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(Check appropriate answer)
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No

	4. IN ACCORDANCE WITH ARTICLE 32, UCMJ AND R.C.M. 405, MANUAL FOR COURTS-MARTIAL,

 I HAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhibit 1)
	
X
	

	5. THE ACCUSED WAS REPRESENTED BY COUNSEL (If not, see 9 below)
	
X
	

	6. COUNSEL WHO REPRESENTED THE ACCUSED WAS QUALIFIED UNDER R.C.M. 405(d)(2), 502(d)
	
X
	

	7a. NAME OF DEFENSE COUNSEL (Last,First,MI)

STACKHOUSE, PHILLIP E.
	b. GRADE
CIV
	8a. NAME OF ASSISTANT DEFENSE COUNSEL (If any)
WINKOFSKY, ERIC P.
	b. GRADE

O-3

	c. ORGANIZATION (If appropriate)
THE LAW OFFICES OF PHILLIP STACKHOUSE, PLLC
	c. ORGANIZATION (If appropriate)
OFFICE OF THE STAFF JUDGE ADVOCATE

DEFENSE SECTION

	d. ADDRESS (If appropriate)
200 VALENCIA DRIVE SUITE 136
JACKSONVILLE, NC 28546
	d. ADDRESS (If appropriate)
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	9. (To be signed by accused if accused waives counsel.  If accused does not sign, investigating officer will explain in detail in Item 21.)

	a. PLACE
	b. DATE

	I HAVE BEEN INFORMED OF MY RIGHT TO BE REPRESENTED IN THIS INVESTIGATION BY COUNSEL, INCLUDING MY RIGHT TO CIVILIAN OR 

MILITARY COUNSEL OF MY CHOICE IF REASONABLY AVAILABLE.  I WAIVE MY RIGHT TO COUNSEL IN THIS INVESTIGA​TION.

	c. SIGNATURE OF ACCUSED

	10. AT THE BEGINNING OF THE INVESTIGATION I INFORMED THE ACCUSED OF: (Check appropriate answer)
	
Yes
	
No

	a. THE CHARGE(S) UNDER INVESTIGATION
	
x
	

	b. THE IDENTITY OF THE ACCUSER
	
x
	

	c. THE RIGHT AGAINST SELF-INCRIMINATION UNDER ARTICLE 31
	
x
	

	d. THE PURPOSE OF THE INVESTIGATION
	
x
	

	e. THE RIGHT TO BE PRESENT THROUGHOUT THE TAKING OF EVIDENCE
	
x
	

	f. THE WITNESSES AND OTHER EVIDENCE KNOWN TO ME WHICH I EXPECTED TO PRESENT
	
x
	

	g. THE RIGHT TO CROSS EXAMINE WITNESSES
	
x
	

	h. THE RIGHT TO HAVE AVAILABLE WITNESSES AND EVIDENCE PRESENTED
	
x
	

	I. THE RIGHT TO PRESENT ANYTHING IN DEFENSE, EXTENUATION OR MITIGATION
	
x
	

	j. THE RIGHT TO MAKE A SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING
	
x
	

	11a. THE ACCUSED AND ACCUSED'S COUNSEL WERE PRESENT THROUGHOUT THE PRESENTATION OF EVIDENCE (If the accused or counsel were absent during any part of the presentation of evidence, complete (b) below.)
	x


	

	b. STATE THE CIRCUMSTANCES AND DESCRIBE THE PROCEEDINGS CONDUCTED IN THE ABSENCE OF ACCUSED OR COUNSEL

	NOTE: If additional space is required for any item, enter the additional material in Item 21 or on a separate sheet.  Identify such material with the proper numerical and, if appropriate, lettered heading (Example: "7e".)  Securely attach any additional sheets to the form and add a note in the appropriate item of the form:  "See additional sheet."


	12a. THE FOLLOWING WITNESSES TESTIFIED UNDER OATH: (Check appropriate answer)

	
NAME (Last, First, MI)
	GRADE (If any)
	ORGANIZATION / ADDRESS (Whichever is appropriate)
	
Yes
	
No

	KRAICS, CRISTA D.
	CAPT
	OFFICER CANDIDTATE SCHOOL
	X
	

	RINER, PHOEBE
	2NDLT
	THE BASIC SCHOOL
	X
	

	MCCOLLUM, REBECCA A.
	CAPT
	OFFICER CANDIDATE SCHOOL
	X
	

	MCCONNELL, LARRY
	GYSGT
	OFFICER CANDIDATE SCHOOL
	X
	

	O’HARA, KATHLEEN
	2NDLT
	THE BASIC SCHOOL
	X
	

	BURNHAM, KELSEY
	2NDLT
	THE BASIC SCHOOL
	X
	

	b. THE SUBSTANCE OF THE TESTIMONY OF THESE WITNESSES HAS BEEN REDUCED TO WRITING AND IS ATTACHED.
	x
	

	13a. THE FOLLOWING STATEMENTS, DOCUMENTS, OR MATTERS WERE CONSIDERED.  THE ACCUSED WAS PERMITTED TO EXAMINE EACH.

	
DESCRIPTION OF ITEM
	
LOCATION OF ORIGINAL (If not attached)

	IO Ex 3 –  COUNSELING LETTER
	MCB Quantico
	x
	

	IO Ex 4 – OCSO P1530.3J
	MCB Quantico
	x
	

	IO Ex 6 – MCO 1700.28
	HQSUSMC
	x
	

	b.  EACH ITEM CONSIDERED, OR A COPY OF THE RECITAL OF THE SUBSTANCE OR NATURE THEREOF, IS ATTACHED.
	x
	

	14. THERE ARE GROUNDS TO BELIEVE THAT THE ACCUSED WAS NOT MENTALLY RESPONSIBLE FOR THE OFFENSE(S)

OR NOT COMPETENT TO PARTICIPATE IN THE DEFENSE. [See R.C.M. 909, 916(k).]
	
	X

	15. THE DEFENSE DID REQUEST OBJECTIONS TO BE NOTED IN THIS REPORT. (If Yes, specify in Item 21, below.)
	
	x

	16.  ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OF TRIAL.
	x
	

	17.  THE CHARGES AND SPECIFICATIONS ARE IN PROPER FORM.
	X
	

	18.  REASONABLE GROUNDS EXIST TO BELIEVE THAT THE ACCUSED COMMITTED THE OFFENSE(S) ALLEGED.
	
	

	19.  I AM NOT AWARE OF ANY GROUNDS, WHICH WOULD DISQUALIFY ME FROM ACTING AS INVESTIGATING OFFICER.

     [See R.C.M. 405(d)(1).]
	X
	

	20.  I RECOMMEND:

a.  TRIAL BY        x SUMMARY          SPECIAL      GENERAL COURT-MARTIAL

b.      OTHER (Specify in Item 21 below) 

	21. REMARKS (Include, as necessary, explanation for any delays in the investigation, and explanation for any "No" answers above.)
See additional sheets. 

	22a.  TYPED NAME OF INVESTIGATING OFFICER

NATHANIEL R. GROSS
	b. GRADE

LT
	c. ORGANIZATION

DEFENSE LEGAL SERVICES, OFFICE OF MILITARY COMMISSIONS, OFFICE OF THE CHIEF PROSECUTOR

	d. SIGNATURE OF INVESTIGATING OFFICER


	e. DATE




Block 12(b): 
1.
Captain Kraic’s Testimony

Captain Kraics testified that she was the Platoon Commander for Charlie Company 1st Platoon starting in September 2010.  Captain Kraics testified that as the platoon commander she was responsible for the everyday operations of 1st Platoon.  In 1st Platoon was the Platoon Sergeant, Gunnery Sergeant Christi Davis, and that the accused, SSgt Marina Lopez, and one additional Gunnery Sergeant were assigned to 1st Platoon as Sergeant Instructors.  

Captain Kraics testified that she had previously worked with the accused in another billet prior to taking over as Platoon Commander, and that she was excited about working with the accused during the next OCS cycle.  Captain Kraics also testified that she knew that the accused had previously been given a Non-Punitive Letter of Caution for a prior incident of alleged hazing for causing an Officer Candidate to clean up spilled water by rolling in the spill.  As a result of this prior incident, Captain Kraics had a meeting with the accused in which she discussed the prior incident and also generally counseled the accused on her duties as a Drill Instructor.  Captain Kraics identified I.O. Exhibit 3 as the counseling form she used in this counseling session.  

Captain Kraics testified that the staff underwent a 2 week course prior to picking up 1st Platoon in October 2010, during which the staff underwent extensive training on the Standard Operating Procedure for Marine Corps Officer Candidate School, identified as OCSO P1530.3J.  On the second day of training 1st Platoon lost their third Sergeant Instructor, and the accused and SSgt Lopez were the sole remaining Sergeant Instructors for the Platoon.


Captain Kraics testified that she first observed a problem with the accused’s performance during a meeting with the Candidates she held outside the presence of the Sergeant Instructors.  Captain Kraics testified that she was conducting a group lesson and noticed that Candidate Jennifer Howard was not taking notes.  She then noticed Candidate Howard was crying and that eventually she began to sob uncontrollably.  Captain Kraics said that she then excused herself from the room with Candidate Howard and asked Candidate Howard what the problem was.  Candidate Howard indicated that she had been coming out of the head with her toothbrush after lights out and that the accused had asked “Why is Howard coming out of the head with her toothbrush?”  Captain Kraics then said that Candidate Howard told her that another Candidate Amanda Pfabe shouted out “Because she doesn’t belong here and she’s going to get someone killed!”  Captain Kraics testified that Candidate Howard related that this resulted in a physical confrontation involving other members of the platoon.


Captain Kraics testified that she then returned to the group and told the other Candidates to line up at her office and tell her what happened the previous night between Candidates Howard and Pfabe.  Captain Kraics testified that the other Candidates confirmed Candidate Howard’s testimony.

Captain Kraics testified that on one occasion she heard the accused call one of the Candidates “Billy” which was referring to the Candidate’s short haircut and boyish looks.  Captain Kraics testified that she told the accused not to do that again and that the accused agreed not to do so.  Captain Kraics next testified that she was in the administrative spaces one day and that she overheard the accused say something to another Sergeant Instructor regarding “what they did with the lockers.”  Captain Kraics testified that she then said to the accused, “I don’t know what I just heard, but it sounds like a violation of the SOP.”  Captain Kraics testified that the accused said “Aye ma’am,” and that she then went back to her business.


Captain Kraics testified that the Candidates had finished a five mile run and had done very well.  She testified that at the completion of this run she told the accused to take the recruits back into the squad bay and have them properly hygiene and get dry since she had a large amount of paperwork to do.  Captain Kraics then testified that she returned to the squad bay and discovered that the accused was having the Candidates run back and forth in violation of her orders.  The defense suggested on cross examination that this may have been SSgt Lopez who conducted these activities.


Captain Kraics testified that several weeks into the training that she was conducting exit interviews of Candidates who had dropped on request or who had been disenrolled from the training.  She stated that as she was conducting the exit interviews that she decided to ask one of the candidates about whether anything weird had happened with the wall lockers.  Captain Kraics testified that the former Candidate laughed and said, “You heard about that?”  The former Candidate then proceeded to discuss an evolution in which the Candidates had been required to grab their footlockers, move them downstairs and then back upstairs.  The former Candidate told Captain Kraics that the accused took the name tapes off the footlockers and told the Candidates that they had to figure out which footlocker belonged to which Candidate by the morning.  The former Candidate then told Captain Kraics that the Candidates then spent the next several hours calling out combinations to lockers to discover which locker was whose.

Captain Kraics testified that upon hearing this she then contacted another officer and told him what she had heard.  They agreed that they needed to report this account to the Executive Officer, and called the XO in from the field.  Upon hearing of these accusations the decision was made to remove the accused as an Instructor Sergeant and begin an investigation.


Captain Kraics testified that she did not witness any other violations of the SOP or any other criminal conduct other than what was contained in her statement.  Captain Kraics testified that she was surprised by the allegations and that she had not witnessed any other misconduct by the accused.  Captain Kraics testified that she did not order the accused to do several of the things on the charge sheet, but that they were common sense, such as allowing the Candidates to have time to properly hygiene. 
2.
2ndLt Phoebe Riner
2ndLt Riner testified that she was a member of 1st Platoon and that she had witnessed the accused commit multiple instances of misconduct.  2ndLt Riner testified that the Candidates in 1st Platoon were generally treated very harshly by the accused and SSgt Riner, and that they were usually relieved when GySgt Davis had duty at nights.  2ndLt Riner testified that the accused frequently made the Platoon PT outside of regularly scheduled PT, and that this PT was of the type known as “Incentive PT.”  2ndLt Riner testified that the accused would pick out certain members of the Platoon and would pick on those members.  2ndLt Riner testified that the accused would say things like, “We are going to run for Brown,” when Candidate Brown would mess up during training.  2ndLt Riner also testified that the accused would have the Platoon run the four corners or the six corners of the parade deck at different times, including at night.
2ndLt Riner testified that the accused frequently ordered the platoon to run in areas such as the area behind the chow hall during hours of darkness.  2ndLt Riner testified that this area was uneven with a sinkhole and a metal cover and that in the dark that the Candidates could not see the uneven terrain, which would cause them to fall and injure themselves.  2ndLt Riner testified that on one occasion that she fell while running in this area and that she twisted her ankle.  2ndLt Riner testified that GySgt Davis then had to escort her to medical for her twisted ankle and that she had to wear an ankle brace which she still wears.
2ndLt Riner also testified that she had heard the accused call individual Candidates different names, and that the names “Cheeseburger, or Hamburger” stuck out in her mind as names that the accused called other Candidates.  2ndLt Riner did not have any direct recollection of the accused swearing at any of the Candidates, but that she did recall the accused swearing in front of the Candidates on several occasions. 
2ndLt Riner testified that the accused did not assign any platoon wide essays.  She testified that the accused never performed gear inspections improperly, and that this was something that SSgt Lopez did.  She also testified that the accused would not allow the Candidates to use transition time to study for exams and that the Candidates would have to stay up late to study for the exams to make sure that they could pass.  2ndLt Riner also said that GySgt Davis bought a bunch of hair products to bring in to show the Candidates how to use it because the Candidates’ hair was messy and disgusting.  2ndLt Riner testified that the accused and SSgt Lopez would not allow the Candidates time to wash their hair, despite the fact that the Candidates were allowed to shower once in the morning and once in the evening.  2ndLt Riner testified that the accused told the Candidates not to wash their hair.

2ndLt Riner testified that she never saw the accused push any recruits except to move them during close order drill.  She testified that the accused would often have the Platoon run up and down the ladderwells in the barracks.  2ndLt Riner described an environment in which the accused would encourage bullying by singling out Candidates and saying that they did not belong at OCS, and making the entire Platoon suffer for the wrongs of individual candidates.

2ndLt Riner testified that on at least two occasions the accused struck her weapon while 2ndLt Riner was holding it, causing the weapon to strike the deck.  2ndLt Riner testified that the first time that this occurred was during close order drill while she was at the position of Port Arms.  2ndLt Riner testified that the accused was in front of her and that the accused struck the weapon, causing the weapon to come out of her grasp and strike the deck.  2ndLt Riner admitted that Port Arms allows a Marine to have the most positive control of the weapon, with one hand on the butt of the weapon and one hand on the forestock.  

On cross examination and in questioning by the IO, 2ndLt Riner had difficulty in describing the manner in which the accused struck the rifle, finally stating that the accused struck the rifle with her right hand in a downward swipe.  2ndLt Riner admitted that she flinched and may have blinked during this action, and stated that it happened almost instantaneously.  The second occasion on which 2ndLt Riner testified this occurred was when she was turning in her weapon in the barracks.  Once again, 2ndLt Riner was unable to describe in detail how the accused struck her weapon at this time, but stated that it occurred very quickly.  
2ndLt Riner testified that she did not recall the accused or any other person tell her not to report any actions of the accused to the Commanding Officer or any other authority figure.

3.
Captain Rebecca A. McCollum


Captain McCollum testified that she was the investigating officer assigned to investigate the allegations of misconduct against the accused and SSgt Lopez.  Captain McCollum testified that she interviewed in excess of seventy persons with regard to this case and uncovered allegations that exceeded the issue of the “locker drills” that she had initially been assigned to investigate.


Captain McCollum testified that she discovered allegations of numerous violations by Officer Candidates, but that during her investigation that only three staff members corroborated those allegations.  Captain McCollum testified that this struck her as odd.


Captain McCollum was also able to provide insight into the workings of Officer Candidate School.  With respect to the areas in which the accused is alleged to have committed violations with 1st Platoon by having them perform unauthorized PT, Captain McCollum testified that each of these areas are relatively well lit with the exception of the area behind the chow hall.  Captain McCollum also testified that it would have been possible to hear the accused yelling at 1st Platoon while conducting these exercises, and in fact it would have been strange for other OCS staff members not to have witnessed some of the events in question.  For this reason, she found it strange that only three staff members reported witnessing the events in question.  Captain McCollum also testified that she had heard many members of the staff use profanities in front of Candidates, and that the most senior of those staff members had held the rank of Captain.  Captain McCollum testified that none of the officers involved in those actions received discipline at the level of NJP or above.
4.
GySgt Larry McConnell

GySgt McConnell testified that he knew the accused from around the command.  GySgt McConnell testified that on or about 24 March 2011 he was in the administrative spaces and that he observed the accused making a large amount of copies.  GySgt McConnell testified that he approached the accused and asked her what she was doing, and that she replied that she was making copies of her OMPF in preparation for her upcoming court martial.  GySgt McConnell then testified that the accused asked him if he was aware that he was a member of her upcoming court martial, to which GySgt McConnell testified that he was not.  GySgt McConnell then said that the accused remarked that several other potential members were unaware that they had been selected as well.

GySgt McConnell testified that after this exchange the two parted ways.  GySgt McConnell testified that he did not feel as though the accused was in any way trying to influence him, and that he was only upset about this conversation because no one had told him that he would be a member in a court martial.  GySgt McConnell testified that at no time did he feel threatened, coerced, or in any way interfered with in any potential duties as a member of the accused’s court martial.

5.
2ndLt Kathleen O’Hara

2ndLt O’Hara was called to testify with respect to Charge II Specification 6.  2ndLt O’Hara testified that on several occasions while on the parade deck performing close order drill that the accused forcibly moved her from one location to another.  2ndLt O’Hara testified that the accused did not shove her, but that in her estimation the accused used more force than was necessary to move her.  2ndLt O’Hara also testified that she heard the accused use nicknames on numerous occasions for various candidates, to include nicknames with profanity including “pieces of shit” and “fucking weirdo.”  Her testimony on this second nickname was a bit confused and it was not clear if the actual term was “freaking weirdo” or “fucking weirdo.”


2ndLt O’Hara also testified that on at least one occasion that the accused struck her weapon while it was in the position of Order Arms and that the weapon slid six to seven feet across the parade deck.  2ndLt O’Hara testified that she witnessed several other Candidates have their rifles knocked out of their hands by the accused at the same time.  2ndLt O’Hara testified that she did not remember anyone, to include the accused, state that they should not tell anyone about any misconduct on the part of the accused or any other Sergeant Instructor.

6.
2ndLt Kelsey Burnham

2ndLt Burnham was called with respect to Charge IV Specification 1.  2ndLt Burnham testified that she recalled at least one occasion on which the accused stated something along the lines of “the man had better not find out about this.”  2ndLt Burnham testified that she did not recall what this statement was related to, nor did she recall when exactly it happened.  2ndLt Burnham testified that this was said while in formation, and that the accused was not near her when the accused said it, and therefore that the other members of the Platoon should have been able to hear this.

Block 13a., Evidence Considered: 

I received the following items into evidence as exhibits:

IO Ex-1:  DD 458 (Charge Sheet) dated 15 April 2011 ICO GySgt Jennifer N. Kelton, USMC (“the accused");

IO Ex-2:  CO, OFFICER CANDIDATE SCHOOL  letter dated 21 April 2011 appointing Article 32 investigating officer for Article 32 investigation ICO accused.

IO Ex-3:  Captain C.D. Kraics, USMC letter 1520 dated 30 September 2010 to GySgt J. N. Kelton 
IO Ex-4:  Excerpts of OSCO P1530.3J Short Title OSC SOP
IO Ex-5:  MCO 1700.28
Block 14:

In response to my question, defense counsel raised no issue during the hearing concerning either the accused's mental responsibility at the time of the alleged commission of the offense charged or of the accused's competency to participate in his own defense.

Block 21

Charges
Charge I and its Sole Specification alleges that the accused willfully disobeyed a lawful command of a superior commissioned officer in violation of UCMJ Article 90.  The elements of this offense are: 1) that the accused received a lawful command from a certain commissioned officer; 2) that this officer was the superior commissioned officer of the accused; 3) that the accused then knew that this officer was the accused superior officer; and 4) that the accused willfully disobeyed the lawful command.  I find that this specification states an offense and is in proper form.

Charge II Specifications 1-12 allege violations of other lawful orders in violation of UCMJ Article 92.  The elements of this offense are: 1) that a member of the armed forces issued a certain lawful order; 2) that the accused had knowledge of the order; 3) that the accused had a duty to obey the order; and 4) that the accused failed to obey the order.  I find that these specifications state an offense and are in proper form.
Charge II Specification 13 alleges violation of a lawful general order in violation of UCMJ Article 92.  The elements of this offense are: 1) that there was in effect a certain lawful general order or regulation; 2) that the accused had a duty to obey it; and 3) that the accused violated or failed to obey the order or regulation.  I find that this specification states an offense and is in proper form.  

Charge III and its sole specification alleges cruelty or maltreatment in violation of assault UCMJ Article 93.  The elements of this offense are: 1) that a certain person was subject to the orders of the accused; and 2) that the accused was cruel toward, or oppressed, or maltreated that person.  I find that this specification states an offense and is in proper form.
Charge IV Specification 1 alleges obstructing justice in violation of UCMJ Article 134.  The elements of this offense are: 1) that the accused wrongfully did a certain act; 2) that the accused did so in the case of a certain person against whom the accused had reason to believe there were or would be criminal proceedings pending; 3) that the act was done with the intent to influence, impede, or otherwise obstruct the due administration of justice; and 4) that under the circumstances, the conduct was to the prejudice of good order and discipline or was of a nature to bring discredit upon the armed forces.  I find that this specification states an offense and is in proper form.

Charge IV Specification 2 alleges influencing or injuring officer or juror generally in violation of UCMJ Article 134 as codified under 18 U.S.C. 1503.  The elements of this offense are: 1) that the accused attempted to intimidate any grand or petit juror or officer in or of any court of the United States; and 2) that the accused did so corruptly or by threats or force or by any threatening letter or communication I find that this specification states an offense and is in proper form.
Discussion

1 – There are reasonable grounds to believe that the accused committed an offense under the UCMJ


Although I find that there are reasonable grounds to believe that the accused committed an offense under the UCMJ, there are significant problems with the charge sheet as it currently stands, and I believe that the charge sheet should be amended as follows:


a. Charge I should be amended

Although I find that Charge 1 and its sole specification states an offense and that there are reasonable grounds to believe that the accused committed this offense, I recommend striking language from the specification based on the testimony at the Article 32.  The first order that the charge sheet alleges the accused violated was “Not assign platoon wide essays to first platoon, or words to that effect.”  Trial Counsel proffered that this allegation was aimed at SSgt Lopez, and not the accused, and I received no evidence to show that the accused ever conducted this behavior.  This language should be struck from the charge sheet.

Similarly, the second order  the accused violated was “That gear inspections must always have training value such as identifying lost gear or preparing for the field, or words to that effect.” Once again, Trial Counsel proffered that this allegation was aimed at SSgt Lopez, and not the accused.  This language should be struck from the charge sheet.

The third order the accused allegedly violated was to “Take 1st Platoon into the squad bay quickly so that they could warm up, shower, and change into warm clothes.”  Captain Kraics’ testimony showed that she gave the order, that the accused knew she gave the order, that the accused knew that Captain Kraics was her superior commissioned officer, and that the accused disobeyed the order.  There are therefore reasonable grounds to believe that the accused committed this offense.

The fourth order the accused is alleged to have violated is to “Promoted positive leadership and enforce a zero tolerance for bullying within 1st Platoon, or words to that effect.”  Although I heard evidence that the accused acted as alleged, I heard no evidence that this order was given to the accused by Captain Kraics or any other superior commissioned officer.  Without evidence of an order, this allegation is unsupported and should be struck from the charge sheet.  

The fifth order the accused allegedly violated was to “Allow the platoon to use free time and transition time for studying for exams when appropriate, or words to that effect.”  Captain Kraics did not testify that she gave that order, and testified only that it was after 1st Platoon had a dismal passing rate on a test that she discovered that they did not have sufficient time to study.  I heard no evidence that Captain Kraics ever ordered the accused to allow 1st Platoon time to study, or that the accused violated such an order.  Without evidence of an order this allegation is unsupported and should be struck from the charge sheet

The sixth order that the accused allegedly violated was to “Afford candidates enough time to hygiene in order to properly cleanse themselves to prevent infections and sickness, or words to that effect.”  Captain Kraics testified that while she had discussed this with the accused that she did not give such an order, only that it was “common sense.”  This statement by Captain Kraics directly contradicts the language on the charge sheet.  A suggestion is different from an order, and violation of a suggestion is not a violation of the UCMJ.  This language should be struck from the charge sheet.
b.  Charge II should be amended, with specifications 2, 5, 9 and 10 withdrawn and dismissed

Although I find that there are reasonable grounds to believe that the accused committed 

some of the allegations contained within the 13 specifications of Charge II, there are serious problems with the Charge as it currently stands.  


Specification 1: There are reasonable grounds to believe that the accused committed this offense, however, I believe that the specification alleges a violation of the wrong section of the order.  The specification alleges a violation of paragraph 3000(1), however the alleged misconduct under this specification falls more squarely under paragraph 3005(g).  I therefore recommend that this specification be amended to allege the proper paragraph.  I would also note that although this specification meets the limited requirements for my inquiry, the fact that so few staff members at OCS noticed or reported this behavior will give the defense ample grounds to argue that there is room for reasonable doubt with respect to this specification.

Specification 2: The evidence I received did not show that the accused committed any of the misconduct alleged within Specification 2.  Specifically, the government conceded that there was no evidence that the accused ripped any bandage off of a Candidate.  Furthermore, the only evidence that the accused pushed anyone was from 2ndLt O’Hara who stated that the accused did so during drill.  This activity is specifically authorized by paragraph 3003(1)(e) which authorizes OCS staff to “Correct[] the end state of the Officer Candidate’s position during close order drill or manual of arms.”  I recommend withdrawal and dismissal of this specification.


Specification 3: I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of Captain Kraics, 2ndLt Riner, 2ndLt O’Hara, and 2ndLt Burnham.  However, the severity of this offense (at least with respect to some of the names) may be lessened by the fact that Captain Kraics corrected the accused’s use of the nickname “Billy” and chose not to raise the issue any further.  I would also note that Captain Kraics only testified to this one name, while the Candidates testified that it was non-stop.  Captain Kraics testified that she was often with the Candidates and the accused.  There is a disconnect between what the Candidates allege and what Captain Kraics alleges.  This may be a problem for the government going forward.

Specification 4: I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of 2ndLt Riner, 2ndLt O’Hara and 2ndLt Burnham.  However, the severity of this offense may be lessened by Captain McCollum’s testimony that other staff members at OCS, to include officers, have used profanity in the presence of candidates.


Specification 5: This specification should be withdrawn and dismissed.  Trial Counsel proffered that this allegation was aimed at SSgt Lopez, and I heard no evidence that the accused committed these alleged acts.


Specification 6: I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of 2ndLt Riner, 2ndLt O’Hara and 2ndLt Burnham.  Once again, the government may have a difficulty proving this case given that the defense will likely point to the other OCS staff members told Captain McCollum that they did not observe this happening.


Specification 7:  I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of 2ndLt Riner, 2ndLt O’Hara and 2ndLt Burnham.  Once again, the government may have a difficulty proving this case given that the defense will likely point to the other OCS staff members told Captain McCollum that they did not observe this happening.

Specification 8:  I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of 2ndLt Riner, 2ndLt O’Hara and 2ndLt Burnham.  Once again, the government may have a difficulty proving this case given that the defense will likely point to the other OCS staff members told Captain McCollum that they did not observe this happening.

Specification 9:  This specification should be withdrawn and dismissed.  Trial Counsel proffered that this allegation was aimed at SSgt Lopez, and I heard no evidence that the accused committed these alleged acts.  

Specification 10:  This specification should be withdrawn and dismissed.  Trial Counsel proffered that this allegation was aimed at SSgt Lopez, and I heard no evidence that the accused committed these alleged acts.

Specification 11:  I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of 2ndLt Riner, 2ndLt O’Hara and 2ndLt Burnham.

Specification 12:  I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of 2ndLt Riner, 2ndLt O’Hara and 2ndLt Burnham.  With respect to this specification, the testimony of 2ndLt Riner is very shaky from a prosecution standpoint.  2ndLt Riner presented as a junior officer who was unsure of herself and her place within the Marine Corps.  Her recollection of the events was hazy, and when asked to demonstrate the way in which the accused struck her weapon she testified that she may have flinched and blinked, even at one point making a hand motion that might suggest that she relinquished control of the weapon of her own accord.  Given her role to maintain positive control of the weapon at all times, the defense may be able to show that 2ndLt Riner was intimidated by the accused and dropped her weapon rather than having it knocked from her hand.  With respect to 2ndLt O’Hara, her testimony was slightly stronger, however she testified that by a single simple motion the accused knocked the weapon six or seven feet away from her.  This testimony seemed unlikely.

Specification 13:  I find that there are reasonable grounds to believe that the accused committed this offense based on the testimony of 2ndLt Riner, 2ndLt O’Hara and 2ndLt Burnham.  However, the defense will likely argue that this specification is an unreasonable multiplication of charges when viewed against the other specifications within the charge sheet.

c. Charge III should be amended

Although I find that there are reasonable grounds to believe that the accused committed 

this offense, I believe that charge III should be amended.  Specifically, the allegation that the accused “Running on the parade deck after evening chow which resulted in candidates vomiting on the Parade Deck and not being provided medical care” was unsupported by the evidence.  Trial Counsel proffered that this allegation was aimed instead at SSgt Lopez, and I heard no testimony that the accused this action.  This language should be struck from the specification.
d. Charge IV and its specifications should be withdrawn and dismissed
I do not find that reasonable grounds to believe that the accused committed either of these 

offenses.  Based on the evidence provided at the Article 32 there does not appear to be sufficient evidence to prove that the accused’s alleged conduct meets the required elements of either offense.


With respect to Specification 1, the accused must have acted with an intent to influence, impede, or otherwise obstruct the due administration of justice.  The only evidence I heard with respect to this specification was an amorphous statement by 2ndLt Burnham about “the man had better not hear about this” or words to that effect.  This allegation, completely devoid of any context whatsoever, does not come close to showing that the accused’s conduct meets any of the elements of this offense, let alone all four elements.  

There was no evidence that the accused committed a wrongful act.  The government argued that this lone statement, unheard by either other Candidate who testified at the hearing, was intended to influence people not to tell on the accused without any evidence whatsoever.  There is no context to show that this statement was uttered after the accused committed a wrongful act, let alone that the accused acted in a case of a certain person against whom the accused had reason to believe there were or would be criminal proceedings against, or that the accused did so with the intent to influence, impede or otherwise obstruct the due administration of justice.  The statement, without more context, did not provide me with any grounds to believe that the accused committed this offense.

With respect to Specification 2, the government argues that the accused’s conversation with Gunnery Sergeant McConnell showed that she was “corruptly endeavoring to obstruct, influence or impede” him in his actions as a member in the Court Martial against her.  This argument has two principle flaws.  First, Gunnery Sergeant McConnell should not have been detailed as a member in the accused’s court martial.  The discussion of R.C.M. 503(a)(1) states that “the following persons are subject to challenge … and should not be detailed as members: … an enlisted member from the same unit as the accused.”  Gunnery Sergeant McConnell testified that he is in the same unit as the accused.
Second, GySgt McConnell’s testimony did not indicate that the conversation was anything more than a casual conversation.  The accused’s alleged statements, although perhaps misguided, do not show that she was in any way attempting to influence GySgt McConnell or any other member of her court martial.  The fact that the accused mentioned to GySgt McConnell that he was on the Convening Order is not enough to show that she was attempting to influence him.  When I specifically asked GySgt McConnell whether he felt that the accused was trying to exert any influence on him, he dismissed the idea as ridiculous.  
Conclusion


I recommend that this case be tried by Summary Court Martial. Although counsel for the Government sought to portray the accused as a rogue Sergeant Instructor who terrorized her candidates through repeated violations of the SOP and other orders, the facts didn’t seem to support this theory.  Particularly troubling was the fact that with only one exception, I did not hear a single staff member testify that they witnessed the accused violate the SOP in any way.  The one exception was Captain Kraics’ testimony that she heard the accused call one of the Candidates “Billy.”

Through repeated questions from each witness I sought information as to whether the accused could have concealed the alleged illicit behavior from other members of the OCS staff, and found that it was extremely unlikely.  The testimony showed the accused to be a drill instructor whose vocal capabilities are well within the standards of a stereotypical Marine Drill Instructor.  Had the accused been violating the SOP with the intensity and frequency alleged by the Candidates, it strains credulity that the other staff members would not have seen or heard this activity.  Indeed, Captain McCollum’s testimony that it was extremely odd that she did not receive corroboration from the other members of the staff of the accused’s misbehavior reflected my own concerns.  


While I do find reasonable grounds to believe that the accused committed some of the alleged offenses, the question of severity is still open.  Violating orders is a serious offense, and even if it occurred only once the accused’s behavior might warrant punishment under the UCMJ.  However, I do not find that the most serious offenses - those relating to obstructing justice and influencing a member - are supported by the facts.  Without those charges, and without corroboration from the staff that the accused engaged in the systemic abuse alleged within the charge sheet, I believe that the proper forum to determine the guilt or innocence of the accused, and to award any punishment if she is found guilty, is SUMMARY COURT MARTIAL.



























