Note: Spouses and Domestic Partners generally treated the same in CA.
1) INTENT
1.) Mental Capacity: the capacity to make a will is the lowest capacity required by law
1. 18 years old;

2. Understands extent and nature of her property;

3. Knows natural objects of her bounty (i.e. who should typically take e.g., spouse, relatives)

4. Understands the nature of the testamentary act (i.e., knows that what she is executing is a will)

Consequences of Lack of Capacity: 

· ENTIRE WILL is invalid.
· Will pass via intestacy or prior will 
2.) Insane Delusion (narrower than lack of capacity)

1. Testator had a false belief;

2. Belief was the product of a sick mind;

3. There is no evidence to support the belief; and

4. The delusion affected the testator’s will.

Consequences of Insane Delusion: 
· PORTION AFFECTED is invalid

· Portion falls to residue or passes by intestacy

3.) Fraud

1. A representation;

2. Of material fact;

3. Known to be false by the wrongdoer;

4. For the purpose of inducing action or inaction; and

5. In fact induces the action or inaction desired.

Three Types of Fraud

1. Execution (T sings document not knowing it’s a will)
a. Invalidates ENTIRE WILL
2. Inducement (T tricked into making devise)

a. Invalidates DEVISE—passes to residuary taker, if none then via intestacy, or CT imposed in favor of rightful taker. 
3. Preventing Revocation 
a. Invalidates ENTIRE WILL

b. CT is the remedy
4.) Undue Influence: Can be established in 3 different ways—
1. Prima Facie;

a. Susceptibility

· Some weakness;

b. Opportunity:

· Mere access to T, this element is always met;

c. Active Participation

· Doing something to procure gift; and

d. Unnatural Result
· Person takes who would/should not otherwise
2. Presumption; or

a. Confidential Relationship (common law; or one reposes trust in another);

b. Active Participation; and

c. Unnatural Result 

3. Statutory: Gifts made to—

a. Drafter;

b. Person related to drafter;

c. Fiduciary; or

d. Care Custodian

Exceptions to Statutory:

1. TR related to drafter;

2. Instrument reviewed by independent attorney who counsels TR; or

3. Court determines no wrongdoing by C & C evidence (unless TE is drafter)
BAR TIP: If undue influence is an issue, discuss all 3 ways to invalidate.
2) MISTAKE
1. Mistake in Content

· Omission: No relief b/c court will not re-write will (No Reformation Rule)
· Addition: Maybe relief b/c can strike out mistake 
2. Mistake in Execution (Signs wrong document)
· Signs will believing non-testamentary instrument( Entire will invalid for lack of capacity
· Reciprocal/Mutual Wills: Parties sign wrong wills—court may reform

3. Mistake in Inducement

· Gift made or not made on erroneous belief: 
· No relief unless mistake and what T would’ve done but-for mistake apparent on face of the will.

4. Mistake in Description (Ambiguity)

· In CA, EE/Parol Evidence can be used to clarify latent and patent ambiguities. 
· Lat/Pat is about something in the will being contradictory or not making sense.

1. Latent: T makes a devise, but 2 or more persons fit description, or no person fits description

2. Patent: T leaves entire estate to A, but then leaves a house to B. 
5. Mistake in the Validity of a Subsequent Testamentary Instrument (DRR)
· Scenario: T revokes Will #1 intending Will #2 to take effect but Will #2 is invalid for some reason.

· Enter DRR: If you can prove that the testator would not have revoked Will #1 had she known Will #2 would fail, the revocation is deemed ineffective and Will #1 stands.  (Substantial similarities between Will #’s 1 and 2 is sufficient proof)
· Thus, revocation of Will #1 (by legal fiction) was made dependant and conditional on Will #2 being valid.
· DRR is an equitable remedy. 
6. Mistake Involving Living Children (Pretermission)
· Child born or adopted after execution of testamentary instrument (will, IV Trust, codicil) must be provided for.  If not provided for, child will take whatever he or she would be entitled to as an intestate share. 
1. Rationale: The only reason child takes in the above scenario is b/c in the absence of the T providing for or not providing for the child the law errs on the side that the T would’ve provided for the child. 

2. Note: Child can be cut out by simply re-executing will or executing a codicil.  

· Compare—child born or adopted before execution of… is NOT pretermitted.  He or she is considered intentionally left out and takes nothing provided the will stands. 

3) COMPONENTS OF A WILL
Integration
· All pages of a will integrated if intended and present at execution

Incorporation by Reference

· A will can incorporate an outside document to help govern disposition.

· Elements: Document or writing; in existence when will executed; and identified in the will; and intended to be incorporated by T. 

· The key here is that it existed when the will was executed.
· Even invalid documents (e.g., a defective deed) given effect. 

Facts of Independent Significance

· Situation: “I leave all property to my employees as of the date of my death.”

· Simply, this is given effect b/c being an employee at the date of death is a fact independent of making a devise by will—i.e. T is not presumed to hire and fire on the basis of effectuating a will.  The rationale here is negligible. 

Writing Disposing of Limited Tangible Personal Property

· Basically, a list on a piece of paper that directs who gets what. 

· T CANNOT devise cash or trade/business property this way.

Elements—

1. Writing must be referred to in the will; dated; and either signed or handwritten by T;

2. The writing must describe the items and recipients w/reasonable certainty (duh)

3. The writing may be executed before or after the will (versatile);

4.  The property valued as of date of death does not exceed 5k per item and 25k in the aggregate. 
BAR TIP: Try to fit an extrinsic document under any or all of the above. 

Pour-Over Wills
· See In-Class Workbook for description.
4) FORMALITIES FOR ATTESTED/FORMAL WILL
1. Elements for Attested Will:

1. In writing;
2. Signed (can be signed by testator, 3P at T’s direction ,or conservator);
· Can be signed as Dad, X, or pretty much anything 

3. Two Witnesses, both present at same time who witness the signing, or to whom the testator acknowledges his signature (if signed earlier)

4. The witnesses must sign.
CA Rules:

· Witnesses don’t have to sign in each other’s presence
· Witnesses don’t have to sign in presence of the testator

· Signing anywhere on the will is alright

· Order of signing is ambiguous under CA law—presumably valid if no issues of fraud or mistake

· Presence: Sight OR “Conscious Presence”
2. Interested Witness Problem

· An interested witness is one who is also a beneficiary under the will
· Unless there are 2 other disinterested witnesses, there is a rebuttable presumption of undue influence

· Consequence: The bequest to the individual is invalid (purged)

· If witness can’t rebut he or she takes whatever they would’ve under intestacy 
3. Conditional Wills: only probated upon the happening of condition stated in the will. 
5) FORMALITIES FOR HOLOGRAPHIC (HANDWRITTEN) WILLS
Intro: A holograph does not satisfy the Statute of Wills (probate code), i.e. not formally attested.  Nonetheless, courts will give this effect for a myriad of reasons e.g. T gets ran over and scrawls a will on the floor right before dying.  In this situation the holograph is better than no will.  Also, some people might just leave a holograph b/c they don’t feel like going to an attorney.  To be valid though, a holograph must meet a few basic elements. 

Elements for Valid Holograph:
1. Signature (placed anywhere); and

2. Material Provisions Included
a. Material Provisions: gifts made and beneficiaries’ names

Testamentary Intent:
· The holograph must have been written w/testamentary intent. 

· Holograph doesn’t have to say “This is my last will…” 

· Extrinsic Evidence is permitted to establish whether TI is present or not
Dated v. Undated Holograph:

· Date of execution NOT required to be on face of holograph 
· Troublesome in the event of—inconsistent wills; and capacity. 
· No Date & Inconsistent Wills? Undated holograph invalid to the extent of the inconsistency to prior witnessed or dated wills (including holographs), unless it’s established the undated holograph was last-in-time. 

· Inconsistent Undated Holographs? Neither is probated to the extent of the inconsistency.

· No Date & Lack of Capacity? Undated holograph will be entirely invalid if it is established that the T lacked capacity at any time during which the holograph may have been executed, unless it’s established the holograph was executed at a time when the T had testamentary capacity. 
· Moral: Date the damn thing!
6) CHOICE OF LAW
The will is admitted into probate in CA if the will complies w/the formalities of—
1. California;
2. The state where the will was executed; or

3. The state where the testator was domiciled at the time of execution

Why is this important? To be admitted into probate the will must comport w/the requisite formalities.  CA’s statute is liberal in that it honors wills validly executed in other jurisdictions even if that jurisdictions requirements differ from CA’s.  
7) CODICILS
· Definition: Testamentary instrument which modifies, amends or revokes a will 

· E.g., a codicil can be anything written/noted on the will; or even an extra page
· A codicil is deemed to republish a will.  
1. Can eliminate a pretermission problem, e.g., will made in 1980, kid born in 1981, and codicil in 1982.  Since republished, the will speaks from 1982 and there is no pretermission problem b/c its subsequent to kid’s birth.

· What happens if Codicil is revoked? rebuttable presumption that T intended to revoke only codicil, not will. 
· What if entire will Revoked? Rebuttable presumption that T intended to revoke will AND codicil. 

8) REVOCATION BY PHYSICAL ACT
1. Elements

1. Burn, tear, cancelled, destroyed, or obliterated

2. Simultaneous intent to revoke

3. Act must be done by T or someone in T’s presence at T’s direction

2. Cancellations and Interlineations

1. Cancellation: crossing out or lining through
· Cancellation to increase a gift is prohibited.

2. Interlineation: writing between the lines of a will
· Attested: interlineated terms act to cancel the bequest unless—
1. Valid holographic codicil: name and gift in handwriting + signature; or
2. DRR applies: only when interlineated term is greater than original bequest
· Holographic: an interlineation is valid even if not signed – the signature of the original will is deemed adopted at the time of the interlineation.

3. Duplicate Wills

· Two identical wills w/original signatures (i.e. duplicate originals) 
· If one is properly revoked, the other is revoked as a matter of law. 

4. Mutilated Wills

· If a will is found in a mutilated condition at testator’s death, and when last seen it was in testator’s possession, there is a rebuttable presumption that the testator mutilated the will with the intent to revoke the will.
9) REVOCATION BY SUBSEQUENT WRITTEN INSTRUMENT
· Basically, writing a new will.

Manner of Revoking:

1. Express: Will #2 expressly revokes Will #1

2. Implied: Will #2 disposes of entire estate but doesn’t mention Will #1
Revival:

1. Will #2 revokes Will #1, if Will #2 is revoked by physical act is Will #1 revived? 

a. In CA, NO unless T manifests intent to revive Will #1. 

b. Oral statements at the time Will #2 revoked admissible.

2. Same as above except—Revocation by Subsequent Instrument (Codicil)

a. Result? 

10) REVOCATION BY OPERATION OF LAW
1. Omitted or Pretermitted Child

· Child takes an intestate share

· Doesn’t invalidate will, others still take but their shares are reduced (abated)
· Exceptions: 
1. Intentional omission;
2. Decedent transferred all or substantially all of the estate to the child’s other parent; or

3. Decedent provided for the child by other means.

2. Omitted Spouse

· Spouse entitled to ALL Community Property; and
· Intestate Share of Separate property (but never to exceed 1/2 the property’s value)
· Exceptions:

1. Intentional Omission;

2. Spouse provided for elsewhere; or

3. Valid waiver (prenuptial agreement). 
Elements—

1.  In writing, signed by waving spouse before marriage;

2. D must make full disclosure of finances; and

3. Waiving spouse have independent representation 

Note: 2 and/or 3 don’t have to be met if waiver was fair and spouse had or should’ve had knowledge of D’s finances.

3. Omitted Domestic Partner:

· Partners must be of same sex; or

· Opposite sex and one partner is over age 62

· Same rules as omitted spouse. 

4. Final Dissolution of Marriage or DP:

· Divorce revokes bequest to former spouse

· Spouse treated as though pre-deceased testator 

· Devise re-instated if spouses remarry one another or reestablish their DP

· Exception: Divorce will not invalidate a devise if the will expressly states otherwise, e.g., W takes no matter what, even divorce. 

11) REVOCATION BY ADEMPTION
I. Classifications:

1. Specific Devise: 
· Gift of a particular item; e.g., my Superman 1 comic book. 

2. General Devise:

· Gift payable out of general assets of estate, e.g., 100 shares of Microsoft, or $1500.  
· Note: stock split/dividend to legatee. 

3. Demonstrative Devise:

· Gift from a particular fund, e.g., “I leave Mike $100 from my BA Account.” 

· Note if only $90 in the account the $10 balance will be taken from the general asses of the estate.
4. Residuary Devise:

· All property not left in the will. E.g., “Remainder to…”

Why Classify?
· Because specific gifts can dissipate if underlying asset disposed of before death. 

II. Ademption by Extinction:

· Common Law: Specific gift FAILS b/c not owned by testator at death. 
· CA: To fail, Testator must have INTENDED gift to fail.

· IN CA, no Ademption by Extinction in the following circumstances—
1. Securities change form (split, merger, dividends, reorganizations, etc.)

2. Conservator sells off assets—the beneficiary will take the net sales price instead. 

3. Eminent Domain or Casualty Proceeds, or Installment Sale of Property where T holds Deed of Trust as security for the transaction—thus, beneficiary takes the proceeds. 
III. Ademption by Satisfaction
· Scenario: Testator makes an inter-vivos (during life) gift to someone who is a beneficiary under his will.

· Is the Devise Adeemed? (I.e. considered satisfied during life via the gift)
· Maybe.
· Special Application—Beneficiary predeceases Testator and anti-lapse statute entitles issue to take.  

· There is a presumption that the gift was a satisfaction unless will or contemporaneous writing states otherwise.
· Ademption by Satisfaction Can be Established 4 Separate Ways—
1. The will itself says so;
2. Testator declares in a contemporaneous writing that the gift is a satisfaction;
3. Beneficiary acknowledges in a writing (at any time) the satisfaction;

4. The property given in satisfaction is the property that is the subject of the specific bequest (duh)

IV. Advancement

· Intestacy version of Ademption by Satisfaction

· An inter-vivos gift will be considered advancement if—
1. Intestate declares in a contemporaneous writing it is such; or
2. The heir acknowledges in writing (at any time) that it is.
· What if heir-apparent receives advancement but predeceases T?
· Issue NOT treated as having received advancement.
12) CONTRACTS TO MAKE/NOT MAKE WILL
1. Scenario

· Testator can revoke bequests

· If T made a K not to revoke, revocation equals breach of K

2. Requirements

5 Ways in CA—

1. Will or Trust States the Material Provisions of the K;

a.  E.g., in consideration of the 5k A has given, I have promised to devise land and hereby do devise…

2. Express Reference in Will or Trust to the K

a. EE may be used to prove terms, including oral testimony 

3. A Signed Writing Evidencing a K

4. Clear & Convincing Evidence of an Agreement—Estoppel (enforceable in equity)

5. C & C Evidence of Agreement Between D and 3P for Benefit of Claimant—Estoppel also 

3. When COA Accrues
· Arises at D’s death 

· Exception: D engages in conduct that would be fraud on the Promisee, e.g., sells promised land and intends to dissipate funds

4. Joint & Mutual Wills

5. Remedies Available to Promisee

1. Damages
2. Specific Performance: 

a. Force executor to comply w/K

3. Constructive Trust: 

a. Court can probate the will as-is, but make the devisee a Constructive Trustee whose sole obligation is to transfer the property to the PE
13) RESTRICTIONS ON TESTAMENTARY DISPOSITIONS
1.) Definitions

· Community Property: all property acquired during marriage while domiciled in CA that is not separate property
· Separate Property: Property acquired before marriage and during marriage by gift, bequest, devise and descent, together with the rents, issues and profits thereof. 
· QCP: 
· All personal property wherever situated, and all real property in CA, acquired by a decedent while domiciled elsewhere that would’ve been CP had the D been domiciled in CA at the time of its acquisition. 

· In the absence of death or divorce, treated as acquiring spouse’s separate property.
2.) Spousal Protection

· Protection stems from the CP system—

1. CP: 

a. T only owns 1/2, thus can dispose of only 1/2 of CP

b. Remember if T doesn’t dispose of other half the SS takes it

2. QCP: 

a. Same as above. 

b. Difference: non-acquiring spouse has NO testamentary power to dispose of the acquiring spouse’s QCP during the lifetime of the acquiring spouse. 

3. Widow’s Election: 

a. Arises when testator tries to dispose of more than 1/2 of CP or QCP. 

b. In this instance, W can “elect against will” or “take under it.”
4. Protection from Illusory Transfers of QCP and Widow’s Election:
a. IV transfer by acquiring spouse to 3P w/out consideration is allowed. 

i. Rationale: Non-acquiring spouse only has an expectancy interest in this—i.e. that he or she survives the acquiring spouse 

b. Exception: 

i. Transfer not allowed when the transfer is deemed illusory (the D retained some interest or control over the property); AND
ii. The SS invokes the Widow’s Election. 

Remedy: Upon election TE must restore 1/2 of the QCP to the SS.

3.) Unworthy Heirs or Beneficiaries:
· Felonious/Intentional killers of D do NOT take by will or intestacy

· Proof Required: 

1. Conviction; or 

2. Determination of Guilt by Probate Court: preponderance of the evidence

· Consequence: Killer deemed to have predeceased & Anti-Lapse statute DOESN’T apply.
· Joint Tenants: Severance of JT; thus, killer retains only his or her share. 
· LI: killer/beneficiary doesn’t take anything under the LI contract
14) INTESTATE SUCCESSION (NO WILL)
1. Surviving Spouse/Domestic Partner
· Community Property: 
1. SS inherits D’s half (since SS already owns half SS effectively inherits all)
2. D could’ve prevented this by devising his or her half. 
· QCP: Same as above
· Separate Property: 

1. 100% if D has no issue, parents, siblings or nephews/nieces. 

2. 50% if D has 1 child or issue of PD child.

3. 1/3 if D leaves 2 or more children; or issue of PD children. 

4. 50% if D leaves parent(s) or their issue (D’s siblings) 

2. All others (Hierarchy) 
1. Issue;

2. Parents;

3. Issue of the Parents;

4. Grandparents;

5. Issue of Grandparents;

6. Issue of Predeceased Spouse (PD);

7. Next of Kin;

8. Parents of PD Spouse;

9. Issue of Parents of PD Spouse;

10. Escheat to State.

3. Per Capita w/Representation

· Default approach in CA

· Property is divided at first level where there are living takers

Example: 
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If A was dead but B was alive, C and D would split A’s share and B would take 50% of the whole. 

If A & B were dead and all their children were alive, their children would each share equally, i.e. 20% of the whole. 

English per Stirpes or Representation: Divide at first-level, even if everyone is dead, so long as they left issue. Issue then step into shoes of predeceased ancestor. 

4. Adopted Children

· Adoption severs the relationship to natural parents

· Exceptions: P-C relationship not severed if—

1. Adopted by spouse/domestic partner of natural parent; or 
2. Adopted after death of one of natural parents

· Equitable Adoption: Estoppel; arises when parties hold themselves out as parent-child

5. Non-Marital Children

· If parent-child relationship exists, child takes

6. Half-bloods

· Inherit the same as whole blood
15) DISTRIBUTION OF ESTATE: ENTITLEMENT TO TAKE
1. Posthumous Children

· Conceived during life, born after death

· Considered heirs, they take

2. Lapse & Anti-Lapse

· Lapse: For a beneficiary to take, he or she must survive the testator or else the gift lapses and falls to the residue or passes by intestacy.

· Anti-Lapse: 
1. Prevents lapse form occurring. 
2. CA’s A/L statute applies only if the devisee who predeceased the testator was “kindred” of the testator, or kindred of a spouse/domestic partner and this predeceased devisee leaves issue. 
3. The issue steps into the shoes of their parent (predeceased devisee).
3. Simultaneous Death:
· Devisees by Will: Passes to devisee only if established by C & C evidence that he or she survived the decedent, even by one second.  Otherwise deemed to have predeceased and gift will lapse or pass under antilapse statute if applicable.
· JT: Simultaneous death severs the JT w/each taking half. 
· Life Insurance: If simultaneous, to alternative beneficiary, or to estate of insured. 

· Intestate Heir: 
1. 120-hour rule applies.  
2. The heir must survive by D by 120 hours by C & C evidence. 
3. Exception—does not apply if property would otherwise escheat.

16) DISTRIBUTION OF ESTATE: SHARES
1. After-Acquired Property (Post-Will): 

· Passes by will (to residuary taker) 

2. Increase during Testator’s Life (Value): 

· Dividends/Stock splits go to beneficiary if the stock owned by T at death
3. Increase after Testator’s Death and during Probate
· Specific Devise: Increases go to beneficiary (stock splits, dividends, rents, interest)
· General Devise: Increases belong to estate, except for interest on pecuniary (cash) gifts not distributed one year after T’s death. 

4. Abatement:

· If the estate does not have sufficient funds to satisfy all the pecuniary bequests, the property is distributed pro rata in the proportion that it would have gone to the beneficiaries had there been sufficient funds.
· Usually arises if there is an omitted party—spouse, child or domestic partner. In such case, the other devises must decrease (abate) to make up the omitted share. 

· Order of Abatement:

1. Property not passing under the will or IV trust; then

2. Abate from beneficiaries of will and IV trust
· Exceptions: Court can exempt a specific gift if abating it would defeat obvious intent of the testator. 

· Order to Pay General Debts of Estate Different: (1) intestate property, (2) residuary gifts, (3) general gifts to non-relatives, (4) general gifts to relatives, (5) specific gifts to non-relatives, (6) specific gifts to relatives.
5. Exoneration
· Common Law: Estate would exonerate encumbered property. 

· CA: No automatic exoneration; Devisee takes gift subject to the encumbrance unless the will directs otherwise.  “Pay all just debts”—not sufficient. 
17) WILL SUBSTITUTES 
1. Gifts causa mortis : Gift made in contemplation of imminent death (applies to personal not real property)

a. Donor must make delivery (1) actual e.g., cash, (2) symbolic e.g., writing or (3) constructive e.g., key to SD box, map to treasure)

b. Exception—if donor survives peril gift is revoked by operation of law. 

2. Totten Trusts:
3. Non-Probate Transfers (JT, LI, Pensions, POD Bank Accounts, etc.)
