
[NAME OF COMPANY]

SERIES A PREFERRED STOCK PURCHASE AGREEMENT

This Series A Preferred Stock Purchase Agreement (this “Agreement”), is made as of __________, 20__ by and among [Name of Company], a _______ corporation (the “Company”), and the undersigned purchasers (the “Purchasers”).

NOW, THEREFORE, the parties hereto hereby agree as follows:

1. Authorization and Sale of Preferred Shares.

1.1 Authorization.  The Company has duly authorized the sale and issuance of up to __________ shares of its Series A Preferred Stock having the rights, privileges and preferences set forth in the Company’s Amended and Restated Certificate of Incorporation (the “Amended Certificate”) in the form attached hereto as Exhibit A.

1.2 Sale of Preferred.  Subject to the terms and conditions hereof, the Company shall issue and sell to the Purchasers, and each Purchaser agrees, severally, to purchase at the Closing, from the Company, an aggregate of _______ shares of Series A Preferred Stock (collectively, the “Shares”), at a purchase price of $____ per share.  The amount to be purchased by each Purchaser and the form of consideration therefor is set forth in the Schedule of Purchasers attached as Schedule 1.

2. Closing Date; Delivery.

2.1 Closing Date.  The closing of the purchase and sale of the Shares hereunder (the “Closing”) shall be held at _____, at ______, __________, 200__ or at such other time and place as is mutually agreed to by the parties hereto (the date of the Closing is hereinafter referred to as the “Closing Date”).

2.2 Delivery.  Subject to the terms of this Agreement, at the Closing, the Company will deliver to the Purchasers a certificate representing the number of Shares being purchased by the Purchasers, which certificate shall be registered in the name of the Purchasers, against payment in full by the Purchasers of the purchase price therefor by check or such other form of payment as shall be mutually agreed upon by the Purchasers and the Company, payable to the order of the Company.

3. Representations and Warranties.

The Company hereby represents and warrants to the Purchasers that:

(a) All issued and outstanding shares have been, and as of the Closing Date will be, duly authorized, validly issued, fully paid and nonassessable, are and were, and as of the Closing Date will have been, offered, issued, sold and delivered by the Company in compliance with all applicable state and federal laws concerning the issuance of securities.

(b) There are no outstanding rights, subscriptions, calls, options, warrants, preemptive rights, conversion rights or agreements granted or issued by or binding upon the Company for the purchase or acquisition (contingent or otherwise) from the Company of any shares of its capital stock or any other securities, except in accordance with the terms of this Agreement.  The Company is not subject to any obligation (contingent or otherwise) to repurchase or otherwise acquire or retire any shares of its capital stock or any security convertible into or exchangeable for any shares of its capital stock.  No holder of Common Stock or Preferred Stock or any other security of the Company or any other person or entity is entitled to any preemptive right, right of first refusal or similar right as a result of the issuance of the Shares or otherwise, except as set forth therein.  There is no voting trust, agreement or arrangement among any of the beneficial holders of Common Stock or Preferred Stock of the Company affecting the exercise of the voting rights of such stock.

(c) Set forth in Schedule 3.2 is a true and complete list of the names and addresses of the record holders of all of the outstanding Common Stock and Preferred Stock and of the holders of all outstanding options or other rights to purchase Common Stock, Preferred Stock, or other securities of the Company.  Such list attached contains a true and complete description of the number of shares held by each such holder, the price paid per share and the form of payment therefor.  With respect to each outstanding option, such list sets forth the date of grant, the number of shares subject thereto, the exercise price, and vesting schedule.  Schedule 3.2 also shows the current directors and officers of the Company.

3.2 seq level3 \h \r0 Corporate Power; Authorization.  The Company has all requisite power and authority to enter into this Agreement and the other documents and agreements contemplated herein, to sell the Shares hereunder, and to carry out and perform its obligations under the terms of this Agreement and the other documents and agreements contemplated herein.  All corporate action on the part of the Company and its officers, directors and stockholders necessary for the authorization, execution and delivery of this Agreement and the other documents and agreements contemplated herein, for the performance of the Company’s obligations hereunder, for the consummation of the transactions contemplated herein, and for the authorization, issuance and delivery of the Shares and the Common Stock issuable upon conversion thereof has been taken or will be taken prior to the Closing.  This Agreement has been duly executed and delivered by the Company and constitutes a legal, valid and binding obligation of the Company, enforceable against the Company in accordance with its terms.  As of the Closing Date, this Agreement and the other documents and agreements contemplated herein, will have been duly executed and delivered by the Company, and all parties thereto (other than the Purchasers), and will constitute legal, valid and binding obligations of the Company and such other parties, enforceable against each of them in accordance with their terms.

3.3 Subsidiaries.  The Company does not presently own, of record or beneficially, or control, directly or indirectly, any capital stock or equity interest in any corporation, association or business entity.  The Company is not, directly or indirectly, a participant in any joint venture or partnership.

3.4 Validity of Securities.  The Shares, when issued, sold and delivered in accordance with the terms of this Agreement, will be duly and validly issued, fully paid and nonassessable and will be free and clear of any preemptive rights, security interests, claims, liens or encumbrances created by the Company.  The Common Stock issuable upon conversion of the Shares has been, or prior to the Closing will be, duly and validly reserved and, upon issuance in accordance with the terms of this Agreement and the Amended Certificate, will be duly and validly issued, fully paid and nonassessable and will be free and clear of any preemptive rights, security interests, restrictions on transfer, claims, liens or encumbrances other than restrictions under applicable and state securities laws.

3.5 Governmental Consents.

(a) No consent, approval, order or authorization of, or registration, qualification, designation, declaration or filing with, or notice to any federal, state or local governmental or public authority or agency on the part of the Company is or was required for the Company’s valid execution, delivery and performance of this Agreement or the offer, sale or issuance of the Shares (and the Common Stock issuable upon conversion thereof) or the consummation of any other transaction contemplated hereby, except for the filing of the Amended Certificate in the office of the Secretary of State of Delaware, which shall be filed by the Company prior to the Closing, and, the filing of a notice under Regulation D under the Securities Act of 1933, as amended (the “Act”), and the filing of a notice of exemption pursuant to Section ______ of the ________ Law, both of which shall be filed by the Company immediately following the Closing.  Based in part upon the truth of the representations and warranties of the Purchasers contained in Section 4 of this Agreement, the offer, sale and issuance of the Shares (and of the Common Stock issuable upon conversion thereof) in conformity with the terms of this Agreement are exempt from the registration requirements of Section 5 of the Act.
(b) The Company has obtained all consents, approvals or authorizations of, made all declarations or filings with, and given all notices to, all federal, state or local governmental or public authorities or agencies which are necessary for the continued conduct by the Company of its business as now conducted or as proposed to be conducted in which the failure to so obtain, make or give could materially adversely affect the business, earnings, prospects, properties or condition (financial or other) of the Company.

3.6 seq level3 \h \r0 Compliance with Other Instruments and Laws.  Except as described in Schedule 3.7: 

(a) The Company is not (i) in violation or default of any provision of its Certificate of Incorporation or Bylaws, each as amended and in effect on the date hereof and on and as of the Closing Date; or (ii) except as to defaults which would result in liability or loss to the Company of $10,000 or less, in default in the performance, observance or fulfillment of any of the obligations, covenants or conditions contained in, and is not otherwise in default under, (A) any evidence of indebtedness for any money borrowed or any other evidence of indebtedness or any instrument or agreement under or pursuant to which any evidence of indebtedness for money borrowed or other evidence of indebtedness has been issued, or (B) any other instrument, mortgage, deed of trust, loan, contract, commitment or obligation to which it is a party or by which it is bound or any of its properties is affected.  The Company has not defaulted on, nor has it failed to make at the time contemplated, payment of any principal of, or premium or interest on, any indebtedness of $10,000 or more.  Neither the execution, delivery and performance of and compliance with this Agreement nor the offer, issuance and sale of the Shares (and the Common Stock issuable upon conversion thereof) does or will:  (i) conflict with or violate the Certificate of Incorporation or Bylaws of the Company; (ii) conflict with or result in a breach of any of the terms, conditions or provisions of, or constitute or default under, or result in the creation of any lien on any of the properties or assets of the Company pursuant to the terms of any instrument or agreement referred to in this Section to which the Company is a party or by which it is bound; or (iii) require the consent of, or other action by, any stockholder, trustee or any creditor of, any lessor to or any investor in, the Company or any other person.

(b) The Company is in full compliance with all laws and ordinances and all governmental rules and regulations to which it is subject, the violation of which would result in liability or loss to the Company of more than $10,000.  Based in part upon the representations and warranties of the Purchasers in Section 4 hereof with respect to an exemption from the registration requirements of the Securities Act of 1933, neither the execution, delivery or performance of this Agreement by the Company nor the offer, issuance, sale or delivery of the Shares (and the Common Stock issuable upon conversion thereof) does or will cause the Company to be in violation of any statute, law or ordinance or any judgment, decree, writ, injunction, order, award or other action of any court or governmental authority or arbitrator or any order, rule or regulation of any federal, state, county, municipal or other governmental or public authority or agency.

(c) The Company is not a party to or bound by (nor is any of its properties affected by) any contract or agreement, or subject to any order, writ, injunction or decree or any action of any court or any governmental department, commission, bureau, board or other administrative agency or official, or any charter or other corporate or contractual restriction which materially adversely affects, or in the future could materially adversely affect, the business, earnings, prospects, properties or conditions (financial or other) of the Company.

3.7 seq level3 \h \r0 Litigation.  Except as set forth in Schedule 3.8, there is no action, suit, proceeding, claim or investigation in any court or by or before any other governmental or public authority or agency or any arbitrator or arbitration panel, pending or, to the best knowledge of the Company, threatened against or affecting the Company or any of its properties that, either individually or in the aggregate, (a) could question the validity or enforceability of this Agreement and the other agreements and documents contemplated thereby or the right of the Company to enter into any of them, or to consummate the transactions contemplated hereby or thereby, or (b) could adversely affect the business, earnings, prospects, properties or condition (financial or other) of the Company, nor is the Company aware that there is any basis for the foregoing.  The foregoing includes, without limitation, actions pending or threatened (or any basis therefor known to the Company) involving the prior employment of any of the Company’s employees, the use in connection with the Company’s business of any information or techniques allegedly proprietary to any of their former employers, or their obligations under any agreements with prior employers.  The Company is not a party or subject to, and none of its assets are bound by, the provisions of any order, writ, injunction, judgment or decree of any court or government agency or instrumentality or arbitrator or arbitration panel.  There is no action, suit, proceeding or investigation by the Company currently pending or which the Company intends to initiate.

3.8 Proprietary Information; Inventions; Employees and Consultants.  

(a) Since its organization, the Company has taken reasonable security measures to protect the secrecy, confidentiality and value of all intellectual property and all Inventions (as defined below).  Since its organization, each of the Company’s officers, directors, employees, consultants, and contractors, who, either alone or in concert with others, developed, invented, discovered, derived, programmed or designed intellectual property or Inventions (as defined below), or who has knowledge of or access to information about intellectual property or Inventions, has entered into a written agreement (“Proprietary Information Agreement”) with the Company which provides that (i) this intellectual property, other information and Inventions are proprietary to the Company and are not to be divulged (except as authorized by the Company), misused or misappropriated, and (ii) this intellectual property, other information and Inventions are to be disclosed by such employees, consultants, and contractors, to the Company and transferred by them to the Company, without any further consideration being given therefor by the Company, together with all of such employees’, consultants’ or contractors’ right, title and interest in and to such intellectual property, other information and Inventions and all patents, trademarks, service marks, trade names, copyrights, licenses and rights with respect to such intellectual property, other information and Inventions; in cases where this intellectual property and Inventions may be subject to rights of a third person, the Company has secured from said third person unrestricted, perpetual, irrevocable, royalty-free (except to the extent set forth in Schedule 3.10), and exclusive license rights thereto.  As used herein, “Inventions” means all inventions, developments and discoveries which during the period of an employee’s, consultant’s, or contractor’s service to the Company he, she or it makes or conceives of, either solely or jointly with others, that relate to any subject matter with which his, her, or its work for the Company may be concerned, or relate to or are connected with the business, products, services or projects of the Company, or relate to the actual or demonstrably anticipated research or development of the Company or involve the use of the Company’s funds, time, material, facilities or trade secret information.

(b) The Company is not aware that any of the Company’s employees or consultants is or will be in violation of his or her Proprietary Information Agreement, and the Company shall use its best efforts to prevent any such violation.  The Company is not aware that any of the Company’s officers, directors, employees, consultants or contractors are obligated under any contract (including licenses, covenants or commitments of any nature) or other agreement, or subject to any judgment, decree or order of any court or administrative agency, that would conflict with his or her obligation to use his or her best efforts to promote the interests of the Company.  Neither the execution nor delivery of this Agreement and the agreements contemplated thereby, nor the carrying on of the Company’s business by its officers, directors, employees, consultants and contractors, nor the conduct of its business as proposed, will conflict with or result in a breach of the terms, conditions or provisions of, or constitute a default under, any contract, covenant or instrument known to the Company under which any of such officers, directors, employees, consultants or contractors is now obligated.  The Company does not believe it is or will be necessary to utilize any inventions, copyrights, or other intellectual property of any of its officers, directors, employees, consultants or contractors (or people it currently intends to hire) made or owned prior to their employment with or engagement by the Company or that it is or will be necessary to utilize any other assets or rights of any of its officers, directors, employees, consultants or contractors (or people it currently intends to hire) made or owned prior to their employment with or engagement by the Company, in violation of any limitations or restrictions to which any such officer, director, employee, consultant or contractor is a party or to which any of such assets or rights may be subject.

(c) The form(s) of Proprietary Information Agreement signed by all employees and consultants of the Company are contained in Schedule 3.9(d).

3.9 seq level3 \h \r0 Patents and Other Intangible Assets.

(a) Schedule 3.10(a) summarizes all patents, patent applications, trademarks, copyrights and other intellectual property of the Company with a description of their scope.

(b) Except as set forth in Schedule 3.10(b), the Company (i) owns or has the right to use, free and clear of all liens, claims and restrictions, all patents, patent applications, trademarks, service marks, trade names, inventions, trade secrets, copyrights, licenses and rights with respect to the foregoing, used in or necessary for the conduct of its business as now conducted or proposed to be conducted, (ii) is not infringing upon or otherwise acting adversely to the right or claimed right of any person or entity under or with respect to any patent, trademark, service mark, trade name, invention, trade secret, copyright, license or other intellectual property or right with respect with respect thereto, and (iii) is not obligated or under any liability whatsoever to make any payments by way of royalties, fees or otherwise to any owner or licensee of, or other claimant to, any patent, trademark, service mark, trade name, invention, trade secret, or copyright with respect to the use thereof or in connection with the conduct of its business or otherwise.

(c) Except as set forth in Schedule 3.10(c), the Company owns and has the unrestricted right to use all product rights, manufacturing rights, trade secrets, including know-how, negative know-how, formulas, patterns, compilations, programs, devices, methods, techniques, processes, inventions, designs, computer programs and technical data and all information that derives independent economic value, actual or potential, from not being generally known or known by competitors and which the Company has taken reasonable steps to maintain in secret (all of the foregoing of which are collectively referred to herein as “intellectual property”) required for the development, manufacture, operation, and sale of all products and services sold or proposed to be sold by the Company, free and clear of any right, lien or claim of others, including without limitation former employers of its employees, consultants and contractors, and current employers of employees, consultants and contractors, where such employees, consultants or contractors are also employed or under contract with another person.

(d) Except as set forth in Schedule 3.10(d), the Company has not sold, transferred, assigned, licensed or subjected to any lien, security interest, or other encumbrance, any intellectual property, trade secret, know-how, invention, design, process, computer program or technical data, or any interest therein, necessary or useful for the development, manufacture, use, operation or sale of any product or service presently under development or manufactured, sold or rendered by the Company.

(e) Except as set forth in Schedule 3.10(e), no director, officer, employee, agent or stockholder of the Company owns or has any right in the intellectual property of the Company, or any patents, trademarks, service marks, trade names, copyrights, licenses or rights with respect to the foregoing, or any inventions, developments or discoveries used in or necessary for the conduct of the Company’s business as now conducted or as proposed to be conducted.

(f) The Company has no actual knowledge of any facts or has not received any communication alleging or stating that the Company or any employee, consultant or contractor has violated or infringed, or by conducting business as proposed, would violate or infringe, any patent, trademark, service mark, trade name, copyright, trade secret, proprietary right, process or other intellectual property of any other person or entity; the Company has no knowledge of any impediment whereby any employee, consultant or contractor who performs or is to perform services of any kind for the Company that would interfere with such person’s ability to promote the business of the Company or would conflict with the business or proposed Company business.

(g) Neither the execution nor delivery of this Agreement and the agreements contemplated thereby, nor the carrying on of the Company’s business by its employees, consultants, and contractors nor the conduct of its business as proposed, will conflict with or result in a breach of the terms, conditions or provisions of, or constitute a default under, any contract, covenant or instrument known to the Company under which any of such employees, consultants or contractors are now obligated.

(h) The Company has not granted any license to use its proprietary information or intellectual property, except as listed in Schedule 3.10(h).  Except as set forth in Schedule 3.10(h), the Company has not granted to any other person or entity rights to license, market or sell its proposed products or services and the Company is not bound by any agreement that affects the Company’s exclusive right to develop, license, market or sell its products or services.

3.10 seq level3 \h \r0 Financial Statements.  The Company has delivered to the Purchasers complete and accurate copies of its unaudited balance sheet as at _________, 20__ (the “Current Balance Sheet”) and its unaudited statements of operations and statement of cash flows for the _______ month period therein specified and the audited balance sheet as at _________, 20__ and ________, 20__ and its audited statements of operations and statement of cash flows for the twelve month periods specified therein (all such financial statements and balance sheets being referred to herein collectively as the “Financial Statements”), certified by __________.  The Financial Statements are true, complete, and correct and have been prepared in accordance with generally accepted accounting principles (subject to normal and customary year-end adjustments that are not material for any unaudited statements) applied on a consistent basis throughout the periods indicated.  The Financial Statements present fairly, completely and accurately the financial condition and cash flows of the Company as of the respective dates and for the periods indicated.  The Company does not have any obligation or a liability, individually or in the aggregate, in excess of $25,000, required to be disclosed on a balance sheet prepared in accordance with generally accepted accounting principles that is not disclosed by the Financial Statements.

3.11 Absence of Certain Changes.  Except as set forth in Schedule 3.12, since _________, 20__ (a) the Company has not entered into any transaction which was not in the ordinary course of its business; (b) there has been no material adverse change in the business, earnings, prospects, properties or condition (financial or other) of the Company; (c) there has been no damage to, destruction of or loss of any of the properties or assets of the Company (whether or not covered by insurance) materially adversely affecting the business, earnings, prospects, properties or condition (financial or other) of the Company; (d) the Company has not declared or paid any dividend or made any distribution on its capital stock, redeemed, purchased or otherwise acquired any of its capital stock, granted any options to purchase shares of its capital stock, or issued any shares of its capital stock; (e) the Company has not received notice that there has been a cancellation of an order for its services or a loss of a customer of the Company, the cancellation or loss of which could materially adversely affect the business, earnings, prospects, properties or condition (financial or other) of the Company; (f) there has been no resignation or termination of employment of any key officer or key employee of the Company and the Company does not know of the impending resignation or termination of employment of any key officer or key employee of the Company in either case; (g) there has been no labor dispute involving the Company or any of its employees; (h) there has been no material change in the contingent obligations of the Company by way of guaranty, endorsement, indemnity, warranty or otherwise; (i) there have been no loans made by the Company to its employees, officers or directors, other than travel advances and other advances made in the ordinary course of business; (j) there has been no waiver or compromise by the Company of a valuable right or of a debt owed to it or amendment or change to any material contract or arrangement of the Company; (k) there has been no sale, assignment, or transfer of any patents, trademarks, copyrights, trade secrets other intangible assets; (l) there has been no extraordinary increase in the compensation of any of the Company’s employees, officers or directors and there has been no increase in the compensation of any such employees, officers or directors who earn compensation at an annual rate of more than $40,000; (m) there has been no agreement or commitment by the Company to do or perform any of the acts described in this Section 3.12 or (n) there has been no other event or condition of any character which might reasonably be expected either to materially adversely affect the business, earnings, prospects, properties or condition (financial or other) of the Company or liabilities of the Company or to impair the ability of the Company to conduct the business now being or proposed to be conducted by it.

3.12 Material Contracts and Commitments.

(a) Except as set forth in Schedule 3.13, the Company has no currently existing contract, obligation, agreement, plan, arrangement, commitment or the like (written or oral) of any material nature (the “Contracts”), including, without limitation, the following:  (1) loans, notes, indentures, or instruments relating to or evidencing indebtedness for borrowed money, or mortgages, pledges, liens, security interests or other encumbrances on any of the Company’s property or any agreement or instrument evidencing any guaranty by the Company of payment or performance by any other person; (2) employment, bonus or consulting agreements, pension, profit sharing, deferred compensation, stock bonus, retirement, stock option, stock purchase, phantom stock or similar plans, including agreements evidencing rights to purchase securities of the Company and agreements among stockholders and the Company; (3) agreements with dealers, sales representatives, brokers or other distributors, jobbers, advertisers or sales agencies; (4) agreements with any labor union or collective bargaining organization or other similar labor agreements; (5) any contract or series of contracts with the same person for the furnishing or purchase of machinery, equipment, goods or services, including without limitation agreements with processors and subcontractors; (6) any indenture, agreement or other document (including private placement brochures) relating to the sale or repurchase of securities; (7) any joint venture contract or arrangement or other agreement involving a sharing of profits or expenses to which the Company is a party; (8) agreements and purchase orders with customers; (9) agreements limiting the freedom of the Company to compete in any line of business or in any geographic area or with any person; (10) agreements providing for disposition of the business, assets or shares of the Company, agreements of merger or consolidation to which the Company is a party or letters of intent with respect to the foregoing; (11) agreements involving or letters of intent with respect to the acquisition of the business, assets or shares of any other business; (12) insurance policies; (13) license agreements; and (14) powers of attorney.

(b) The Company has provided the Purchasers with either copies of or access to all of the Contracts, if any.  Each of the Contracts is valid, binding and in full force and effect in all material respects and enforceable by the Company in accordance with its terms.  The Company is not in default under, or otherwise in violation of the terms of, any of the Contracts in any material respect.  To the best of the Company’s, knowledge, no other party to any of the Contracts is in default thereunder or otherwise in violation of the material terms thereof.  None of the Contracts is burdensome to the Company and all were entered into in the ordinary course of business in arms‑length transactions.

3.13 Registration Rights.  Except as disclosed in Schedule 3.14, the Company has not granted or agreed to grant any rights relating to the registration of its securities under applicable federal and state securities laws, including but not limited to demand or piggy-back registration rights.

3.14 Title to Property and Assets.  The Company has good and marketable title to its properties and assets (including but not limited to its intellectual property and other intangible assets Schedule 3.10)(except for assets and properties having aggregate value of less than $25,000) free and clear of all mortgages, security interests, claims, liens and encumbrances, except liens for current taxes and assessments not yet due.  The Company owns or leases all properties and assets necessary to the operation of its business as now conducted.  With respect to the property and assets it leases, the Company has the right to, and does, enjoy peaceful and undisturbed possession under all leases under which it is leasing property.  All such leases are in full force and effect, and the Company is in compliance with such leases and holds a valid leasehold interest free of all security interests, liens, claims or encumbrances.  The Company’s tangible properties and assets are in good condition and repair, except for hidden defects where the defects cause $25,000 or less of damage and except for ordinary wear and tear.

3.15 Outstanding Indebtedness; Liabilities.  Except as set forth in Schedule 3.16, the Company has no indebtedness for borrowed money which the Company has directly or indirectly created, incurred, assumed or guaranteed, or with respect to which the Company has otherwise become directly or indirectly liable, except as shown on the Current Balance Sheet.  Except as set forth in Schedule 3.16, the Company has no liabilities or obligations, absolute or contingent, which are not shown or reflected in the Current Balance Sheet, (1) except liabilities or obligations which are less than $25,000 in the aggregate, or (2) those incurred after the date of the Current Balance Sheet in the ordinary course of business, (3) normal contractual obligations under the Contracts set forth in Schedule 3.13.

3.16 Stockholder Agreements.  There are no voting trusts or other agreements or arrangements which grant rights with respect to any shares of the Company’s capital stock or which in any way affect any stockholder’s ability or right to freely alienate or vote such shares.

3.17 Employee Compensation Plans.  Except as set forth in Schedule 3.18, the Company is not a party to or bound by any currently effective employment contract, deferred compensation agreement, bonus plan, incentive plan, profit sharing plan, retirement agreement or other employee compensation agreement.  The Company does not maintain any “employee benefit plan” (as such term is defined by the Employee Retirement Income Security Act of 1974).  Counsel for the Purchasers has been provided with copies of such plans, if any, and any agreements arising therefrom to which the Company currently is a party.

3.18 Labor Union Activities.  The Company is not engaged in any unfair labor practice which could adversely affect the business, earnings, prospects, properties or condition (financial or other) of the Company.  There are (a) no unfair labor practice complaint pending or, to the best knowledge of the Company threatened against the Company or before the National Labor Relations Board which could adversely affect the business, earnings, prospects, properties or condition (financial or other) of the Company and no grievance or arbitration proceeding arising out of or under a collective bargaining agreement is so pending or threatened; (b) no strike, labor dispute, slow down or stoppage pending or, to the best knowledge of the Company, threatened against the Company; and (c) no union representation question existing with respect to the employees of the Company and no union organizing activities taking place with respect to the Company.

3.19 Employee Relations.  To the best of the Company’s knowledge, its relations with its employees are good.

3.20 Tax Returns and Audits.  The Company has duly prepared and timely filed all United States income tax returns and all state and municipal tax returns required to be filed by it and has paid or made adequate provision for the payment of all taxes, assessments, fees and charges shown on such returns or on other assessments or charges received by the Company.  No federal or state income or sales tax returns of the Company have been audited.  No deficiency assessment or proposed adjustment of the Company’s United States income tax or state or municipal taxes is pending.  No extensions of the time for the assessment of deficiencies have been granted to the Company.  The Company is not a party to or bound by or obligated under any tax sharing or similar agreement.  There are no liens on any properties or assets of the Company imposed or arising as a result of the delinquent payment or the non-payment of any tax, assessment, fee or other governmental charge.  The charges, accruals and reserves, if any, on the books of the Company in respect of federal, state and local corporate franchise and income taxes for all fiscal periods to date are adequate in accordance with generally accepted accounting principles, and the Company does not know of any additional unpaid assessments for such periods or of any basis therefor.  There are no applicable taxes, fees or other governmental charges payable by the Company in connection with the execution and delivery of this Agreement or the offer, issuance, sale and delivery of the Shares (and the Common Stock issuable upon conversion thereof).

3.21 Disclosure; Business Plan.  

(a) No representation, warranty or statement by the Company in this Agreement or in any written statement or certificate furnished or to be furnished to the Purchasers pursuant to this Agreement (including all exhibits and schedules hereto and any other agreements or documents delivered on the Closing or any Financial Statements referred to in Section 3.11 hereof) contains or will contain any untrue statement of a material fact or, when taken together, omits or will omit to state a material fact necessary to make the statements made herein or therein, in light of the circumstances under which they were made, not misleading; provided, that the Company represents only with respect to the Business Plan dated __________ that it constitutes the Company’s current intentions and was prepared in good faith, and is not misleading in any material respect nor does it omit to state a material fact necessary to make the statements made therein not misleading.  There is no fact known to the Company that has not been disclosed to the Purchasers in writing that (1) materially adversely affects or could materially adversely affect the business, earnings, prospects, properties or condition (financial or other) of the Company or (2) adversely affects or could adversely affect the ability of the Company to perform its obligations under this Agreement.

(b) The Company has provided to the Purchasers or their representative all documents requested by the Purchasers pursuant to that certain Due Diligence Checklist dated _____________________, 200__.

3.22 seq level3 \h \r0 Certain Transactions.  Except as set forth in Schedule 3.23, the Company is not indebted, either directly or indirectly, to any of its officers, directors or holders of Common Stock or to their respective spouses, children or other family members; none of such officers, directors and holders of capital stock or any members of their families are indebted to the Company or, to the best of the Company’s knowledge, have any direct or indirect ownership interest in any firm or corporation with which the Company is affiliated or with which the Company has a business relationship, or any firm or corporation which competes with the Company.  No officer, director or holder of any of the Company’s capital stock or to the best of the Company’s knowledge, any member of their immediate families is, directly or indirectly, interested in any existing or past contract with the Company.  The Company is not a guarantor or indemnitor of any indebtedness of any other person, firm or corporation.

3.23 Environmental Laws and Regulations.  Each of the Company and its subsidiaries is in compliance with all federal, state, local or foreign laws, common law, rules, codes, administrative orders or regulations relating to pollution or protection of human health, the environment (including, without limitation, ambient air, surface water, groundwater, land surface or subsurface strata) or wildlife, including without limitation, laws, common law, rules codes, administrative orders and regulations relating to the release or threatened release of chemicals, pollutants, contaminants, wastes, toxic substances, hazardous substances, petroleum or petroleum products (collectively, “Hazardous Materials”) or to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of Hazardous Materials (collectively, “Environmental Laws”) and there are no events or circumstances that could form the basis of an order for clean-up or remediation, or an action, suit or proceeding by any private party or governmental body or agency, against or affecting the Company or any of its subsidiaries relating to any Hazardous Materials or the violation of any Environmental Laws.

3.24 Section 83(b) Election.  To the best of the Company’s knowledge, all elections and notices required or desirable by Section 83(b) of the Internal Revenue Code and any analogous provisions of state tax laws have been timely filed by the stockholders of the Company.

3.25 Other Names.  The business conducted by the Company prior to the date hereof has not been conducted under any corporate, trade or fictitious name.

3.26 Minute Books.  The minute books of the Company provided to the Purchasers contain all resolutions adopted by directors and stockholders since the incorporation of the Company and fairly and accurately reflect, in all material respects, all matters and transactions referred to in such minutes or written consents.

3.27 Insurance Coverage.  Except as set forth in Schedule 3.30, there is in full force and effect one or more policies of insurance issued by insurers of recognized responsibility insuring the Company and its properties and business against such losses and risks, and in such amounts, as are customary in the case of corporations engaged in the same or similar business and similarly situated.  The Company has not been refused any insurance coverage sought or applied for, and the Company has no reason to believe that it will be unable to renew its existing insurance coverage as and when the same shall expire upon terms at least as favorable as those presently in effect, other than possible increases in premiums that do not result from any act or omission of the company.  Such insurance is summarized in Schedule 3.28.

3.28 Returns and Complaints.  Except as set forth in Schedule 3.29, the Company has received no customer complaints concerning its products and/or services, nor has it had any of its products returned by a purchaser or distributor thereof, other than minor non-recurring warranty problems.

3.29 Qualified Small Business Stock.  The Shares will constitute “qualified small business stock” within the meaning of Section 1202 of the Internal Revenue Code of 1986, as amended, as of the date of issuance.  The Company will use its reasonable best efforts to comply with the reporting and recordkeeping requirements of Section 102 and any regulations promulgated thereunder.

3.30 No Discrimination.  The Company has not and does not in any manner or form discriminate, foster discrimination or permit discrimination against any person, whether as to race, sex, religion, or other legally protected classes of persons.

3.31 Use of Proceeds.  The Company shall use the proceeds from the sale of the Shares [for working capital and general corporate purposes] or [solely as follows: _______________].

3.32 Internal Accounting Controls.  Each of the Company and its subsidiaries maintain a system of internal accounting controls sufficient to provide reasonable assurance that (i) transactions are executed in accordance with management’s general and specific authorizations; (ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with generally accepted accounting principles and to maintain accountability for assets; (iii) access to assets is permitted only in accordance with management’s general or specific authorizations; and (iv) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences.

3.33 “Company’s Knowledge” Defined.  As used in this Section 3, the terms “to the best of the Company’s knowledge,” “to the best knowledge of the Company,” “known to the Company” or similar phrases shall mean the best knowledge of the Company, its officers and directors, after careful consideration of the matters set forth in the representation that is so qualified and a diligent review of all files, documents, agreements and other materials in such person’s possession or subject to his or her control, and shall include knowledge that should have been reasonably known to such person given such person’s position in the Company and/or access to information.

3.34 Projections.  All projections and expressions of opinion or predictions relating to the future sales and financial performance of the Company previously delivered to the Purchasers by the Company or its representatives were made in good faith and prepared on a reasonable basis by the Company.  The Company knows of no facts or circumstances that as of the date hereof (other than general economic conditions) would adversely affect the Company’s ability to meet its projections, other than those disclosed in Schedule 3.35.

3.35 Small Business Concern.  The Company is a “small business concern” as such term is defined in the Small Business Investment Act of 1958, as amended, and in regulations of the Small Business Administration promulgated thereunder, and a “smaller concern” as such term is defined in such regulations.

3.36 Representations and Warranties in Related Documents.  The representations and warranties by the Company, [the Founder,] and Messrs. [Name] and [Name], contained in the Co-Sale Agreement, the Proprietary Information Agreements, the Employment Agreement with [Name], and in any document, certificate or instrument delivered pursuant to this Agreement or such agreements, as applicable, are true and correct and the Purchasers shall be entitled to rely on such representations and warranties as if they were made to the Purchasers in this Agreement as of the Closing Date.  Each of the agreements referred to above will be in full force and effect on the Closing, and no portion thereof has been amended, modified, supplemented or waived by any party.  True, correct and complete copies of such agreements will be delivered to the Purchasers on the Closing Date and such agreements will constitute the entire agreement among the parties thereto with respect to their subject matters.

4. seq level2 \h \r0 Representations and Warranties of the Purchasers; Restrictions on Transfer Imposed by the Act; Covenant.

4.1 Representations and Warranties.  Each Purchaser hereby represents and warrants to the Company as follows:

(a) Investment.

(i) The Purchaser acknowledges that the Shares have not been registered under the Act or  registered or qualified under any other state securities laws on the ground that no distribution or public offering of the Shares is to be effected, and that in this connection the Company is relying in part on the representations of the Purchaser set forth in this Section 4;

(ii) The Purchaser further acknowledges that no public market now exists for any of the securities issued by the Company and that a public market may never exist for the Shares;

(iii) The Purchaser is purchasing the Shares for its own account (or the account of its parent, subsidiaries or affiliates) and not as nominee or agent for any other person; and

(iv) By reason of its business or financial experience, the Purchaser has the capacity to protect its own interests in connection with the transactions contemplated hereunder, is able to bear the risks of an investment in the Company, and at the present time could afford a complete loss of such investment.

(b) seq level4 \h \r0 Accredited Investor.  The Purchaser represents that it is an Accredited Investor (as such term is defined in Rule 501 of Regulation D promulgated under the Act) and is acquiring the Shares for its own account and not with a view to, or for sale in connection with, any distribution thereof in a manner contrary to Section 5 of the Act.
(c) The Purchaser has all requisite power and authority to enter into this Agreement and the other documents and agreements contemplated herein, to purchase the Shares hereunder, and to carry out and perform its obligations under the terms of this Agreement and the other documents and agreements contemplated herein.  This Agreement has been duly executed and delivered by the Purchaser and constitutes a legal, valid, and binding obligation of the Purchaser, enforceable against the Purchaser in accordance with its terms.

(d) Legal Investment.  The acquisition and retention of the Shares by the Purchaser does not violate any governmental law, rule or regulation binding on Purchaser.

4.2 seq level3 \h \r0 Transfer of Securities.  None of the Shares shall be transferable except upon the conditions specified in this Section 4.2, which conditions are intended to insure compliance with the provisions of the Act in respect to the transfer of such Shares.

(a) Legend.  Unless and until otherwise permitted by this Section 4.2, each certificate or other document evidencing any of the Shares shall be endorsed with a legend substantially in the following form:

“THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “ACT”). THEY HAVE BEEN ACQUIRED BY THE SHAREHOLDER FOR INVESTMENT AND MAY NOT BE PLEDGED, HYPOTHECATED, OR OTHERWISE DISPOSED OF UNLESS (1) COVERED BY AN EFFECTIVE REGISTRATION STATEMENT UNDER THE ACT AND QUALIFIED UNDER THE LAW, (2) IN COMPLIANCE WITH RULE 144 or RULE 144A UNDER THE ACT, OR (3) THE CORPORATION HAS BEEN FURNISHED WITH AN OPINION OF COUNSEL OR OTHER EVIDENCE REASONABLY ACCEPTABLE TO THE CORPORATION TO THE EFFECT THAT NO REGISTRATION IS REQUIRED.”

(b) Restrictions on Transfer.  None of the Shares shall be transferred (other than transfers to a parent, subsidiary, or other affiliate of a holder of the Shares), and the Company shall not be required to register any such transfer, unless and until one of the following events shall have occurred:

(i) The Company shall have received an opinion of counsel, in form and substance reasonably acceptable to the Company and its counsel, or other evidence reasonably acceptable to the Company, stating that the contemplated transfer is exempt from registration under the Act as then in effect, and the Rules and Regulations of the Securities and Exchange Commission (the “Commission”) thereunder.  Within five business days after delivery to the Company and its counsel of such opinion or evidence, the Company either shall deliver to the proposed transferor a statement to the effect that such opinion or evidence is not satisfactory in the reasonable opinion of its counsel (and shall specify in detail the legal analysis supporting for any such conclusion) or shall authorize the Company’s transfer agent to make the requested transfer;

(ii) The Company shall have been furnished with a letter from the Commission in response to a written request in form and substance acceptable to counsel for the Company setting forth all of the facts and circumstances surrounding the contemplated transfer, stating that the Commission will take no action with regard to the contemplated transfer;

(iii) The Shares are transferred pursuant to a registration statement which has been filed with the Commission and has become effective; or

(iv) The Shares are transferred pursuant to and in accordance with Rule 144 or Rule 144A promulgated by the Commission under the Act.

(c) seq level4 \h \r0 Termination of Restrictions and Removal of Legend.  The restrictions on transfer imposed by this Section 4.2 shall cease and terminate as to the Shares, when (i) such securities shall have been effectively registered under the Act and sold by the holder thereof in accordance with such registration, (ii) an acceptable opinion or other evidence as described in Section 4.2.(b)(i) or a “no action” letter described in Section 4.2.(b)(ii) states that future transfers of such securities by the transferor or the contemplated transferee would be exempt from registration under the Act, or (iii) such securities may be sold under and in accordance with Rule 144(k) promulgated by the Commission under the Act.  When the restrictions on transfer contained in this Section 4.2 have terminated as provided above, the holder of the securities as to which such restrictions shall have terminated or the transferee of such holder shall be entitled to receive promptly from the Company, without expense to him, and upon surrender of existing certificates, new certificates not bearing the legend set forth in Section 4.2(a) hereof.

4.3 seq level3 \h \r0 Corporate Securities Law.  THE SALE OF THE SECURITIES WHICH ARE THE SUBJECT OF THIS AGREEMENT HAS NOT BEEN QUALIFIED WITH THE COMMISSIONER OF CORPORATIONS OF THE STATE OF ________ AND THE ISSUANCE OF SUCH SECURITIES OR THE PAYMENT OR RECEIPT OF ANY PART OF THE CONSIDERATION FOR SUCH SECURITIES PRIOR TO SUCH QUALIFICATION IS UNLAWFUL, UNLESS THE SALE OF SECURITIES IS EXEMPT FROM QUALIFICATION BY SECTION _______ OF THE ________ CORPORATIONS CODE.  THE RIGHTS OF ALL PARTIES TO THIS AGREEMENT ARE EXPRESSLY CONDITIONED UPON SUCH QUALIFICATION BEING OBTAINED, UNLESS THE SALE IS SO EXEMPT.

5. seq level2 \h \r0 Conditions to Obligations of the Purchasers.

The obligation of the Purchasers to purchase the Shares at the Closing is subject to the fulfillment to its satisfaction on or prior to the Closing Date of each of the following conditions, unless waived in writing by the Purchasers:

5.1 Representations and Warranties Correct; Performance of Obligations.  The representations and warranties made by the Company and in Section 3 hereof shall be true, correct and complete in all respects when made, and shall be true, correct and complete in all respects on the Closing Date with the same force and effect as if they had been made on and as of the Closing Date.  The Company shall have performed or complied with all covenants, agreements and conditions contained in this Agreement required to be performed or complied with by the Company on or prior to the Closing Date.

5.2 Opinion of Company’s Counsel.  The Purchasers shall have received from ____________________________________________________, counsel to the Company, opinions, dated the Closing Date, in substantially the forms attached hereto as Exhibit C.

5.3 Consents and Waivers.  The Company shall have obtained any and all consents, permits and waivers and made all filings necessary or appropriate for consummation of the transactions contemplated by this Agreement.

5.4 Legal Investment.  At the time of the Closing, the purchase of the Shares by the Purchasers hereunder shall be legally permitted by all laws and regulations to which the Purchasers and the Company are subject.

5.5 Amended Certificate.  The Amended Certificate shall have been properly filed with the Secretary of State of the State of Delaware and the same shall be in full force and effect.

5.6 Satisfactory Proceedings; Compliance Certificate.  All corporate and legal proceedings taken by the Company in connection with the transactions contemplated by this Agreement and all documents relating to such transactions, including the amended and restated Bylaws, shall be satisfactory to the Purchasers and to its counsel.  The Company shall have delivered to the Purchasers a certificate, executed on behalf of the Company by the President and the Secretary of the Company, dated the Closing Date, certifying to the fulfillment of the conditions specified in subsections 5.1, 5.3 and 5.5.

5.7 Board of Directors.  The Amended Certificate and the Bylaws of the Company shall provide that the Board of Directors shall consist of __________ persons.

5.8 Investors Rights Agreement.  The Company shall have executed the Investors Rights Agreement in the form attached as Exhibit D.

5.9 [Right of First Refusal and Co-Sale Agreement.  The Company, [Name] and [Name] shall have executed the Right of First Refusal and Co-Sale Agreement in substantially the form attached hereto as Exhibit E.]

5.10 [Employment Agreement.  [Name] shall have executed the Employment Agreement in the form attached as Exhibit F hereto.]

5.11 [Voting Agreement.  The Voting Agreement attached hereto as Exhibit F shall have been executed by all parties.]

5.12 [Management Rights Letter.  The Management Rights Letter in the form of Exhibit G for the benefit of ____________________ shall have been executed by the Company.] 

5.13 [Due Diligence.  The Purchasers shall have completed and be satisfied with its due diligence investigation into the Company, in the Purchasers’ sole discretion.]

6. seq level2 \h \r0 Conditions to Obligations of the Company.

The Company’s obligation to issue, sell and deliver the Shares at the Closing is subject to the fulfillment to its satisfaction on or prior to the Closing Date of each of the following conditions, unless waived by the Company.

6.1 Representations and Warranties.  The representations and warranties made by the Purchasers in Section 4 hereof shall be true and correct when made, and shall be true and correct on the Closing Date with the same force and effect as if they had been made on and as of the Closing Date.

6.2 Qualifications.  The Commissioner of Corporations of the State of ________ shall have issued a permit qualifying the offer and sale of the Shares and the underlying Common Stock to the Purchasers pursuant to this Agreement, or such offer and sale shall be exempt from such qualification under the ________ Law.

6.3 Execution of Agreements.  The agreements referred to in Section ____ and shall have been executed by the other party(ies) thereto.

7. seq level2 \h \r0 Miscellaneous.

7.1 Waivers and Amendments.  With the written consent of the record or beneficial holders of more than 51% of the combined number of outstanding Shares (treated as if converted), the obligations of the Company and the rights of the holders of the Shares under this Agreement may be waived (either generally or in a particular instance, either retroactively or prospectively and either for a specified period of time or indefinitely), and with the same consent the Company, when authorized by resolution of its board of directors, may enter into a supplementary agreement for the purpose of adding any provisions to or changing in any manner or eliminating any of the provisions of this Agreement.  Upon the effectuation of each such waiver, consent, agreement of amendment or modification, the Company promptly shall give written notice thereof to the record holders of the Shares.  This Agreement or any provision hereof may not be changed, waived, discharged or terminated orally, but only by a statement in writing signed by the party against which enforcement of the change, waiver, discharge or termination is sought, except to the extent provided in this Section 7.1.

7.2 Governing Law.  This Agreement shall be governed in all respects by the laws of the State of ________, without regard to conflict of laws principles.

7.3 Survival.  The representations, warranties, covenants and agreements made herein shall survive the execution of this Agreement and the Closing of the transactions contemplated hereby, notwithstanding any investigation made by the Purchasers.  All statements as to factual matters contained in any certificate, exhibit or other instrument delivered by or on behalf of the Company or the Founder pursuant hereto or in connection with the transactions contemplated hereby shall be deemed to be the representations and warranties of the Company, as of the date of such certificate or instrument.

7.4 Successors and Assigns.  Except as otherwise expressly provided herein, the provisions hereof shall inure to the benefit of, and be binding upon, the successors, assigns, heirs, executors and administrators of the parties hereto.

7.5 Entire Agreement.  This Agreement and the other documents delivered pursuant hereto constitute and contain the full and entire understanding and agreement between and among the parties with regard to the subjects hereof and thereof, and supersede any prior or contemporaneous understandings, representations, warranties, promises, agreements, conditions, negotiations, correspondence, communications, and term sheets (oral or written) between or among the parties.  The parties acknowledge that they have not relied, in entering into this Agreement or the other documents and agreements delivered pursuant hereto, upon any understandings, representations, warranties, promises, agreements or conditions not specifically set forth herein.

7.6 Notices, Etc.  All notices and other communications required or permitted hereunder shall be in writing and shall be deemed effectively given upon personal delivery, by overnight commercial delivery service, or upon the seventh day following mailing by registered air mail, postage prepaid, addressed (a) if to the Purchasers, at the address set forth in the Schedule of Purchasers or at such address as it shall have thereafter furnished to the Company in writing, (b) if to the Company, at ____________________, _____________________, Attention:  President, or at such other address as the Company shall have furnished to the Purchasers in writing, or (c) if to any other holder of any Shares or of Common Stock issued upon conversion of Shares, at such address as such holder shall have furnished to the Company in writing, or, until such holder so furnishes an address to the Company, then to and at the address of the last holder of such Shares or shares who so furnished an address to the Company.  In addition, any notice delivered to an address outside the United States shall be duplicated by counterpart fax notice.

7.7 Delays or Omissions.  No delay or omission to exercise any right, power or remedy accruing to any holder of any securities issued or sold or to be issued or sold hereunder, upon any breach or default of the Company under this Agreement, shall impair any such right, power or remedy of such holder nor shall it be construed to be a waiver of any such breach or default, or an acquiescence therein, or in any similar breach or default thereafter occurring, nor shall any waiver of any single breach or default be deemed a waiver of any other breach or default theretofore or thereafter occurring.  All remedies, either under this Agreement or by law or otherwise afforded to any holder, shall be cumulative and not alternative.

7.8 Severability.  In case any provision of this Agreement shall be invalid, illegal or unenforceable, it shall, to the extent possible, be modified in such manner as to be valid, legal, and enforceable but so as to most nearly retain the intent of the parties, and if such modification is not possible, such provision shall be severed from this Agreement, and in either case the validity, legality and enforceability of the remaining provisions of this Agreement shall not in any way be affected or impaired thereby.

7.9 Construction.  The titles and subtitles of this Agreement are intended for reference and shall not by themselves determine the construction or interpretation of this Agreement.  This Agreement and its provisions contained therein and the exhibits hereto shall not be construed or interpreted for or against any party to this Agreement because said party drafted or caused the party’s legal representative to draft any of its provisions.

7.10 Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

7.11 Headings.  Headings in this Agreement and the other Agreements are for convenience of reference only and are not a part of the substance hereof or thereof.

7.12 Plural Terms.  All terms defined in this Agreement or the other agreements contemplated hereby in the singular form shall have comparable meanings when used in the plural form and vice versa.

7.13 Survival.  All representations and warranties of the parties contained herein, or in any schedule, document, statement, certificate or other instrument referred to herein as delivered by or on behalf of any party in connection with the transactions contemplated hereby shall survive the execution and delivery of this Agreement, any investigation by or on behalf of any party and the termination or completion of the transactions contemplated hereby.

7.14 Finder’s Fee.  Each party represents that it neither is nor will be obligated for any finders’ fee or commission in connection with this transaction.  Each Purchaser agrees to indemnify and to hold harmless the Company from any liability for any commission or compensation in the nature of a finders’ fee (and the costs and expenses of defending against such liability or asserted liability) for which such Purchaser or any of its officers, partners, employees, or representatives is responsible.

The Company agrees to indemnify and hold harmless each Purchaser from any liability for any commission or compensation in the nature of a finders’ fee (and the costs and expenses or defending against such liability or asserted liability) for which the Company or any of its officers, employees or representatives is responsible.

7.15 Expenses.  Irrespective of whether the Closing is effected, the Company shall pay all costs and expenses that it incurs with respect to the negotiations, execution, delivery and performance of this Agreement.  If the Closing is effected, the Company shall, at the Closing, by wire transfer and as a condition of the Closing, reimburse the fees of special counsel for [________________] [the Purchasers], and the out of pocket expenses of such counsel.

7.16 Attorney’s Fees.  In the event that any dispute among the parties to this Agreement should result in a legal proceeding, the prevailing party shall be entitled to recover from the other party(ies) to such dispute, all fees, costs and expenses of enforcing any right under or with respect to this Agreement, including without limitation, fees and expenses of attorneys and accountants, which shall include, without limitation, all fees, costs and expenses of appeals.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed themselves or by their respective representatives thereunto duly authorized as of the day and year first above written.

THE COMPANY:

[NAME OF COMPANY]

By: 

Title: 


PURCHASERS

	(Individuals)

	

	
Signature of Purchaser


Printed Name of Purchaser

Address:

Fax No.:  



	Number of Shares

Purchased:  



	(Corporations, Partnerships & Trusts)

	

	
Legal Name of Purchaser


Signature of Authorized Signer


Title of Signer

Address:

Fax No.:  



	Number of Shares

Purchased:  




SCHEDULE 1


SCHEDULE OF PURCHASERS AND ADDRESSES



Number of Shares
Total
Name and Address
To be Purchased 
Consideration
SCHEDULE 2

DISCLOSURE SCHEDULE

This Disclosure Schedule is given pursuant to Section 3 of the Series __ Preferred Stock Purchase Agreement attached hereto (the “Agreement”).  The schedule numbers in this Disclosure Schedule correspond to the section numbers in the Agreement.  Any information disclosed under any section number in this Disclosure Schedule shall not be deemed disclosed under and incorporated into any other section number unless specifically cross referenced to such section under the Agreement where such disclosure would be appropriate.  Terms defined in the Agreement have the same meaning when used in the Disclosure Schedule unless the context otherwise requires.

SCHEDULE 3.2

STOCKHOLDERS, OPTIONHOLDERS, OFFICERS AND DIRECTORS OF THE COMPANY

Stockholders and Holdings as of the Closing Date:

Optionholders:

Current Directors:

[Name]

[Name]

Current Officers:

[Name] 
President

[Name]
Treasurer

[Name]
Secretary

EXHIBIT A

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
[NAME OF COMPANY]

[_______________], a corporation organized and existing under the laws of the State of _______ (the “Corporation”), hereby certifies as follows:

FIRST:  The name of the Corporation is [_______________].  The original Certificate of Incorporation of the Corporation was filed with the Secretary of State of the State of ______ on ____________________, 200_.

SECOND:  Pursuant to Sections ______ of the ________ Law of the State of _______, this Amended and Restated Certificate of Incorporation restates and integrates and further amends the provisions of the Certificate of Incorporation of the Corporation.

THIRD:  The text of the original Certificate of Incorporation and any amendment and restatement thereto is hereby amended and restated to read in its entirety as follows:

ARTICLE I seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 


The name of the Corporation is ______________________________. 

The address of the registered office of the corporation in the State of ______ is _____________________, in the City of ______________, County of __________________, and the name of its registered agent at that address is ______________________.

The purpose of the Corporation is to engage in any lawful act or activity for which a corporation may be organized under the _______ Law of the State of ________.

1. The Corporation is authorized to issue __________ shares of its capital stock, which shall be divided into two classes known as Common Stock, $.001 par value, and Preferred Stock, $.001 par value, respectively.  The total number of shares of Common Stock which the Corporation is authorized to issue is ______.  The total number of shares of Preferred Stock which the Corporation is authorized to issue is ________.

2. The Preferred Stock may be divided into such number of series as the Board of Directors may determine.  The Board of Directors is authorized to determine and alter the rights, preferences, privileges and restrictions granted to and imposed upon any wholly unissued series of Preferred Stock, and to fix the number of shares of any series of Preferred Stock and the designation of any such series of Preferred Stock.  The Board of Directors, within the limits and restrictions stated in any resolution or resolutions of the Board of Directors originally fixing the number of shares constituting any series, may increase or decrease (but not below the number of shares of such series then outstanding) the number of shares of any series subsequent to the issue of shares of that series.  The first series of Preferred Stock shall be designated as Series A Preferred Stock (the “Series A Preferred Stock”), which shall consist of ____________________ shares, and shall have the rights, preferences, privileges and restrictions hereinafter provided.  [Upon the filing of this __________ Amended and Restated Articles of Incorporation, each outstanding share of Common Stock shall be split and converted into ____ shares of Common Stock.]

3. The Corporation shall from time to time in accordance with the laws of the State of Delaware increase the authorized amount of its Common Stock if at any time the number of shares of Common Stock remaining unissued and available for issuance shall not be sufficient to permit conversion of the Preferred Stock in accordance with the applicable conversion provisions set forth herein.

ARTICLE II seq level1 \h \r0 



The rights, preferences, privileges and restrictions granted to or imposed upon the respective classes of the Corporation’s shares of capital stock or the holders thereof are as follows:

1. Dividend Rights

(a) The holders of the then outstanding Series A Preferred Stock shall be entitled to receive, out of any funds legally available therefor, when and as declared by the Board of Directors, cumulative dividends at an annual rate of __________ percent (__%) of the original Series A Preferred Stock purchase price of ______ dollar ($________) (the “Original Series A Issue Price”) on each then outstanding share of Series A Preferred Stock, payable in preference and priority to any payment of any dividend on any shares of Common Stock of the Corporation, when and as declared by the Board of Directors (the “Cumulative Dividends”).  If declared by the Board, such Cumulative Dividends on the Series A Preferred Stock shall be payable annually on each ________ __, commencing on ___________, 199_.  [The right to such dividends on the Series A Preferred Stock shall not be cumulative, and no rights shall accrue to the holders of Series A Preferred Stock by reason of the fact that dividends on such shares are not declared or paid in any prior year] [or] [The right to such dividends on the Series A Preferred Stock shall be cumulative, and shall be declared and paid upon the occurrence of any of the following events:  (1) on redemption of the Series A Preferred Stock; (2) on any event described in Article V.2 hereof; (3) on the public offering and close of the sale of any of the Corporation’s securities in a public offering which results in the automatic conversion of the Series A Preferred Stock pursuant to Article V.5.1(b) hereof; or (4) when and as declared by the Board.]  Cumulative Dividends, if paid, or if declared and set apart for payment, must be paid on, or declared and set apart for payment on, all then outstanding shares of Series A Preferred Stock.  After such Cumulative Dividends on the Series A Preferred Stock shall have been declared and paid or set apart for any one year, if the Board shall elect to declare additional dividends out of funds legally available therefor in excess of the Cumulative Dividends on the Series A Preferred Stock for the year in question, such additional dividends shall be declared in equal amounts per share on all then outstanding shares of the Series A Preferred Stock and the Common Stock; provided, however, that notwithstanding the foregoing, no dividends shall be paid or declared by the Corporation on the Common Stock without the prior written consent of the holders of at least a majority of the then outstanding Series A Preferred Stock to the payment of any such dividends.

(b) Subject to the rights of holders of all classes of stock at the time outstanding having prior rights as to dividends, the holders of the Common Stock shall be entitled to receive, when and as declared by the Board of Directors, out of any assets of the Corporation legally available therefor, such dividends as may be declared from time to time by the Board of Directors.  No dividend shall be paid with respect to the Common Stock during any year until the Cumulative Dividends owed on the Series A Preferred Stock shall have been paid or declared and set apart during that year.

(c) Dividends shall be paid by forwarding a check, postage prepaid, to the address of each holder (or, in the case of joint holders, to the address of any such holder) of the Series A Preferred Stock and/or the Common Stock, as applicable, as shown on the books of the Corporation, or to such other address as such holder specifies for such purpose by written notice to the Corporation.  

2. seq level2 \h \r0 

seq level3 \h \r0 Liquidation Rights
In the event of any liquidation, dissolution or winding up of the Corporation, whether voluntary or involuntary, the holders of each share of Series A Preferred Stock then outstanding shall be entitled to receive, out of the assets of the Corporation available for distribution to its stockholders, before any amount shall be paid to holders of Common Stock, the Original Series A Issue Price for each share of Series A Preferred Stock (appropriately adjusted for any stock splits, stock dividends, combinations and similar events), plus their Cumulative Dividends (the “Liquidation Preference”).  If, upon the occurrence of the liquidation, dissolution or winding up of the Corporation, the assets and surplus funds distributed among the holders of Series A Preferred Stock shall be insufficient to permit the payment to such holders of their Liquidation Preference, then the entire assets and surplus funds of the Corporation legally available for distribution shall be distributed ratably among the holders of Series A Preferred Stock.  If, upon the occurrence of the liquidation, dissolution or winding up of the Corporation, after the payment to the holders of Series A Preferred Stock of their Liquidation Preference, assets or surplus funds remain in the Corporation, the holders of Series A Preferred Stock and the Common Stock shall be entitled to share in all such remaining assets and surplus funds in the same manner as if all shares of Series A Preferred Stock had been converted into Common Stock at the then effective Conversion Price (as defined in Section 5 below) immediately prior to the liquidation, dissolution or winding up of the Corporation.*/
At the election of the holders of a majority of the outstanding shares of the Series A Preferred Stock, for purposes of this Section 2, a liquidation, dissolution or winding up of the Corporation shall be deemed to be occasioned by, and to include, the Corporation’s sale, conveyance or disposition of all or substantially all of its assets or the effectuation by the Corporation (or third party acquirors) of a transaction or series of related transactions in which more than 50% of the voting power of the Corporation is disposed of, excluding transfers by the holders of the Series A Preferred Stock not in connection with a sale or merger of the Corporation (for purposes of this Section 2, any transaction described above shall be referred to as a “Merger or Sale of the Corporation”).  Not later than 20 days before any Merger or Sale of the Corporation, the Corporation shall deliver a notice to each holder of Series A Preferred Stock setting forth the principal terms of the Merger or Sale of the Corporation.  Such notice shall be deemed delivered upon personal delivery or seven days after deposit, by registered or certified mail, addressed to a holder at its address as shown on the stock records of the Corporation.  Such notice shall include a description of the amounts that would be paid to holders of Series A Preferred Stock under this Section 2 and of the consideration that such holders would receive if they exercised their rights under Section 5 to have shares of Series A Preferred Stock treated as if they had been converted into Common Stock.  No later than 10 days after delivery of such notice, each holder of Series A Preferred Stock may deliver an election to the Corporation notifying the Corporation that the holder desires that such holder’s shares of Series A Preferred Stock be treated, pursuant to Section 5, as if they had been converted into shares of Common Stock and, if no such notice is delivered, such holder shall receive such amounts as are provided for under this Section 2.

3. Redemption

(a) At any time after ___________, 20__, upon receipt by the Corporation from the holders of at least a majority of the then outstanding shares of the Series A Preferred Stock (“Requesting Holders”) of their request that the Corporation redeem all of the then outstanding shares of such Series A Preferred Stock, the Corporation shall redeem all of the then outstanding shares of Series A Preferred Stock by paying in cash a sum equal to [the greater of (1)] the Original Series A Issue Price per share (as appropriately adjusted for stock splits, stock dividends, combinations, and similar events) plus the Cumulative Dividends thereon to and including the date fixed for redemption [or (2) the then fair market value per share of the Series A Preferred Stock as determined in good faith by the Board of Directors based on the value of the Corporation as a whole without discount for illiquidity, minority share position, or the fact the Corporation is privately held, plus the Cumulative Dividends thereon to and including the date fixed for redemption] (the “Redemption Price”).  The Redemption Date (as hereinafter defined) for any redemption effected pursuant to this Section 3(a) shall be as soon as possible, but no more than 90 days after the date on which the Corporation receives notice hereunder of a requested redemption from the Requesting Holders.  In the event the Corporation is unable to redeem all of the stock of the Requesting Holders, the Corporation and Common Stock stockholders shall cooperate (and vote their shares) with the holders of the Series A Preferred Stock to effectuate a sale or merger or sale of assets of the Corporation on terms acceptable to the holders of the Series A Preferred Stock to provide for payment of the funds for redemption.

(b)  LISTNUM  \l4 
At least 30 days, but no more than 60, days prior to the date fixed for any redemption of Series A Preferred Stock (the “Redemption Date”), written notice shall be mailed, first class postage prepaid, to each holder of record (at the close of business on the business day next preceding the day on which notice is given) of the Series A Preferred Stock, at the address last shown on the records of the Corporation for such holder or given by the holder to the Corporation for the purpose of such notice, notifying such holder of the redemption to be effected, the Redemption Date, the Redemption Price, the place at which payment may be obtained and the date on which such holder’s conversion rights under Section 5 hereof as to such shares terminate (which date of termination shall not be prior to the specified Redemption Date) and calling upon such holder to surrender to the Corporation, in the manner and at the place designated, his certificate or certificates representing the shares to be redeemed (the “Redemption Notice”).  Except as otherwise provided in subsection 3(b)(ii), on or after the Redemption Date, each holder of Series A Preferred Stock to be redeemed shall surrender to the Corporation the certificate or certificates representing such shares, in the manner and at the place designated in the Redemption Notice, and thereupon the Redemption Price of such shares shall be payable to the order of the person whose name appears on such certificate or certificates as the owner thereof and each surrendered certificate shall be cancelled.  

(i) From and after the Redemption Date, unless there shall have been a default in payment of the Redemption Price, all rights of the holders of Series A Preferred Stock (except the right to receive the Redemption Price, without interest upon surrender of their certificate or certificates) shall cease with respect to such shares, and such shares shall not thereafter be transferred on the books of the Corporation or be deemed to be outstanding for any purpose whatsoever.  Subject to the rights of the holders of Series A Preferred Stock set forth in Section 3(a) hereof, if the funds of the Corporation legally available for redemption of shares of Series A Preferred Stock on the Redemption Date are insufficient to redeem the total number of shares of Series A Preferred Stock to be redeemed on such date, those funds which are legally available will be used to redeem the maximum possible number of such shares ratably among the holders of such shares to be redeemed.  The shares of Series A Preferred Stock not redeemed shall remain outstanding and entitled to all the rights and preferences provided herein.  At any time thereafter when additional funds of the Corporation are legally available for the redemption of shares of Series A Preferred Stock, such funds will immediately be used to redeem the balance of the shares which it has not redeemed due to legal restrictions; any such redemption shall be subject to the same notice and procedural requirements and terms as an ordinary redemption effected pursuant to Section 3(a) hereof.

(ii) Three days prior to the Redemption Date, the Corporation shall deposit the Redemption Price of all outstanding shares of Series A Preferred Stock not yet converted, with a bank or trust company having aggregate capital and surplus in excess of $50,000,000 as a trust fund for the benefit of the respective holders of the shares designated for redemption.  Simultaneously, the Corporation shall deposit irrevocable instruction and authority to such bank or trust company to pay, on and after the Redemption Date, the Redemption Price of the Series A Preferred Stock to the holders thereupon upon surrender of their certificates.  Any monies deposited by the Corporation pursuant to this subsection 3(b)(iii) for the redemption of shares which are thereafter converted into shares of Common Stock pursuant to Section 5 hereof no later than the close of business on the Redemption Date shall be returned to the Corporation forthwith upon such conversion.  The balance of any monies deposited by the Corporation pursuant to this subsection 3(b)(iii) remaining unclaimed at the expiration of two years following the Redemption Date shall thereafter be returned to the Corporation, provided that the stockholder to which such monies would be payable hereunder shall be entitled, upon proof of its ownership of the Series A Preferred Stock and payment of any bond requested by the Corporation, to receive such monies but without interest from the Redemption Date.

(c) seq level4 \h \r0 The Common Stock shall not be redeemable.

4. seq level2 \h \r0 

seq level3 \h \r0 Voting Rights

4.1
Vote Other than for Directors.  Except as otherwise required by law, the holders of Series A Preferred Stock and the holders of Common Stock shall be entitled to notice of any stockholders’ meeting and to vote upon any matter submitted to the stockholders for a vote (whether by meeting or written consent), other than the election of directors, as follows:  (a) the holders of Series A Preferred Stock shall each have one vote for each full share of Common Stock into which their shares of Series A Preferred Stock are convertible on the record date for the vote (or if no such record date is specified, at the date such vote is taken) and (b) the holders of Common Stock shall have one vote per share of Common Stock.


4.2
Voting for Directors.

(a) The holders of Series A Preferred Stock shall, voting as a class, have the right to elect _______ (__) directors of the Corporation.  The holders of the Common Stock shall, voting as a class, have the right to elect ______ (__) directors of the Corporation.  

(b) In the case of any vacancy on the Board of Directors occurring among the directors elected by a specified group of stockholders and not caused by removal, the remaining director or directors so elected by such specified group may elect a successor to hold the office for the unexpired term of such director.  Any director who shall have been elected by a specified group of stockholders may be removed during the aforesaid term of office, either for or without cause, by, and only by, the affirmative vote of the holders of a majority of the shares of such specified group, given at a special meeting of such stockholders duly called or by an action by written consent for that purpose, and any such vacancy thereby created may be filled only by the vote of the holders of a majority of the shares of such specified group represented at such meeting or in such consent.

5. seq level2 \h \r0 

seq level3 \h \r0 Conversion.  The holders of the Series A Preferred Stock shall have conversion rights as follows (the “Conversion Rights”):


5.1
Right to Convert.

(a) Subject to Section 5.3, each share of Series A Preferred Stock shall be convertible, at the option of the holder thereof, at any time after the date of issuance of such share and on or prior to any Redemption Date, if any, at the office of the Corporation or any transfer agent for the Series A Preferred Stock, into such number of fully paid and nonassessable shares of Common Stock as is determined by dividing the Original Series A Issue Price ($____) by the Conversion Price at the time in effect for such share.  The price at which shares of Common Stock shall be deliverable upon conversion (the “Conversion Price”) shall initially be at the Original Series A Issue Price; provided, however, that the Conversion Price for the Series A Preferred Stock shall be subject to adjustment as hereinafter provided.

(b) Each share of Series A Preferred Stock shall automatically be converted into shares of Common Stock at the then effective Conversion Price immediately upon (i) the consummation of the Corporation’s sale of its Common Stock in a bona fide, firm commitment underwriting pursuant to a registration statement on Form S-1 under the Securities Act of 1933, as amended, the public offering price of which is not less than __________ times the Original Series A Issue Price per share (adjusted to reflect stock dividends, stock splits, combinations, and similar events) and $               net proceeds to the Company of at least [$15,000,000] (net of any underwriting discounts or commissions) or (ii) the conversion of at least __________ shares (as adjusted for stock splits, stock dividends, combinations, and similar events) of the Series A Preferred Stock into Common Stock pursuant to Section 5.1(a).


5.2
seq level3 \h \r0 Mechanics of Conversion.  Before any holder of Series A Preferred Stock shall be entitled to convert the same into shares of Common Stock, he shall surrender the certificate or certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for the Series A Preferred Stock, and shall give written notice by mail, postage prepaid, to the Corporation at its principal corporate office, of the election to convert the same and shall state therein the name or names in which the certificate or certificates for shares of Common Stock are to be issued.  The Corporation shall, as soon as practicable thereafter, issue and deliver at such office to such holder of Series A Preferred Stock, or to the nominee or nominees of such holder, a certificate or certificates for the number of shares of Common Stock to which such holder shall be entitled as aforesaid.  Such conversion shall be deemed to have been made immediately prior to the close of business on the date of such surrender of the shares of Series A Preferred Stock to be converted, and the person or persons entitled to receive the shares of Common Stock issuable upon such conversion shall be treated for all purposes as the record holder or holders of such shares of Common Stock as of such date.  If the conversion is in connection with an underwritten offer of securities registered pursuant to the Securities Act of 1933, as amended, the conversion may, at the option of any holder tendering Series A Preferred Stock for conversion, be conditioned upon the closing with the underwriter of the sale of securities pursuant to such offering, in which event the person(s) entitled to receive the Common Stock issuable upon such conversion of the Series A Preferred Stock shall not be deemed to have converted such Series A Preferred Stock until immediately prior to the closing of such sale of securities.


5.2
Conversion Price Adjustments of Preferred Stock.  The Conversion Price of the Series A Preferred Stock shall be subject to adjustment from time to time as follows to mitigate dilution effects on the Series A Preferred Stock:


(a)
(i)
If the Corporation shall issue any Additional Stock (as defined below) without consideration or for a consideration per share less than the Conversion Price for the Series A Preferred Stock in effect immediately prior to the issuance of such Additional Stock, the Conversion Price for the Series A Preferred Stock in effect immediately prior to each such issuance shall forthwith (except as otherwise provided in this clause (a)) be adjusted to a price equal to the quotient obtained by dividing the total computed under clause (x) below by the total computed under clause (y) below as follows:





(x)
an amount equal to the sum of (1) the aggregate purchase price of the shares of the Series A Preferred Stock sold pursuant to the agreement pursuant to which shares of Series A Preferred Stock are first issued (the “Stock Purchase Agreement”), plus (2) the aggregate consideration, if any, received by the Corporation for all Additional Stock issued on or after the date of the Stock Purchase Agreement (the “Purchase Date”) other than shares of Common Stock issued or issuable with respect to the Series A Preferred Stock issued pursuant to the Stock Purchase Agreement;





(y)
an amount equal to the sum of (1) the aggregate purchase price of the shares of Series A Preferred Stock sold pursuant to the Stock Purchase Agreement divided by the Conversion Price for such shares in effect at the Purchase Date and prior to such adjustment (or such higher or lower Conversion Price as results from the application of subsections 5.3(c) and (d) and assuming that this Certificate is in effect as of the Purchase Date) plus (2) the number of shares of Additional Stock issued since the Purchase Date (increased or decreased to the extent that the number of such shares of Additional Stock shall have been increased or decreased as the result of the application of subsections 5.3(c) and (d)).



(ii)
No adjustment of the Conversion Price for the Series A Preferred Stock shall be made in an amount less than one cent per share, provided that any adjustments which are not required to be made by reason of this sentence shall be carried forward and shall be either taken into account in any subsequent adjustment made prior to 3 years from the date of the event giving rise to the adjustment being carried forward, or shall be made at the end of 3 years from the date of the event giving rise to the adjustment being carried forward.



(iii)
In the case of the issuance of Common Stock for cash, the consideration shall be deemed to be the amount of cash paid therefor before deducting any discounts, commissions or other expenses allowed, paid or incurred by the Corporation for any underwriting or otherwise in connection with the issuance and sale thereof.



(iv)
In the case of the issuance of the Common Stock for a consideration in whole or in part other than cash, the consideration other than cash shall be deemed to be the fair value thereof.



(v)
In the case of the issuance (whether before, on or after the applicable Purchase Date) of options to purchase or rights to subscribe for Common Stock, securities by their terms convertible into or exchangeable for Common Stock or options to purchase or rights to subscribe for such convertible or exchangeable securities, the following provisions shall apply for all purposes of this subsection 5.3(a) and subsection 5.3(b):

(1) The aggregate maximum number of shares of Common Stock deliverable upon exercise of such options to purchase or rights to subscribe for Common Stock shall be deemed to have been issued at the time such options or rights were issued and for a consideration equal to the consideration (determined in the manner provided in subsections 5.3(a)(iii) and (a)(iv)), if any, received by the Corporation upon the issuance of such options or rights plus the minimum exercise price provided in such options or rights for the Common Stock covered thereby.

(2) The aggregate maximum number of shares of Common Stock deliverable upon conversion of or in exchange for any such convertible or exchangeable securities or upon the exercise of options to purchase or rights to subscribe for such convertible or exchangeable securities and subsequent conversion or exchange thereof shall be deemed to have been issued at the time such securities were issued or such options or rights were issued and for a consideration equal to the consideration, if any, received by the Corporation for any such securities and related options or rights (excluding any cash received on account of accrued interest or accrued dividends), plus the minimum additional consideration, if any, to be received by the Corporation upon the conversion or exchange of such securities or the exercise of any related options or rights (the consideration in each case to be determined in the manner provided in subsections 5.3(a) (iii) and (a)(iv)).

(3) In the event of any change in the number of shares of Common Stock deliverable or in the consideration payable to the Corporation upon exercise of such options or rights or upon conversion of or in exchange for such convertible or exchangeable securities, including, but not limited to, a change resulting from the antidilution provisions thereof, the Conversion Price of the Series A Preferred Stock, to the extent in any way adversely affected by or computed using such options, rights or securities, shall be recomputed to reflect such change, but no further adjustment shall be made for the actual issuance of Common Stock or any payment of such consideration upon the exercise of any such options or rights or the conversion or exchange of such securities.

(4) The number of shares of Common Stock deemed issued and the consideration deemed paid therefor pursuant to subsections 5.3(a)(v)(1) and (2) shall be appropriately adjusted to reflect any change described in subsection 5.3(a)(v)(3).

(5) [In the event of the termination or expiration of options to purchase or rights to subscribe for Common Stock or of any right to convert or exchange convertible or exchangeable securities, the Conversion Price, upon such termination, shall be changed to the Conversion Price that would have been in effect at the time of such expiration or termination had such option or rights never been issued.]**/


(b)
“Additional Stock” shall mean any shares of Common Stock or Preferred Stock issued (or deemed to have been issued pursuant to subsection 5.3(a)(v)) by the Corporation after the Purchase Date, other than (i) Common Stock issued pursuant to a transaction described in subsection 5.3(c) hereof or (ii) up to __________ shares of Common Stock and options therefor of the Corporation, issued to directors, officers, employees or consultants of the Corporation pursuant to a stock option, stock purchase, or other equity incentive plan or agreement approved by the Board of Directors of the Corporation (an “Employee Stock Plan”).



(c)
In the event the Corporation should at any time or from time to time after the Purchase Date fix a record date for the effectuation of a split or subdivision of the outstanding shares of Common Stock or the determination of holders of Common Stock entitled to receive a dividend or other distribution payable in additional shares of Common Stock or other securities or rights convertible into, or entitling the holder thereof to receive directly or indirectly, additional shares of Common Stock (hereinafter referred to as “Common Stock Equivalents”) without payment of any consideration by such holder for the additional shares of Common Stock or the Common Stock Equivalents (including the additional shares of Common Stock issuable upon conversion or exercise thereof), then, as of such record date (or the date of such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of the Series A Preferred Stock shall be appropriately decreased so that the number of shares of Common Stock issuable on conversion of each share of such series shall be increased in proportion to such increase of the aggregate of shares of Common Stock outstanding and those issuable with respect to such Common Stock Equivalents with the number of shares issuable with respect to Common Stock Equivalents determined from time to time in the manner provided for deemed issuances in subsection 5.3(a)(v).



(d)
If the number of shares of Common Stock outstanding at any time after the Purchase Date is decreased by a combination of the outstanding shares of Common Stock, then, following the record date of such combination, the Conversion Price for the Series A Preferred Stock shall be appropriately increased so that the number of shares of Common Stock issuable on conversion of each share of such series shall be decreased in proportion to such decrease in outstanding shares.

seq level3 \h \r0 
5.4
Other Distributions.  In the event the Corporation shall declare a distribution payable in securities of other persons, evidences of indebtedness issued by the Corporation or other persons, assets (excluding cash dividends) or options or rights not referred to in subsection 5.3(c), then, in each such case for the purpose of this subsection 5.4, the holders of the Series A Preferred Stock shall be entitled to a proportionate share of any such distribution as though they were the holders of the number of shares of Common Stock of the Corporation into which their shares of Series A Preferred Stock are convertible as of the record date fixed for the determination of the holders of Common Stock of the Corporation entitled to receive such distribution.


5.5
Recapitalizations.  If at any time or from time to time there shall be a recapitalization of the Common Stock (other than a subdivision, combination or merger or sale of assets transaction provided for elsewhere in this Section 5) provision shall be made so that the holders of the Series A Preferred Stock shall thereafter be entitled to receive upon conversion of the Series A Preferred Stock the number of shares of stock or other securities or property of the Corporation or otherwise, to which a holder of Common Stock deliverable upon conversion would have been entitled on such recapitalization.  In any such case, appropriate adjustment shall be made in the application of the provisions of this Section 5 with respect to the rights of the holders of the Series A Preferred Stock after the recapitalization to the end that the provisions of this Section 5 (including adjustment of the Conversion Price then in effect and the number of shares purchasable upon conversion of the Series A Preferred Stock) shall be as nearly applicable after that event as may be practicable.


5.6
No Impairment.  The Corporation will not, by amendment of its Certificate of Incorporation or through any reorganization, recapitalization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid or seek to avoid the observance or performance of any of the terms to be observed or performed hereunder by the Corporation or take any action that would adversely affect the holders of the Series A Preferred Stock, and will at all times in good faith assist in the carrying out of all of the provisions of this Certificate of Incorporation and in the taking of all such action as may be necessary or appropriate in order to protect the Conversion Rights and other rights of the holders of the Series A Preferred Stock against impairment.


5.7
No Fractional Shares and Certificates as to Adjustment.


(a)
No fractional shares shall be issued upon conversion of the Series A Preferred Stock, and the number of shares of Common Stock to be issued shall be rounded to the nearest whole share.  Whether or not fractional shares are issuable upon such conversion shall be determined on the basis of the total number of shares of Series A Preferred Stock the holder is at the time converting into Common Stock and the number of shares of Common Stock issuable upon such aggregate conversion.


(b)
Upon the occurrence of each adjustment or readjustment of the Conversion Price of Series A Preferred Stock pursuant to this Section 5, the Corporation, at its expense, shall promptly compute such adjustment or readjustment in accordance with the terms hereof and prepare and furnish to each holder of Series A Preferred Stock a certificate setting forth such adjustment or readjustment and showing in detail the facts upon which such adjustment or readjustment is based.  The Corporation shall, upon the written request at any time of any holder of Series A Preferred Stock, furnish or cause to be furnished to such holder a like certificate setting forth (i) such adjustment and readjustment, (ii) the Conversion Price at the time in effect, and (iii) the number of shares of Common Stock and the amount, if any, of other property which at the time would be received upon the conversion of a share of Series A Preferred Stock.


5.8
seq level3 \h \r0 Notices of Record Date.  In the event of any taking by the Corporation of a record of the holders of any class of securities for the purpose of determining the holders thereof who are entitled to receive any dividend (other than a cash dividend) or other distribution, any right to subscribe for, purchase or otherwise acquire any shares of stock of any class or other securities or property, or to receive any other right, the Corporation shall mail to each holder of Series A Preferred Stock, at least 20 days prior to the date specified therein, a notice specifying the date on which any such record is to be taken for the purpose of such dividend, distribution or right, and the amount and character of such dividend, distribution or right.


5.9
Reservation of Stock Issuable Upon Conversion.  The Corporation shall at all times reserve and keep available out of its authorized but unissued shares of Common Stock solely for the purpose of effecting the conversion of the shares of the Series A Preferred Stock such number of its shares of Common Stock as shall from time to time be sufficient to effect the conversion of all outstanding shares of the Series A Preferred Stock; and if at any time the number of authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion of all then outstanding shares of the Series A Preferred Stock, in addition to such other remedies as shall be available to the holder of such Preferred Stock, the Corporation will take such corporate action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued shares of Common Stock to such number of shares as shall be sufficient for such purposes, without the necessity of any stockholder vote or approval.


5.10
Notices.  Any notice required by the provisions of this Section 5 to be given to the holders of shares of Series A Preferred Stock shall be deemed given if deposited in the United States mail, postage prepaid, and addressed to each holder of record at his address appearing on the books of the Corporation.

6. seq level2 \h \r0 Covenants.  In addition to any other rights provided by law, so long as any Series A Preferred Stock shall be outstanding, the Corporation shall not, without first obtaining the affirmative vote or written consent of the holders of not less than a majority of the outstanding shares of Series A Preferred Stock, voting as a class separate from the Common Stock:

(a) Amend or repeal any provision of, or add any provision to, the Corporation’s Certificate of Incorporation or Bylaws, or take action, which adversely affects any of the rights of the holders of the Series A Preferred Stock or which changes the number of authorized directors of the Corporation;

(b) Authorize or issue, or obligate itself to issue, shares of any class or series of stock that is senior to or pari passu with the Series A Preferred Stock with respect to dividends, redemption, liquidation preference, voting or other rights of the Series A Preferred Stock, or authorize or issue, or obligate itself to issue, shares of stock of any class or series or any bonds, debentures, notes or other obligations convertible into or exchangeable for, or having option rights to purchase, any shares of stock of the Corporation;

(c) Reclassify any class or series of any securities of the Corporation into shares that have rights that are senior to or pari passu with the Series A Preferred Stock with respect to dividends, redemption, liquidation preference, voting or other rights of the Series A Preferred Stock;

(d) Apply any of its assets to the redemption, retirement, purchase or acquisition, directly or indirectly, through affiliates or otherwise, of any shares of any class or series of Preferred Stock or Common Stock, except (i) by redemption in accordance with Section 4 hereof but in no event not prior to the scheduled date of redemption of the Series A Preferred Stock; (ii) by conversion in accordance with Section 5 hereof; or (iii) by repurchase from former employees, advisors, officers, directors or consultants of the Corporation if the Board of Directors unanimously approves such repurchase;

(e) Agree to (i) a merger, consolidation or other business combination or recapitalization of the Corporation with or into another entity, (ii) any sale, lease, exchange or other disposition of all or substantially all of the Corporation’s assets, or (iii) any dissolution of the Corporation; unless, in each case, the holders of the then outstanding Series A Preferred Stock receive cash consideration for such Series A Preferred Stock equal to not less than five times the Original Series A Issue Price per share (adjusted to reflect stock dividends, stock splits, combinations, and similar events) and each other stockholder is being cashed out in connection with such transaction;

(f) Pay or declare any dividend on any Common Stock; or

(g) Do or allow any act or thing which would result in the taxation of the holders of shares of the Series A Preferred Stock in their capacity as stockholders.

The Corporation is to have perpetual existence.

To the fullest extent permitted by the General Corporation Law of the State of Delaware, a director of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director.  Any repeal or modification of this paragraph by the stockholders of the Corporation shall be prospective only, and shall not adversely affect any limitation on the personal liability of a director of the Corporation with respect to any act or omission occurring prior to the time of such repeal or modification.

7. Subject to this Certificate of Incorporation, the management of the business and the conduct of the affairs of the Corporation shall be vested in its Board of Directors.

8. Meetings of stockholders may be held within or without the State of Delaware as the Bylaws may provide.  The books of the Corporation may be kept, subject to any provision contained in the statutes, outside the State of Delaware at such place or places as may be designated from time to time by the Board of Directors or in the Bylaws of the Corporation.  The directors of the Corporation need not be elected by written ballot unless the Bylaws so provide.

*  *  *

FOURTH:  This Amended and Restated Certificate of Incorporation has been duly approved by the Board of Directors.

FIFTH:  This Amended and Restated Certificate of Incorporation has been duly adopted by the stockholders of the Corporation in accordance with the provisions of Sections _____ of the _______ Law of the State of ___________.

IN WITNESS WHEREOF, the Corporation has caused this Amended and Restated Certificate to be signed by its President and Secretary on ____________________, 200_.







[Name]


President







[Name


Secretary


EXHIBIT C


RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT
THIS RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT is made this     day of                         , 200 , by and among                       , a __________ corporation (the “Company”), the Investors listed on the signature pages A hereto (collectively, the “Investors” and each individually, an “Investor”) and the individuals identified on the signatures pages hereto as Key Shareholders who shall have executed a counterpart signature page hereto (collectively, the “Key Shareholders” and each individually, a “Key Shareholder”) and their respective spouses, if any.


RECITALS:


A.
The Investors are purchasing shares of the Company’s Series A Preferred Stock (the “Series A Stock”), pursuant to that certain Series A Preferred Stock Purchase Agreement dated as of the date hereof (the “Series A Stock Purchase Agreement”).


B.
The execution of this Agreement by the parties hereto is a condition to the obligation of the Investors to purchase Series A Stock under the Series A Stock Purchase Agreement.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein the parties hereto agree as follows:

1. Right of First Refusal on Key Shareholder Stock.

(a) If at any time a Key Shareholder reaches agreement with any third party to sell or otherwise assign for consideration shares of the Company’s common stock (“Common Stock”), or other securities of the Company convertible into or exchangeable for Common Stock (hereinafter, the “Common Equity Securities”) to such third party, the Key Shareholder shall notify the Company and the Investors in writing (the “Sale Notice”) prior to any such sale, of the terms of the proposed sale, assignment or transfer, and shall grant the Company, first, and then the Investors, second, the right to purchase all such securities on such terms as hereinafter set forth (the securities so offered being referred to herein as the “Offered Securities”).

(b) The Company shall have ten (10) days after the delivery of the Sale Notice to notify the Key Shareholder in writing (the “Company Notice”) that it elects to purchase all (not part) of the Offered Securities. If the Company does not elect to purchase all of the Offered Securities, each of the Investors shall have ten (10) days after delivery of the Company Notice, or, if no Company Notice is delivered, twenty (20) days after the delivery of the Sale Notice, to notify the Key Shareholder in writing that one or more of the Investors elect to purchase all (not part) of the Offered Securities. If the Company or one or more of the Investors so elect to purchase all of the Offered Securities, such party or parties shall be obligated to purchase such securities on the terms and conditions set forth in the Sale Notice. If one or more of the Investors so elect to purchase all of the Offered Securities, such purchase shall be made pro rata by the participating Investors based on the relative amounts of Series A Stock owned by said Investors. The parties purchasing the Offered Securities hereunder shall close such purchase within forty-five (45) days of the delivery of the Sale Notice (the “Expiration Date”).

(c) If the Company and the Investors do not elect to purchase all of the Offered Securities, or, if after electing to purchase such Offered Securities, the Company and then the Investors fail to do so prior to the Expiration Date, the Key Stockholder shall have up to ninety (90) days after the Expiration Date to complete the sale of such Offered Securities at a price and upon terms and conditions set forth in the Sale Notice.

(d) If the consideration contained in the Sale Notice includes any non-cash consideration, the Company or the Investors shall at their option have the right to substitute cash consideration based on their good faith estimate of the market value of the non-cash consideration.

2. seq level3 \h \r0 Right of Co-Sale.  If at any time a Key Shareholder enters into an agreement to sell shares of Common Stock to parties other than the Investors (including, without limitation, any agreement by the Company to purchase such shares pursuant to the exercise of the Company’s right of first refusal pursuant to Section 1 above or otherwise), and the Investors do not exercise their right of first refusal pursuant to Section 1 above, then any Investor (a “Selling Investor”) which notifies the Key Shareholder in writing within ten (10) days after receipt of the Sale Notice, shall have the opportunity to sell a pro rata portion of Common Stock which the Key Shareholder proposes to sell to such third party; whereupon the Key Shareholder shall assign so much of his interest in the agreement of sale as the Selling Investor shall be entitled to and shall request hereunder, and the Selling Investor shall execute a formal agreement to assume such part of the obligations of the Key Shareholder under such agreement as shall relate to the sale of the securities by the Selling Investor.  For the purposes of this Section 2, the “pro rata portion” which the Selling Investor shall be entitled to sell shall be an amount of Common Stock (assuming the conversion of the Series A Stock into Common Stock) equal to a fraction of the total amount of Common Stock (assuming the conversion of such Series A Stock into Common Stock) proposed to be sold, the numerator of which is the number of shares of Common Stock (assuming the conversion of such Series A Stock to Common Stock) owned by a Selling Investor and the denominator is the total number of shares of Common Stock (assuming the conversion of such Series A Stock to Common Stock) owned by all participating Selling Investors and the Key Shareholder.

3. Exceptions to Rights of First Refusal. Co-Sale and First Offer. Without regard and not subject to the provisions of Sections 1 or 2 hereof:

(a) A Key Shareholder may sell or otherwise assign with or without consideration Common Equity Securities to any or all of the ancestors, descendants, spouse or other relatives (by marriage or otherwise) of the Key Shareholder or to a custodian, trustee (including a trustee of a voting trust), executor, or other fiduciary for the account of the ancestors, descendants, or spouse or other relatives (by marriage or otherwise) of the Key Shareholder or his or her spouse, provided that each such transferee or assignee, prior to the completion of the sale, transfer, or assignment, shall have executed documents assuming the obligations of the Key Shareholder under this Agreement with respect to the transferred securities.

(b) The Company and any Key Shareholder may offer and sell or transfer Common Equity Securities in a public offering of the Company’s Common Stock registered under the Securities Act of 1933, as amended (the “Securities Act”), that results in net offering proceeds (after underwriting discounts and commissions) of at least Fifteen Million Dollars ($15,000,000) and a per share offering price of at least ____________________ Dollars ($___) (subject to proportional adjustments for stock splits, stock dividends, stock consolidations and the like) (a “Qualifying IPO”).  Sale of shares by a Key Shareholder in a Qualifying IPO will require consent by the Company and its underwriters.

4. seq level3 \h \r0 Certificates. The certificates representing any shares of the Common Equity Securities held by or for the benefit of the Key Shareholder and the Investors shall have endorsed thereon the following legend:

THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER AS SET FORTH RIGHT IN RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT BETWEEN THE CORPORATION, THE REGISTERED HOLDER, OR HIS OR HER PREDECESSOR IN INTEREST, AND CERTAIN SIMILARLY SITUATED HOLDERS, A COPY OF WHICH IS ON FILE AT THE PRINCIPAL OFFICE OF THIS CORPORATION.”

5. Restrictions on Transfer. The Company shall not transfer on its books any shares of the Common Equity Securities which shall have been sold or transferred in violation of any of the provisions set forth in this Agreement, or treat as owner of such shares, or accord the right to vote as such owner or pay dividends to, any transferee to whom any such shares shall have been so transferred.

6. Termination. This Agreement shall terminate and be of no further force and effect upon:

(a) the mutual consent in writing of the Company, a majority-in-interest of the Investors, and Key Shareholders holding a majority of the shares of Common Stock held by all Key Shareholders;

(b) the closing of a Qualifying IPO; or

(c) at such time as the Investors (and their permitted assigns under Section 7(c) hereof) hold less than five percent (5%) of the Series A Stock outstanding as the close of the Series A Stock Purchase Agreement.

7. seq level3 \h \r0 General Provisions.

(a) The parties agree to execute such further instruments and to take such further action as may reasonably be necessary to carry out the intent of this Agreement.

(b) Any notice required or permitted hereunder shall be given in writing and shall be sent by overnight courier or mailed by registered or certified mail, postage prepaid, return receipt requested, addressed (i) to the Company at ________________________________ ____________________________________________, or at such other address as the Company shall designate by written notice to the other parties hereto and (ii) if to an Investor or any Key Shareholder, at the address indicated for such party on the signature page hereto or on Exhibit A, or at such other address as such party may designate by ten (10) days’ advance written notice to the other parties given in the foregoing manner.

(c) Upon written notice to the Key Shareholders and the Company, the rights granted pursuant to this Agreement may be assigned by any Investor or its transferees upon a sale or transfer by such Investor or transferee (other than a sale thereof to the public) of at least one thousand (1,000) shares of Series A Stock and (as proportionately adjusted to take into account stock splits, stock dividends, stock consolidations and the like) or such lesser number of shares of Series A Stock as have a sale price to the transferee of at least Two Hundred Fifty Thousand Dollars ($250,000), provided that any such transferee shall agree to become subject to the obligations of the transferring Investor or transferee hereunder.

(d) This Agreement shall be governed by and construed in accordance with the laws of the State of ________ as such laws are applied to agreements between ________ residents entered into and to be performed entirely in ________. In the event that any part, section or clause of this Agreement shall be held by a court of proper jurisdiction to be indefinite, invalid or otherwise unenforceable, the entire Agreement shall not fail on account thereof, but the balance of the Agreement shall continue in full force and effect unless such construction would clearly be contrary to the intention of the parties or would result in an unconscionable injustice. The parties hereby irrevocably and unconditionally submit in any legal action or proceeding relating to this Agreement to the non-exclusive general jurisdiction of the courts of the State of ________ and the courts of the United States located in such State and, in any such action or proceeding, consent to jurisdiction in such courts and waive any objection to the venue in any such court.

(e) This Agreement constitute the entire agreement between the parties with respect to the subject matter hereof, and cancels and revokes any prior understanding or agreements concerning same. This Agreement may be modified or amended only in writing signed by the party against whom enforcement of the modification or amendment is sought.


[remainder of page intentionally blank]

IN WITNESS WHEREOF, the parties have executed this Right of First Refusal and Co-Sale Agreement as of the day and year first above written.

COMPANY:

By: 


Title: 


KEY SHAREHOLDER:




[name]




spouse

Address:







Fax:



INVESTOR SIGNATURE PAGE

(Individuals)




Signature




Printed Name

Address:






Fax:




(Corporations, Partnerships, Trusts)




Full Legal Name




Authorized Signatory




Title

Address:






Fax:



EXHIBIT D

INVESTORS RIGHTS AGREEMENT
This Agreement is made as of the ____ day of __________, 199_ by and among [Name of Company], a ____________________ corporation with a principal place of business at                           (the “Company”) and each of the stockholders of the Company listed in Exhibit A attached hereto (collectively the “Stockholders”).

Background
The Company currently has issued and outstanding __________ shares of its Common Stock, and __________ options to purchase Common Shares.

On the date of this Agreement, the Company is issuing and selling shares of its Series A Preferred Stock (“Series A Shares”) pursuant to the _____________ Series A Preferred Stock Purchase Agreement (the “Series A Stock Purchase Agreement”), and is issuing Series A Shares upon conversion of certain outstanding debt of the Company.

The purchasers of the Series A Shares have required this Agreement as a condition to the closing of their investment under the Series A Stock Purchase Agreement.

Certain defined terms are defined in Article IV.

AGREEMENT
ARTICLE I 

COVENANTS OF THE COMPANY

1.1 Affirmative Covenants of the Company.  The Company covenants and agrees that until the consummation of a Qualified Public Offering, it will perform and observe the following covenants and provisions, and will cause each Subsidiary, if and when such Subsidiary exists, to perform and observe such of the following covenants and provisions as are applicable to such Subsidiary:

(a) Financing.  Promptly, fully and in detail, inform the Board of Directors of any discussions, offers or contracts relating to possible financing of any material nature for the Company, whether initiated by the Company or any other Person.

(b) New Developments.  Cause all new technological developments, patentable or unpatentable inventions, discoveries or improvements by the Company’s or any Subsidiary’s employees or consultants to be documented in a reasonable manner and, where prudent and appropriate, to file and prosecute United States and foreign patent, copyright, trademark, mask work or other Intellectual Property Right applications relating to and protecting the Company’s inventions, discoveries or developments on behalf of the Company or any Subsidiary.

(c) Agreements of Officers and Employees.  Cause each employee of the Company or any Subsidiary now or hereafter employed and all consultants of the Company or any Subsidiary involved in the design, review, evaluation or development of products or Intellectual Property Rights to execute and deliver a Confidentiality and Invention Assignment Agreement in form and substance reasonably satisfactory to the Board of Directors of the Company, and the Company shall not amend or waive any of the provisions of any such Confidentiality and Invention Assignment Agreement in any material respect without the approval of the Board of Directors.

(d) Indemnification.  The Company shall at all times maintain provisions in its By-laws or Articles of Incorporation exculpating and indemnifying all Directors from and against liability to the maximum extent permitted under the laws of the state of its incorporation.

(e) Corporate Existence.  Maintain and cause each of its Subsidiaries to maintain their respective corporate existence, Intellectual Property Rights, other rights and franchises in full force and effect to the extent appropriate in accordance with good business practice.

(f) Properties, Business, Insurance.  Maintain and cause each of its Subsidiaries to maintain as to their respective properties and business, with financially sound and reputable insurers, insurance against such casualties and contingencies and of such types and in such amounts as is customary for companies of a similar size and financial condition similarly situated within the same industry.

(g) Expenses of Directors.  Promptly reimburse in full each Director of the Company for all of his reasonable out-of-pocket expenses incurred in attending each meeting of the Board of Directors of the Company or any committee thereof.

(h) Compliance with Laws.  Comply, and cause each subsidiary to comply, with all applicable laws, rules, regulations and orders, noncompliance with which could materially adversely affect its business, assets, Intellectual Property Rights, operations or condition, financial or otherwise.

(i) Keeping of Records and Books of Account.  Keep, and cause each Subsidiary to keep, adequate records and books of account, in which complete entries will be made in accordance with generally accepted accounting principles consistently applied, reflecting all financial transactions of the Company and such Subsidiary, and in which, for each fiscal year, all proper reserves for depreciation, depletion, obsolescence, amortization, taxes, bad debts and other purposes in connection with its business shall be made.

(j) Foreign Corrupt Practices Act Undertaking.  Neither the Company nor any subsidiary of the Company shall take any action which would cause the Company or any Subsidiary of the Company to be in violation of the Foreign Corrupt Practices Act.

(k) Controls.  The Company currently maintains and will maintain a system of internal accounting controls sufficient to provide reasonable assurances that (i) transactions are executed in accordance with management’s general or specific authorizations; (ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with generally accepted accounting principles and to maintain accountability for assets; (iii) access to assets is permitted only in accordance with management’s general or specific authorization; and (iv) the recorded accountability for assets is compared with existing assets at reasonable intervals and appropriate action is taken with respect to any differences.

1.2 Reporting Requirements.  Until the consummation of a Qualified Public Offering, the Company will furnish the following to each Investor, so long as such Investor continues to own at least 10% of the outstanding capital stock of the Company, and subject to the confidentiality provisions of Section 5.08, unless such Investor waives in writing its rights to receive such reports:

(a) Monthly and Quarterly Reports.  As soon as available and in any event within 30 days after the end of each calendar month, consolidated and consolidating balance sheets of the Company and its Subsidiaries as of the end of such month and consolidated and consolidating statements of income and a summary statement of monthly cash flow of the Company and its Subsidiaries for such month and for the period commencing at the end of the previous fiscal year and ending with the end of such month, setting forth in each case in comparative form the corresponding figures for the corresponding period of the preceding fiscal year, and including comparisons to the monthly budget or business plan and an analysis of the variances from the budget or plan, prepared in accordance with generally accepted accounting principles consistently applied (except for the exclusion of footnotes); and, as soon as available and in any event within 30 days after the end of the first three fiscal quarters of each fiscal year, financial statements containing the same information as required in the monthly financial statements set forth on a quarterly basis, prepared in accordance with generally accepted accounting principles consistently applied (except for the exclusion of footnotes).  All such monthly and quarterly financial statements may be unaudited.

(b) Annual Reports.  As soon as available and in any event within 120 days after the end of each fiscal year of the Company, an unaudited statement comparing actual operating results for such year to budgeted operations for such year and a copy of the annual audit report for such year for the Company and its Subsidiaries, including therein consolidated and consolidating balance sheets of the Company and its Subsidiaries as of the end of such fiscal year and consolidated and consolidating statements of income and of cash flow of the Company and its Subsidiaries for such fiscal year, setting forth in each case in comparative form the corresponding figures for the preceding fiscal year, all such consolidated statements to be duly certified by the chief financial officer of the Company and a firm of independent public accountants approved by the Board of Directors accompanied by a management control letter prepared by such independent public accounting firm.

(c) Budgets and Business Plan.  As soon as available and in any event at least 30 days before the beginning of each fiscal year of the Company, a business plan and prepared on a monthly basis, operating budget for the forthcoming fiscal year, and as soon as available any revisions thereto. 

(d) Reports and Other Information.  Promptly upon receipt, publication, commencement or occurrence provide to each Purchaser copies of all consulting reports, notices of all material actions, suits or proceedings, copies of all accountant’s reviews, and reports to management, and such other information as the Company shall make available to its Directors or Stockholders or as the Investors shall reasonably request.

1.3 Inspection Rights.  Until the consummation of a Qualified Public Offering, the Company will permit each Investor, so long as such Investor continues to own at least 10% of the outstanding capital stock of the Company, and such Investor’s employees, agents or representatives, to examine and make copies of and extracts from the records and books of account of, and visit and inspect the properties, assets, operations and business of the Company and any Subsidiary, and to discuss the affairs, finances and accounts of the Company and any Subsidiary with any of its officers, consultants, directors, employees, attorneys or independent accountants; provided, however, that any Investor, employee, agent or representative, as the case may be, agrees to hold all information confidential on the terms set forth in Section 5.08 hereof.  The Company shall permit the Investors, or any one of them, and their agents and representatives, to conduct an audit of the Company’s financial statements at the expense of such Investor(s) at any time on reasonable notice.

ARTICLE II 

REGISTRATION RIGHTS

2.1 Piggy-Back Registrations.  If at any time the Company shall determine to register for its own account or the account of others under the Securities Act (including without limitation pursuant to the Qualified Public Offering, the Initial Public Offering or a demand for registration of any stockholder of the Company) any of its equity securities, other than on Form S-8 or Form S-4 or their then equivalents (a “Piggy-Back Registration”), it shall send to each holder of Registrable Shares, written notice of such determination and, if within fifteen (15) days after receipt of such notice, such holder shall so request in writing, the Company shall use its best efforts to include in such registration statement all or any part of the Registrable Shares such holder requests to be registered, except that if, in connection with any offering involving an underwriting of Common Stock to be issued by the Company, the managing underwriter shall impose a limitation on the number of shares of Common Stock which may be included in the registration statement because, in its judgment, such limitation is necessary to effect an orderly public distribution, then the Company shall be obligated to include in such registration statement only such limited portion (or none, if so required by the managing underwriter) of the Registrable Shares with respect to which such holder has requested inclusion hereunder.  No right under this Section 2.01 shall be construed to limit any registration required under Section 2.02.

2.2 Demand Registration.  If on any occasion any Investor shall notify the Company in writing that it or they intend to offer or cause to be offered for public sale at least __% of the Registrable Shares (or any lesser percentage if the aggregate market value of the shares to be registered, is greater than $_________), the Company will so notify all Investors.  Upon written request of any Investor given within fifteen (15) days after the receipt by such Investor from the Company of such notification, the Company will use its best efforts to cause such of the Registrable Shares as may be requested by any Investor (including the Investor giving the initial notice of intent to offer) to be registered under the Securities Act as expeditiously as possible (a “Demand Registration”).  The Company shall not be required to effect more than [two] Demand Registrations.  If (i) in the good faith judgment of the Board of Directors of the Company, a Demand Registration would be materially detrimental to the Company and the Board of Directors of the Company concludes, as a result, that it is essential to defer the filing of such registration statement at such time, and (ii) the Company shall furnish to each Investor a certificate signed by the President of the Company stating that in the good faith judgment of the Board of Directors of the Company, it would be materially detrimental to the Company for such registration statement to be filed in the near future, then the Company shall have the right to defer such filing for the period during which such Demand Registration materially detrimental, provided that the Company may not defer the filing for a period of more than 180 days after receipt of the request for a Demand Registration, or more than once in any 12-month period.  If the Company determines to include shares to be sold by it in any registration requested pursuant to this Section 2.02, such registration shall be deemed to have been a “Piggy-Back” Registration under Section 2.01, and not a Demand Registration under this Section 2.02, if the Investors are unable to include in any such registration statement all of the Registrable Shares initially requested by them for inclusion in such registration statement.  The Investors may not exercise their rights under this Section 2.02 until the earlier to occur of (i) forty-eight (48) months following the date of this Agreement or (ii) six months after the effectiveness of any registration statement covering the Initial Public Offering.  The Investors may not exercise their right under this Section 2.02 within six months of the effective date of any registration statement (other than on Form S-8) covering capital stock of the Company.

2.3 Registrations on Form S-3.  In addition to the rights provided the holders of Registrable Shares in Sections 2.01 and 2.02 above, if the registration of Registrable Shares under the Securities Act can be effected on Form S-3 (or any equivalent successor form promulgated by the Commission), then the Company shall provide the holders of Registrable Shares with the following rights:

(a) For the Investors.  Upon the written request of one or more Investors, the Company will so notify each Investor, and then will, as expeditiously as possible, use its best efforts to effect qualification and registration under the Securities Act on Form S-3 of all or such portion of the Registrable Shares as the Investors shall specify; provided, however, the Company shall not be required to effect a registration pursuant to this Section 2.03(a) unless the market value of the Registrable Shares to be sold by the Investor in any such registration shall be at least $500,000 at the time of filing such registration statement, and further provided that the Company shall not be required to effect more than one registration during any 12 month period pursuant to this Section 2.03(a) and Section 2.03(b), or more than three registrations in the aggregate pursuant to this Section 2.03(a).

(b) For the Other Holders.  Upon the written request of one or more holders of Registrable Shares other than the Investors, the Company will so notify each holder of Registrable Share (including the Investors), and then will, as expeditiously as possible, use its best efforts to effect qualification and registration under the Securities Act on Form S-3 of all or such portion of the Registrable Shares as the holders shall specify; provided, however, the Company shall not be required to effect a registration pursuant to this Section 2.03(b) unless the market value of the Registrable Shares to be sold by such holders in any such registration shall be at least $500,000 at the time of filing such registration statement, and further provided that the Company shall not be required to effect more than one registration during any 12 month period pursuant to Section 2.03(a) and this Section 2.03(b), or more than two registrations in the aggregate pursuant to this Section 2.03(b).

(c) Conflicts.  In the event that, in a registration under this Section 2.03 which is effected through an underwriter, the underwriter imposes a limitation on the number of Registrable Shares which may be included in the registration statement in order to effect an orderly public distribution, then the Company shall exclude from such registration statement, first, all shares which are not Registrable Shares, and second, Registrable Shares which are requested to be included pursuant to Section 2.01.  [Review]

2.4 Effectiveness.  The Company will use its best efforts to maintain the effectiveness for up to ninety (90) days (or such shorter period of time as the underwriters need to complete the distribution of the registered offering, or one year in the case of a “shelf’ registration statement on Form S-3) of any registration statement pursuant to which any of the Registrable Shares are being offered, and from time to time will amend or supplement such registration statement and the prospectus contained therein to the extent necessary to comply with the Securities Act and any applicable state securities statute or regulation.  The Company will also provide each holder of Registrable Shares with as many copies of the prospectus contained in any such registration statement as it may reasonably request.

2.5 Indemnification of Holders of Registrable Shares.  In the event that the Company registers any of the Registrable Shares under the Securities Act, the Company will indemnify and hold harmless each holder and each underwriter of the Registrable Shares (including their officers, directors, affiliates and partners) so registered (including any broker or dealer through whom such shares may be sold) and each Person, if any, who controls such holder or any such underwriter within the meaning of Section 15 of the Securities Act from and against any and all losses, claims, damages, expenses or liabilities, joint or several, to which they or any of them become subject under the Securities Act, applicable state securities laws or under any other statute or at common law or otherwise, as incurred, and, except as hereinafter provided, will reimburse each such holder, each such underwriter and each such controlling Person, if any, for any legal or other expenses reasonably incurred by them or any of them in connection with investigating or defending any actions whether or not resulting in any liability, as incurred, insofar as such losses, claims, damages, expenses, liabilities or actions arise out of or are based upon any untrue statement or alleged untrue statement of a material fact contained in the registration statement, in any preliminary or amended preliminary prospectus or in the final prospectus (or the registration statement or prospectus as from time to time amended or supplemented by the Company) or arise out of or are based upon the omission or alleged omission to state therein a material fact required to be stated therein or necessary in order to make the statements therein not misleading, or any violation by the Company of any rule or regulation promulgated under the Securities Act or any state securities laws applicable to the Company and relating to action or inaction required of the Company in connection with such registration, unless (i) such untrue statement or alleged untrue statement or omission or alleged omission was made in such registration statement, preliminary or amended preliminary prospectus or final prospectus in reliance upon and in conformity with information furnished in writing to the Company in connection therewith by any such holder of Registrable Shares or its controlling person (in the case of indemnification of such holder or its controlling person), or any such underwriter or its controlling person (in the case of indemnification of such underwriter or its controlling person) expressly for use therein, or unless (ii) in the case of a sale directly by such holder of Registrable Shares (including a sale of such Registrable Shares through any underwriter retained by such holder of Registrable Shares to engage in a distribution on behalf of such holder of Registrable Shares), such untrue statement or alleged untrue statement or omission or alleged omission was contained in a preliminary prospectus and corrected in a final or amended prospectus copies of which were delivered to such holder of Registrable Shares or such underwriter on a timely basis, and such holder of Registrable Shares failed to deliver a copy of the final or amended prospectus at or prior to the confirmation for the sale of the Registrable Shares to the person asserting any such loss, claim, damage or liability in any case where such delivery is required by the Securities Act.

Promptly after receipt by any holder of Registrable Shares, any underwriter or any controlling Person of notice of the commencement of any action in respect of which indemnity may be sought against the Company, such holder of Registrable Shares, or such underwriter or such controlling person, as the case may be, will notify the Company in writing of the commencement thereof (provided, that failure to so notify the Company shall not relieve the Company from any liability it may have hereunder) and, subject to the provisions hereinafter stated, the Company shall be entitled to assume the defense of such action (including the employment of counsel, who shall be counsel reasonably satisfactory to such holder of Registrable Shares, such underwriter or such controlling Person, as the case may be), and the payment of expenses insofar as such action shall relate to any alleged liability in respect of which indemnity may be sought against the Company.

Such holder of Registrable Shares, any such underwriter or any such controlling Person shall have the right to employ separate counsel in any such action and to participate in the defense thereof but the fees and expenses of such counsel subsequent to any assumption of the defense by the Company shall not be at the expense of the Company unless the employment of such counsel has been specifically authorized in writing by the Company.  The Company shall not be liable to indemnify any Person for any settlement of any such action effected without the Company’s written consent.  The Company shall not, except with the approval of each party being indemnified under this Section 2.05, consent to entry of any judgment or enter into any settlement which does not include as an unconditional term thereof the giving by the claimant or plaintiff to the parties being so indemnified of a release from all liability in respect to such claim or litigation.

In order to provide for just and equitable contribution to joint liability under the Securities Act in any case in which any holder of Registrable Shares exercising rights under this Article II, or any controlling Person of any such holder, makes a claim for indemnification pursuant to this Section 2.05 but it is judicially determined (by the entry of a final judgment or decree by a court of competent jurisdiction and the expiration of time to appeal or the denial of the last right of appeal) that such indemnification may not be enforced in such case notwithstanding the fact that this Section 2.05 provides for indemnification in such case, then, the Company and such holder will contribute to the aggregate losses, claims, damages or liabilities to which they may be subject (after contribution from others) in such proportion as is appropriate to reflect the relative fault of the Company on the one hand and of the holder of Registrable Shares on the other in connection with the statements or omissions which resulted in such losses, claims, damages or liabilities, as well as any other relevant equitable considerations.  The relative fault of the Company on the one hand and of the holder of Registrable Shares on the other shall be determined by reference to, among other things, whether the untrue or alleged untrue statement of a material fact or omission or alleged omission to state a material fact relates to information supplied by the Company on the one hand or by the holder of Registrable Shares on the other, and each party’s relative intent, knowledge, access to information and opportunity to correct or prevent such statement or omission; provided, however, that, in any such case, (A) no such holder will be required to contribute any amount in excess of the public offering price of all such Registrable Shares offered by such holder pursuant to such registration statement; and (B) no person or entity guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) will be entitled to contribution from any person or entity who was not guilty of such fraudulent misrepresentation.

2.6 Indemnification of Company.  In the event that the Company registers any of the Registrable Shares under the Securities Act, each holder of the Registrable Shares so registered will indemnify and hold harmless the Company, each of its directors, each of its officers who have signed or otherwise participated in the preparation of the registration statement, each underwriter of the Registrable Shares so registered (including any broker or dealer through whom such of the shares may be sold) and each Person, if any, who controls the Company within the meaning of Section 15 of the Securities Act from and against any and all losses, claims, damages, expenses or liabilities, joint or several, to which they or any of them may become subject under the Securities Act, applicable state securities laws or under any other statute or at common law or otherwise, and, except as hereinafter provided, will reimburse the Company and each such director, officer, underwriter or controlling Person for any legal or other expenses reasonably incurred by them or any of them in connection with investigating or defending any actions whether or not resulting in any liability, insofar as such losses, claims, damages, expenses, liabilities or actions arise out of or are based upon any untrue statement or alleged untrue statement of a material fact contained in the registration statement, in any preliminary or amended preliminary prospectus or in the final prospectus (or in the registration statement or prospectus as from time to time amended or supplemented) or arise out of or are based upon the omission or alleged omission to state therein a material fact required to be stated therein or necessary in order to make the statements therein not misleading, but only insofar as any such statement or omission was made in reliance upon and in conformity with information furnished in writing to the Company in connection therewith by such holder of Registrable Shares expressly for use therein; provided, however, that such holder’s obligations hereunder shall be limited to an amount equal to the proceeds received by such holder of Registrable Shares sold in such registration 

Promptly after receipt of notice of the commencement of any action in respect of which indemnity may be sought against such holder of Registrable Shares, the Company will notify such holder of Registrable Shares in writing of the commencement thereof (provided, that failure to so notify such holder shall not relieve such holder from any liability it may have hereunder), and such holder of Registrable Shares shall, subject to the provisions hereinafter stated, be entitled to assume the defense of such action (including the employment of counsel, who shall be counsel reasonably satisfactory to the Company) and the payment of expenses insofar as such action shall relate to the alleged liability in respect of which indemnity may be sought against such holder of Registrable Shares.  The Company and each such director, officer, underwriter or controlling Person shall have the right to employ separate counsel in any such action and to participate in the defense thereof, but the fees and expenses of such counsel subsequent to any assumption of the defense by such holder of Registrable Shares shall not be at the expense of such holder of Registrable Shares unless employment of such counsel has been specifically authorized in writing by such holder of Registrable Shares.  Such holder of Registrable Shares shall not be liable to indemnify any Person for any settlement of any such action effected without such holder’s written consent.

In order to provide for just and equitable contribution to joint liability under the Securities Act in any case in which the Company exercising its rights under this Article II makes a claim for indemnification pursuant to this Section 2.06, but it is judicially determined (by the entry of a final judgment or decree by a court of competent jurisdiction and the expiration of time to appeal or the denial of the last right of appeal) that such indemnification may not be enforced in such case notwithstanding that this Section 2.06 provides for indemnification, in such case, then, the Company and such holder will contribute to the aggregate losses, claims, damages or liabilities to which they may be subject (after contribution from others) in such proportion as is appropriate to reflect the relative fault of the Company on the one hand and of the holder of Registrable Shares on the other in connection with the statements or omissions which resulted in such losses, claims, damages or liabilities, as well as any other relevant equitable considerations.  The relative fault of the Company on the one hand and of the holder of Registrable Shares on the other shall be determined by reference to, among other things, whether the untrue or alleged untrue statement of a material fact or omission or alleged omission to state a material fact relates to information supplied by the Company on the one hand or by the holder of Registrable Shares on the other, and each party’s relative intent, knowledge, access to information and opportunity to correct or prevent such statement or omission; provided, however, that, in any such case, (A) no such holder will be required to contribute any amount in excess of the public offering price of all such Registrable Shares offered by it pursuant to such registration statement; and (B) no person or entity guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) will be entitled to contribution from any person or entity who was not guilty of such fraudulent misrepresentation.

2.7 Exchange Act Registration.  If the Company at any time shall list any class of equity securities of the type which may be issued upon the conversion of the Preferred Stock on any national securities exchange and shall register such class of equity securities under the Exchange Act, the Company will, at its expense, simultaneously list on such exchange and maintain such listing of, the Common Stock.  If the Company becomes subject to the reporting requirements of either Section 13 or Section 15(d) of the Exchange Act, the Company will use its best efforts to timely file with the Commission such information as the Commission may require under either of said Sections; and in such event, the Company shall use its best efforts to take all action as may be required as a condition to the availability of Rule 144 or Rule 144A under the Securities Act (or any successor exemptive rule hereinafter in effect) with respect to such Common Stock.  The Company shall furnish to any holder of Registrable Shares forthwith upon request (i) a written statement by the Company as to its compliance with the reporting requirements of Rule 144, (ii) a copy of the most recent annual or quarterly report of the Company as filed with the Commission, and (iii) such other reports and documents as a holder may reasonably request in availing itself of any rule or regulation of the Commission allowing a holder to sell any such Registrable Securities without registration.  After the occurrence of the Initial Public Offering, the Company agrees to use its best efforts to facilitate and expedite transfers of the Shares pursuant to Rule 144 under the Securities Act, which efforts shall include timely notice to its transfer agent to expedite such transfers of Shares.

2.8 Damages.  The Company recognizes and agrees that the holders of Registrable Shares will not have an adequate remedy if the Company fails to comply with this Article II and that damages may not be readily ascertainable, and the Company expressly agrees that, in the event of such failure, it shall not oppose an application by any holder of Registrable Shares or any other Person entitled to the benefits of this Article II requiring specific performance of any and all provisions hereof or enjoining the Company from continuing to commit any such breach of this Article II.

2.9 Further Obligations of the Company.  Whenever under the preceding Sections of this Article II, the Company is required hereunder to register Registrable Shares, it agrees that it shall also do the following:

(a) Furnish to each selling holder such copies of each preliminary and final prospectus and such other documents as said holder may reasonably request to facilitate the public offering of its Registrable Shares;

(b) Use its best efforts to register or qualify the Registrable Shares covered by said registration statement under the applicable securities or “blue sky” laws of such jurisdictions as any selling holder may reasonably request; provided, however, that the Company shall not be obligated to qualify to do business in any jurisdictions where it is not then so qualified or to take any action which would subject it to the service of process in suits other than those arising out of the offer or sale of the securities covered by the registration statement in any jurisdiction where it is not then so subject;

(c) Furnish to each selling holder a signed counterpart, addressed to the selling holders, of

(i) an opinion of counsel for the Company, dated the effective date of the registration statement, and

(ii) “comfort” letters signed by the Company’s independent public accountants who have examined and reported on the Company’s financial statements included in the registration statement, to the extent permitted by the standards of the American Institute of Certified Public Accountants, covering substantially the same matters with respect to the registration statement (and the prospectus included therein) and (in the case of the accountants’ “comfort” letters) with respect to events subsequent to the date of the financial statements, as are customarily covered in opinions of issuer’s counsel and in accountants’ “comfort” letters delivered to the underwriters in underwritten public offerings of securities;

(d) Permit each selling holder of Registrable Shares or his or its counsel or other representatives to inspect and copy such corporate documents and records as may reasonably be requested by them; 

(e) Furnish to each selling holder of Registrable Shares a copy of all documents filed with and all correspondence from or to the Commission in connection with any such offering of securities; 

(f) Cooperate to the extent reasonably requested to obtain all necessary approvals from the National Association of Securities Dealers, Inc.; and 

(g) Otherwise use its best efforts to comply with all applicable rules and regulations of the Commission, and make available to its security holders, as soon as reasonably practicable, an earning statement covering the period of at least twelve months, but not more than eighteen months, beginning with the first month after the effective date of the registration statement covering the Initial Public Offering, which earning statement shall satisfy the provisions of Section 11(a) of the Securities Act and Rule 158 thereunder.

Whenever under the preceding Sections of this Article II the holders of Registrable Shares are registering such shares pursuant to any registration statement, each such holder agrees to (i) timely provide to the Company, at its request, such information and materials as it may reasonably request in order to effect the registration of such Registrable Shares and (ii) convert all shares of Preferred Stock included in any registration statement to shares of Common Stock, such conversion to be effective at the closing of such offering pursuant to such registration statement.

2.10 Expenses.  In the case of all Piggy-Back Registrations effected under Section 2.01, [two] Demand Registrations effected under Section 2.02, and one registration per 12-month period effected under Section 2.03 up to the maximum number specified therein, the Company shall bear all reasonable costs and expenses of each such registration, including, but not limited to, the Company’s printing, legal and accounting fees and expenses, Commission and NASD filing fees and “Blue Sky” fees and expenses; provided, however, that the Company shall have no obligation to pay or otherwise bear any portion of the underwriters’ commissions or discounts attributable to the Registrable Shares being offered and sold by the holders of the Registrable Shares, or the fees and expenses of counsel for the selling holders of Registrable Shares in connection with the registration of the Registrable Shares.  The Company shall pay all expenses in connection with any registration initiated pursuant to this Article II which is withdrawn, delayed or abandoned at the request of the Company, except if such withdrawal, delay or abandonment is caused by the fraud, material misstatement or omission of a material fact by a holder of Registrable Shares to be included in such registration.

2.11 “Lock-Up” Agreement.

(a) Initial Public Offering.  Each holder of Registrable Shares agrees, if so requested by the Company and an underwriter of Common Stock or other securities of the Company, not to sell, transfer or dispose of any Common Stock or other securities of the Company held by it during a period of up to 180 days following the effective date of a registration statement filed pursuant to the Initial Public Offering, provided that:

(i) Such agreement shall apply only to the Initial Public Offering; and

(ii) Any other security holders whose securities are included in such registration statement and all executive officers and directors of the Company shall also enter into similar agreements.

Such “lock-up” agreement shall be in writing and in form and substance satisfactory to the Company and such underwriter.  The Company may impose stop-transfer instructions with respect to the shares subject to the foregoing restrictions until the end of said “lock-up” period.

(b) Lock Up after Initial Public Offering.  Each holder of Registrable Shares agrees, if so requested by the Company and an underwriter of Common Stock or other securities of the Company, not to sell, transfer or dispose of any Common Stock or other securities of the Company held by it during a period of up to 90 days following the effective date of a registration statement filed pursuant to the first underwritten public offering after the Initial Public Offering, provided that any other security holders whose securities are included in such registration statement and all executive officers and directors of the Company shall also enter into similar agreements.

Such “lock-up” agreement shall be in writing and in form and substance satisfactory to the Company and such underwriter.  The Company may impose stop-transfer instructions with respect to the shares subject to the foregoing restrictions until the end of said “lock-up” period.

2.12 Mergers, Etc.  The Company shall not, directly or indirectly, enter into any merger, consolidation or reorganization in which the Company shall not be the surviving corporation unless the proposed surviving corporation shall, prior to such merger, consolidation or reorganization, agree in writing to assume the obligations of the Company under Article II of this Agreement, and for that purpose references hereunder to Registrable Shares shall be deemed to be references to the securities which the holders of Registrable Shares would be entitled to receive in exchange for Registrable Shares under any such merger, consolidation or reorganization; provided, however, that the provisions of this Section 2.12 shall not apply in the  event of any merger, consolidation, or reorganization in which the Company is not the surviving corporation if all stockholders are entitled to receive, in exchange for their Registrable Shares consideration consisting solely of (i) cash, and/or (ii) securities of the acquiring corporation which may be immediately sold to the public without registration under the Securities Act.

2.13 Other Registration Rights.  The Company represents and warrants to the Stockholders that there are no other registration rights outstanding with respect to capital stock of the Company pursuant to any other agreement or commitment by which the Company is bound.  The Company shall not grant any registration rights to any other Person which registration rights are senior [or pari passu] to the registration rights of the Investors, unless the Company shall first obtain the written consent of a majority-in-interest of the Investors.  [The Company may grant registration rights in the future to any future purchaser of the shares of preferred stock of the Company which are on parity with the Investors or the other holders of Registrable Shares, without the consent of the Investors or the Stockholders, provided that such purchasers agree in writing to be bound by the provisions of this Agreement and provided further that, if such rights are granted on parity with the Investors, the number of permitted Demand Registrations and the number of permitted registrations under Section 2.03(a) shall each be increased by at least one.]

2.14 S-8 Registration.  Reasonably promptly after completion of the Initial Public Offering, the Company shall use its reasonable best efforts to file with the Commission a registration statement on Form S-8 (or its equivalent successor form) to register all shares of Common Stock issuable pursuant to options granted under the Company’s stock option plans adopted by the Company’s Board of Directors and approved by the Company’s stockholders.

ARTICLE III 

RIGHT OF FIRST OFFER

3.1 Right of First Offer.

(a) Generally.  Subject to Section 3.06, before the Company shall issue, sell or exchange, agree or obligate itself to issue, sell or exchange, or reserve or set aside for issuance, sale or exchange, any (i) shares of Common Stock, (ii) any other equity security of the Company, including without limitation, shares of Preferred Stock, (iii) any debt security of the Company which by its terms is convertible into or exchangeable for any equity security of the Company, (iv) any security of the Company that is a combination of debt and equity, or (v) any option, warrant or other right to subscribe for, purchase or otherwise acquire any such equity security or any such debt security of the Company, the Company shall, in each case, first offer to sell such securities (the “Offered Securities”) to those Stockholders (“Preemptive Stockholders”) who then hold at least 10% of the outstanding Series A Shares, as follows:  The Company shall offer to sell to each Preemptive Stockholder (a) that portion of the Offered Securities as the number of Common Shares which such Preemptive Stockholders then holds or has the right to acquire bears to the sum of the total number of issued and outstanding Common Shares plus the number of Common Shares reserved for issuance upon conversion of outstanding shares of convertible securities of the Company (including the Preferred Stock) and upon exercise of warrants, options and rights outstanding, at a pace and on such other terms as shall have been specified by the Company in a written notice delivered to the Preemptive Stockholders (the “Offer”), which Offer by its terms shall remain open and irrevocable for a period of 14 days from the notice of the Offer.

(b) IPO.  The rights under Section 3.01(a) shall also apply in the event of the sale of stock by the Company in an Initial Public Offering, in an amount of up to $___ million of shares, on the same price and terms as other initial purchasers of the initial public offering, allocated pro rata among all Investors who wish to purchase.

3.2 Notice of Acceptance.  Notice of each Preemptive Stockholder’s intention to accept, in whole or in part, any Offer made pursuant to Section 3.01 shall be evidenced by a writing signed by such Preemptive Stockholder and delivered to the Company prior to the end of the 14-day period of such Offer, setting forth the number of shares or securities such Preemptive Stockholder elects to purchase (the “Notice of Acceptance”).  Failure of any Preemptive Stockholder to deliver a Notice of Acceptance within said 14 days will be deemed to be a rejection of the Offer.

3.3 Conditions to Acceptances and Purchase.

(a) Permitted Sales of Refused Securities.  The Company shall have one hundred twenty (120) days from the end of said 14-day period to sell any such Offered Securities as to which a Notice of Acceptance has not been given (the “Refused Securities”) to any Person or Persons, but only for cash and otherwise in all respects upon terms and conditions, including, without limitation, unit price and interest rates, which are no more favorable, in the aggregate, to such other Person or Persons or less favorable to the Company than those set forth in the Offer.

(b) Reduction in Amount of Offered Securities.  In the event the Company shall propose to sell less than all of the Refused Securities (any such sale to be in the manner and on the terms specified in Section 3.03(a) above), then each Preemptive Stockholder may reduce the number of shares or other units of the Offered Securities specified in its respective Notice of Acceptance to an amount which shall be not less than the amount of the Offered Securities which the Preemptive Stockholder elected to purchase pursuant to Section 3.02 multiplied by a fraction, (i) the numerator of which shall be the amount of Offered Securities which the Company actually proposes to sell, and (ii) the denominator of which shall be the amount of all Offered Securities.  In the event that any Preemptive Stockholder so elects to reduce the number or amount of Offered Securities specified in its respective Notice of Acceptance, the Company may not sell or otherwise dispose of more than the reduced amount of the Offered Securities until such securities have again been offered to the Preemptive Stockholders in accordance with Section 3.01.

(c) Closing.  Upon the closing, which shall include full payment to the Company, of the sale to such other Person or Persons of all or less than all the Refused Securities, the Preemptive Stockholders shall purchase from the Company, and the Company shall sell to the Preemptive Stockholders, the number of Offered Securities specified in the Notices of Acceptance, as reduced pursuant to Section 3.03(b) if the Preemptive Stockholders have so elected, upon the terms and conditions specified in the Offer.  The purchase by the Preemptive Stockholders of any Offered Securities is subject in all cases to the preparation, execution and delivery by the Company and the Preemptive Stockholders of a purchase agreement relating to such Offered Securities reasonably satisfactory in form and substance to the Preemptive Stockholders and their respective counsel.

3.4 Further Sale.  In each case, any Offered Securities not purchased by the Preemptive Stockholders or other Person or Persons in accordance with Section 3.03 may not be sold or otherwise disposed of until they are again offered to the Preemptive Stockholders under the procedures specified in Section 3.01, 3.02 and 3.03.

3.5 Termination and Waiver of Right of First Refusal.  The rights of the Preemptive Stockholders under this Article III may be waived with respect to each series of preferred stock of the Company upon the prior written consent of the holders of a majority of the outstanding shares of such series, and shall terminate immediately prior to the effectiveness of the registration statement with respect to the Initial Public Offering (except as provided in Section 3.01(b)), but expressly conditioned on the consummation of the Initial Public Offering.  The rights of any Preemptive Stockholder under this Article III shall also terminate after the closing of any sale of Offered Securities for which such Preemptive Investor did not purchase all of the Offered Securities which it was entitled to purchase hereunder.

3.6 Exception.  The rights of the Preemptive Stockholders under this Article III shall not apply to:

(a) Common Stock issued as a stock dividend to holders of Common Stock or upon any subdivision of shares of Common Stock; 

(b) Preferred Stock issued as a dividend to holders of Preferred Stock or upon any subdivision of shares of Preferred Stock;

(c) the issuance of any Conversion Shares;

(d) Common Stock issued upon exercise of options, warrants and rights outstanding as of the date of this Agreement; 

(e) options for Common Stock of the Company issued after the date hereof to directors, officers, employees or consultants of the Company and any Subsidiary pursuant to any qualified or non-qualified stock option plan, employee stock ownership plan, employee benefit plan, stock plan, or such other options, arrangements, agreements or plans intended principally as a means of providing compensation or incentive compensation for employment or services, approved by the Board of Directors of the Company [but in no event more than _____ shares of Common Stock, as adjusted for stock splits, stock dividends, combinations and the like];

(f) options, warrants or shares issued to banks or other lenders or equipment lessors in connection with the Company obtaining loans or equipment financing; or

(g) shares of capital stock issued in a merger or consolidation or as consideration for the acquisition by the Company of any other corporation or other business entity or of the assets and business thereof.

ARTICLE IV 

DEFINITIONS AND ACCOUNTING TERMS

4.1 Certain Defined Terms.  As used in this Agreement, the following terms shall have the following meanings (such meanings to be equally applicable to both the singular and plural forms of the terms defined): 

“Agreement” means this Investor Rights Agreement as from time to time amended and in effect between the parties, including all Exhibits hereto.

“Board” or “Board of Directors” means the board of directors of the Company as constituted from time to time.

“Commission” shall mean the Securities and Exchange Commission or any other federal agency then administering the Securities Act or Exchange Act.

“Common Stock” includes (a) the Company’s Common Stock, (b) any other capital stock of any class or classes (however designated) of the Company authorized on or after the date hereof, the holders of which shall have the right, without limitation as to amount, either to all or to a share of the balance of current dividends and liquidating distributions after the payment of dividends and distributions on any shares entitled to preference, and (c) any other securities into which or for which any of the securities described in (a) or (b) may be converted or exchanged pursuant to a plan of recapitalization, reorganization, merger, sale of assets or otherwise.

“Common Shares” means shares of the Company’s Common Stock.

“Company” means _________________, a __________ corporation, and its successors and assigns.

“Consolidated” and “consolidating” when used with reference to any term defined herein mean that term as applied to the accounts of the Company and its Subsidiaries consolidated in accordance with generally accepted accounting principles consistently applied throughout reporting periods.

“Conversion Shares” means shares of Common Stock issuable upon conversion of the Preferred Shares.

“Directors” means the members from time to time of the Board of Directors.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, or any similar federal statute, and the rules and regulations of the Commission (or of any other Federal agency then administering the Exchange Act) thereunder, all as the same shall be in effect at the time.

“Initial Public Offering” means the first underwritten public offering of Common Stock of the Company for the account of the Company and offered on a “firm commitment” basis pursuant to an offering registered under the Securities Act with the Commission on Form S-1, Form SB-1, Form SB-2 or their then equivalents.

“Intellectual Property Rights” means any and all, whether domestic or foreign, patents, patent applications, patent rights, trade secrets, confidential business information, formulae, processes, laboratory notebooks, algorithms, copyrights, mask works, claims of infringement against third parties, licenses, permits, license rights, contract rights with employees, consultants; and third parties, trademarks, trade names, service marks, inventions and discoveries, and other such rights generally classified as intangible property assets in accordance with generally accepted accounting principles.

“Investors” means the Persons who are listed as Investors on the signature pages hereof, or any Person to whom any of them shall sell or transfer at least 51% of its shares and expressly transfer its rights as an Investor hereunder, provided that such Person agrees to be bound by this Agreement.

“Notice of Acceptance” shall have the meaning assigned to that term in Section 3.02.

“Offer” shall have the meaning assigned to that term in Section 3.01.

“Offered Securities” shall have the meaning assigned to that term in Section 3.01.

“Person” means an individual, corporation, partnership, joint venture, trust, university, or unincorporated organization, or a government, or any agency or political subdivision thereof.

“Preferred Shares” means the shares of preferred stock of the Company now held or hereafter acquired by any Stockholder.

“Qualified Public Offering” means (i) an underwritten public offering on a firm commitment basis pursuant to an effective registration statement filed pursuant to the Securities Act covering the offer and sale of Common Stock of the Company in which the net proceeds of the offering equal or exceed [$15,000,000,] (net of underwriting discounts and commissions) and in which the price per share of the Common Stock equals or exceeds [$____] (subject to appropriate adjustment for stock splits, stock dividends, stock recapitalizations and the like).

“Refused Securities” shall have the meaning assigned to that term in Section 3.03.

“Registrable Shares” shall mean and include (i) the Conversion Shares, (ii) all shares of Common Stock issued or issuable upon the exercise or conversion of any warrant, right or convertible security issued as a dividend or distribution with respect to, or in exchange or replacement for, Preferred Shares or Conversion Shares; and (iii) any shares of Common Stock issued to (or issuable upon exercise of warrants issued to) any bank or other lender, or equipment lessor in connection with the Company obtaining a loan or equipment financing, if the Company expressly accords to such shares the registration rights contained in this Agreement; provided, however, that (i) shares of Common Stock which are Registrable Shares shall cease to be Registrable Shares upon the consummation of any sale of such shares pursuant to a registration statement or Rule 144 under the Securities Act; (ii) Registrable Shares shall not include capital stock acquired primarily as, or acquired pursuant to exercise of options or rights granted to any employee, officer, director or consultant primarily as, compensation for employment or services, and (iii) shares of Common Stock which are eligible to be sold by the holder thereof under Rule 144(k) under the Securities Act without volume limitation shall cease to be Registrable Shares, unless the holder of such Shares owns 5% or more of the then outstanding capital stock of the Company.  Wherever reference is made in this Agreement to holders of Registrable Shares or to a request or consent of holders of a certain percentage of Registrable Shares, each holder of Preferred Shares shall be deemed to hold the Conversion Shares issuable upon conversion of the Preferred Shares, even if such conversion has not yet been effected.

“Securities Act” means the Securities Act of 1933, as amended, or any similar Federal statute, and the rules and regulations of the Commission (or of any other Federal agency then administering the Securities Act) thereunder, all as the same shall be in effect at the time.

“Stockholders” means the Persons listed in Exhibit A attached to this Agreement, any Person who purchases from the Company after the date hereof newly issued shares of preferred stock of the Company and who, as permitted by Section 2.13 of this Agreement, becomes a party to this Agreement and executes a counterpart of this Agreement, and any direct or indirect assignee or transferee from any of the foregoing of Registrable Shares who is not a competitor of the Company, provided that such assignee or transferee agrees in writing to be bound by all of the provisions of this Agreement.

“Shares” means, collectively, the Preferred Shares and the Conversion Shares.

“Subsidiary” or “Subsidiaries” means any Person of which the Company and/or any of its other Subsidiaries (as herein defined) directly or indirectly owns at the time at least fifty percent (50%) of the outstanding voting securities.

4.2 Accounting Terms.  All accounting terms not specifically defined herein shall be construed in accordance with generally accepted accounting principles consistently applied, and all financial data submitted pursuant to this Agreement shall be prepared in accordance with such principles.

ARTICLE V 

MISCELLANEOUS

5.1 No Waiver; Cumulative Remedies.  No failure or delay on the part of any party to this Agreement in exercising any right, power or remedy hereunder shall operate as a waiver thereof; nor shall any single or partial exercise of any such right, power or remedy preclude any other or further exercise thereof or the exercise of any other right, power or remedy hereunder.  The remedies herein provided are cumulative and not exclusive of any remedies provided by law.

5.2 Amendments, Waivers and Consents.  Any provision in the Agreement to the contrary notwithstanding, and except as hereinafter provided, changes in, termination or amendments of or additions to this Agreement may be made, and compliance with any covenant or provision set forth herein may be omitted or waived, if the Company (i) shall obtain consent thereto in writing from the holder or holders of at least a majority of the Registrable Shares, and (ii) shall deliver copies of such consent in writing to any Stockholders who did not execute such consent; provided that no consents shall be effective to reduce the percentage of the Registrable Shares the consent of the holders of which is required under this Section 5.02.  Any waiver or consent may be given subject to satisfaction of conditions stated therein and any waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.

5.3 Addresses for Notices.  All notices, requests, demands and other communications provided for hereunder shall be in writing or delivered to each applicable party at the address set forth in the records of the Company or at such other address as to which such party may inform the other parties in writing in compliance with the terms of this Section.  All such notices, requests, demands and other communications shall, shall be deemed delivered:  three days after mailed (which mailing must be accomplished by certified mail, return receipt requested and postage prepaid); when transmitted by successful facsimile transmission; one business day after deposited with a guaranteed overnight courier service (charged to sender); or when delivered in hand or dispatched by telegraph.  Notices to the Company shall be delivered to the address shown on the signature page hereof.

5.4 Binding Effect; Assignment.  This Agreement shall be binding upon and inure to the benefit of the Company and the Series A Stockholders and their respective heirs, successors and permitted assigns, except that the Company shall not have the right to delegate its obligations hereunder or to assign its rights hereunder or any interest herein without the prior written consent of the holders of at least a majority of the Shares.

5.5 Survival of Representations and Warranties.  All representations and warranties made in this Agreement, the Shares or any other instrument or document delivered in connection herewith or therewith, shall survive the execution and delivery hereof or thereof.

5.6 Other Agreement.  This Agreement and the Series A Stock Purchase Agreement, the Company’s Amended and Restated Certificate of Incorporation, and the other agreements executed and delivered herewith and therewith (the “Concurrent Agreements”) constitute the entire agreement between the parties and supersedes any prior understandings or agreements concerning the subject matter hereof.

5.7 Severability.  The provisions of this Agreement and the Concurrent Agreements are severable and, in the event that any court of competent jurisdiction one or more of the provisions or part of a provision contained in this Agreement or in any Concurrent Agreement, shall, for any reason, be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision or part of a provision of this Agreement, but this Agreement shall be reformed and construed as if such invalid or illegal or unenforceable provision, or part of a provision, had never been contained herein, and such provisions or part reformed so that it would be valid, legal and enforceable to the maximum extent possible.

5.8 Confidentiality.  Each Stockholder agrees that it will keep confidential and will not disclose or divulge any confidential, proprietary, secret or non-public information which such Stockholder may obtain from the Company pursuant to financial statements, reports and other materials submitted by the Company to such Stockholder pursuant to this Agreement, or pursuant to visitation or inspection rights granted hereunder, unless such information is known, or until such information becomes known, to the public; provided, however, that a Stockholder may disclose such information (i) on a confidential basis to its attorneys, accountants, consultants and other professionals to the extent necessary to obtain their services in connection with its investment in the Company, (ii) to any prospective purchaser of any Preferred Shares or Conversion Shares from such Stockholder as long as such prospective purchaser agrees in writing to be bound by the provisions of this Section 5.08, (iii) on a confidential basis to any affiliate or partner of such Stockholder and (iv) as required by applicable law.

5.9 Governing Law.  This Agreement shall be governed by, and construed in accordance with the internal laws of the State of __________ without giving effect to choice of laws provisions.

5.10 Headings.  Article, section and subsection headings in this Agreement are included herein for convenience of reference only and shall not constitute a part of this Agreement for any other purpose.

5.11 Counterparts.  This Agreement may be executed in any number of counterparts, all of which taken together shall constitute one and the same instrument, and any of the parties hereto may execute this Agreement by signing any such counterpart.

5.12 Further Assurances.  From and after the date of this Agreement, upon the request of any Stockholder or the Company, the Company and the Stockholder shall execute and deliver such instruments, documents and other writings as may be reasonably necessary or desirable to confirm and carry out and to effectuate fully the intent and purposes of this Agreement.

5.13 Aggregation of Stock.  All shares of Company stock held or acquired by an investor and its affiliates shall be aggregated together for purposes of determining the availability of any rights under this Agreement.

5.14 Attorney’s Fees.  In the event that any dispute among the parties to this Agreement should result in a legal proceeding, the prevailing party shall be entitled to recover from the other party(ies) to such dispute, all fees, costs and expenses of enforcing any right under or with respect to this Agreement, including without limitation, such fees and expenses of attorneys and accountants, which shall include, without limitation, all fees, costs and expenses of appeals.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first below written.

[NAME OF COMPANY]
Date:  


By:  

Title:  


Address:  


Fax No.:  


Signature Page to _________ Rights Agreement

PURCHASERS

	(Individuals)

	

	
Signature of Purchaser


Printed Name of Purchaser

Address:

Fax No.:  



	Number of Shares

Purchased:  



	(Corporations, Partnerships & Trusts)

	

	
Legal Name of Purchaser


Signature of Authorized Signer


Title of Signer

Address:

Fax No.:  



	Number of Shares

Purchased:  




[EXHIBIT F]

VOTING AGREEMENT
This Voting Agreement is made by and among ________________________, a __________ corporation (the “Company”), the persons listed on the signature line hereof as the “Common Stockholders” (collectively, the “Common Stockholders”) and, the persons listed in the signature line hereof as the “Series A Stockholders” (collectively, the “Series A Stockholders”).

WHEREAS, the Common Stockholders are the holders of a majority of the Company’s Common Stock and, the Series A Stockholders are acquiring shares of the Company’s Series A Preferred Stock pursuant to a Series A Preferred Stock Purchase Agreement of even date herewith (the “Series A Purchase Agreement”); and

WHEREAS, the Bylaws of the Company have been amended on the date hereof to provide for a Board of Directors consisting of five (5) directors;

WHEREAS, the Common Stockholders and the Series A Stockholders desire that the Board of Directors of the Company be comprised of designated representatives as provided in this Agreement; and

NOW, THEREFORE, in consideration of the covenants set forth herein, the parties hereto agree as follows:

Section 1. seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 Definitions.  For purposes of this Agreement the following terms shall have the meanings set forth below:

“Common Stockholders’ Shares.”  The shares of Common Stock issued and owned by the Common Stockholders as of the date hereof and any additional securities of the Company acquired by any of the Common Stockholders that are entitled to vote for the election of directors of the Company acquired during the term of this Agreement.

“Series A Stockholders’ Shares.”  The shares of Series A Preferred Stock issued and owned by the Series A Preferred Stockholders as of the date hereof, any Common Stock acquired upon conversion thereof, and any additional securities of the Company acquired by the Series A Stockholders that are entitled to vote for the election of directors acquired during the term of this Agreement.

“Shares.”  The Common Stockholders’ Shares and the Series A Stockholders’ Shares, collectively.

Section 2. Agreement to Constitute Board.

(a) Each of the parties hereby agrees and covenants to vote all of the Shares then held, as is necessary at a meeting of stockholders or by written consent in lieu of meeting, to cause to be elected or appointed to the Board of Directors of the Company:

(1) the Company’s Chief Executive Officer, who on the date hereof is                                             ;

(2)                         , so long as he continues to hold at least     shares of Common Stock and who also shall serve as Chairman of the Board;

(3) the                         Representative, which shall consist of one (1) designee selected by                             and its affiliates, which Representative on the date hereof is [                      ];

(4) the Series A Representative, which shall consist of one (1) designee selected by a majority in interest of the holders of Series A Shares, which Representative on the date hereof is                          ; and

(5) a person with experience relevant to the Company’s business, chosen by a majority-in-interest of the other directors, which person on the date hereof is                              .

(b) seq level2 \h \r0 In the event of any vacancy on the Board of Directors, the Stockholders will vote their Shares to fill such vacancy with a nominee designated in the same manner as the person who held the directorship so vacated.  The Stockholders agree that no director may be removed from office without the approval of the party(ies) who have the right to designate such director.

(c) Each party hereto entitled to designate a director shall notify the Company, the Series A Stockholders, and the Common Stockholders of such designee within five (5) days of receipt from the Company of notice of any proposed stockholder meeting or the taking of any other action for the purpose of electing directors.  If a designee is not specified as provided herein, the existing designee of such party shall be elected or appointed in accordance with this Agreement.

(d) Should the provisions of this Agreement be construed to constitute the granting of proxies, such proxies shall be deemed coupled with an interest and, to the extent permitted by law, are irrevocable for the term of this Agreement.

(e) The Common Stockholders and the Series A Stockholders, shall act in all capacities and vote the shares of stock of the Company now or hereafter owned or controlled by them so as to cause and maintain the number of directors on the Board of Directors to be limited to the number of directors required by Section 2(a) above.

(f) Each party shall act in all capacities to cause any transferee of the Shares to assume the obligations of its or his transferor hereunder.

(g) Any designee of any holder or holders of the Company’s stock who shall serve as a member of the Board shall have full authority to exercise his discretion and business judgment to perform his duty as Director and shall incur no special obligation or liability to any of such holders as a result of such exercise.  No party shall have any claim against any such designee, or the holder or holders who selected such designee, with regard to such selection.  The Company shall take all actions as may be necessary to cause the Company to indemnify the members of the Board of Directors to the fullest extent permitted under applicable law, including but not limited to execution for the benefit of the directors of an Indemnification Agreement in the form approved by a majority of the Board of Directors.

(h) If a designation of a director is not made pursuant to Section 2(a) or the right to designate such director terminates, the election of such director shall be made in accordance with applicable law.

Section 3. seq level1 \h \r0 Special Voting Rights; Event of Default.  Notwithstanding any other provisions of this Agreement:

(a) So long as any shares of Series A Preferred Stock remain outstanding, in the event of an Event of Default (as defined below) and during the continuance thereof, the holders of Series A Preferred Stock shall be entitled to nominate the smallest number of directors that shall constitute a majority of the authorized number of directors of the Company, and the remaining directors shall be elected by vote of all the stockholders of the Company, with any Preferred Stock voting on an as-if converted to Common Stock basis.  The holders of Shares shall vote all stock held by them for the election of the persons nominated in accordance with the preceding sentence.  An “Event of Default” shall mean (1) a payment default by the Company continuing ninety (90) days or more with respect to its obligation to redeem shares of Shares I Preferred Stock pursuant to the Company’s [Certificate] [Articles] of Incorporation or (2) material breach by the Company of __________.  Upon an Event of Default, one or more directors shall call a special meeting of the stockholders at which the holders of Shares shall vote all stock held by them to remove all directors and to elect the directors designated by the holders of Series A Preferred Stock pursuant to their right to nominate a majority of the directors as set forth in the first sentence of this paragraph.

(b) Whenever under the provisions of paragraph (a) of this Section 3 the right shall have accrued to the holders of Series A Preferred Stock and to nominate a majority of the Company’s directors, one or more directors shall, within two (2) business days after delivery to the Company of a written request to such effect by the holders of a majority of the voting power of the Series A Preferred Stock, call a special meeting of the stockholders for the election of directors, to be held upon not less than ten (10) nor more than twenty (20) days’ notice to such holders.  If such notice is not given within such ten (10) day period, the holders of Series A Preferred Stock requesting such meeting may also call such meeting and for such purpose shall be given access to the stock books and records of the Company.  In the event of any vacancy in the office of a director occurring among the directors nominated by the holders of Series A Preferred Stock and elected pursuant to this Section 3, the remaining directors may by affirmative vote of a majority thereof (or the remaining director if there be only one) elect a successor or successors to hold office for the unexpired term of the director or directors whose place or places shall be vacant, provided that if there are no remaining directors so nominated by the holders of Series A Preferred Stock.  No holders of Shares shall vote to remove any directors who shall have been nominated by the holders of Series A Preferred Stock and elected pursuant to this Section 3 or by any directors so elected as provided in the next preceding sentence hereof without the affirmative vote of the holders of a majority of the shares of Series A Preferred Stock who nominated such director or directors, given either at a special meeting of such stockholders duly called for such purpose or pursuant to a written consent of shareholders, and any vacancy thereby created shall be filled by vote of the holders of Shares as instructed by the holders of Series A Preferred Stock represented at such meeting or pursuant to such written consent.  Upon request by a majority of the holders of Series A Preferred Stock and made at any time during the course of this Agreement, the holders of Common Stock shall promptly execute such proxies or other instruments as the holders of Series A Preferred Stock and shall deem necessary in order to effectuate their rights under this Agreement, including without limitation the special voting rights set forth in this Section 3.

Section 4. seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 Successors, Transfers and Legending of Shares.  The terms of this Agreement shall be binding upon and inure to the benefit of the heirs, personal representatives, successors and assigns of the parties.  Each transferee or assignee of the shares subject to this Agreement shall continue to be subject to the terms hereof and shall agree in writing to all the terms of this Agreement.  The Company shall not permit the transfer of the shares subject to this Agreement on its books or issue a new certificate representing any such shares unless and until such transferee shall have complied with the terms of this Section.  Each certificate representing the shares subject to this Agreement if issued on or after the date of this Agreement shall be endorsed by the Company with a legend reading as follows:

“THE SECURITIES REPRESENTED BY THIS CERTIFICATE HEREBY ARE SUBJECT TO A VOTING AGREEMENT (A COPY OF WHICH MAY BE OBTAINED FROM THE SECRETARY OF THE CORPORATION) AND BY ACCEPTING ANY INTEREST IN SUCH SHARES THE PERSON ACCEPTING SUCH INTEREST SHALL BE DEEMED TO AGREE AND SHALL BECOME BOUND BY ALL THE PROVISIONS OF SUCH VOTING AGREEMENT.”

Section 5. Termination.  This Agreement shall terminate upon the earlier of (i) ten years from the date hereof or (b) upon the closing of a public offering of the Company’s Common Stock registered under the Securities Act of 1933, as amended, that results in net offering proceeds (net of underwriters discounts and commissions) of at least Fifteen Million Dollars ($15,000,000) at a per share price of at least                      Dollars ($              ), subject to appropriate adjustment for stock splits, stock dividends, stock consolidations, or the like.

Section 6. Amendment and Waivers.  Any term hereof may be amended and the observance of any term hereof may be waived (either generally or in a particular instance and either retroactively or prospectively), only with the written consent of (i) the Common Stockholders or their assignees, holding not less than 51% of the voting power of the Common Stockholders’ Shares then outstanding, (ii) the Series A Stockholders or their assigns, holding not less than 51% of the voting power of the Series A Stockholders’ Shares, and (iii) the ______________________ investors or their permitted assigns, holding not less than 51% of the voting power of the Series A Preferred Stock.  Any amendment or waiver of this Agreement so effected shall be binding upon the Company, any holder of the Common Stockholders’ Shares, and any holder of the Series A Stockholders’ Shares.

Section 7. Additional Parties.  The Company shall not issue any shares of capital stock to any party who would have voting control or legal or beneficial ownership of any of the Company’s voting securities in such an amount that the parties to this Agreement would not own more than fifty-one percent (51%) of each class of outstanding voting capital stock of the Company unless such party becomes a party to an agreement that requires such party to vote all its voting securities in favor of the election of directors as established by this Agreement, or unless otherwise approved in writing by the Series A Stockholders holding not less than fifty-one percent (51%) of the outstanding Series A Preferred Stock.

Section 8. Severability.  Whenever possible, each provision of this Agreement shall be interpreted in such manner as to be effective and valid under applicable law, but if any provision of this Agreement shall be held to be prohibited by or invalid under applicable law, such provision shall be ineffective only to the extent of such prohibition or invalidity, without invalidating the remainder of such provision or the remaining provisions of this Agreement.

Section 9. Specific Performance.  With respect to the terms and conditions hereof, each of the parties hereto agree that the other, if aggrieved, shall be entitled to the remedy of specific performance to cause compliance with the terms hereof.  Said remedy of specific performance shall be available from time to time during the term hereof shall be cumulative, not exclusive, and shall be in addition to any other remedies which the parties hereto may have at law or otherwise.

Section 10. Governing Law.  This Agreement shall be governed by and construed under the laws of the State of ________ without reference to conflict of law principles.

Section 11. Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

Section 12. Notice.  Any notice required under this Agreement shall be given in writing and shall be deemed effectively given upon personal delivery to the party to be notified or three days after deposit with the United States Post Office by registered or certified mail, postage prepaid (or with an equivalent independent postal service) and addressed to the party at the address last shown on the books of the Company for such purpose or such other address as may be designated by a party by ten (10) days’ advance written notice.

Section 13. Construction.  The captions, headings and arrangements used in this Stockholders Agreement are for convenience only and do not in any way limit or amplify the terms and provisions hereof.  This Agreement shall be interpreted as to its fair meaning and not strictly for or against any party.

Section 14. Entire Agreement.  This Agreement constitutes the full and entire understanding and agreement among or between the parties with regard to the subjects hereof, and supersedes any prior or contemporaneous understandings, representations, warranties or agreements related thereto (oral or written).

Section 15. Disputes.  In the event that an action is brought by any party hereto against any other party hereto with respect to a breach of this Agreement, the prevailing party in such dispute shall be entitled to recover from the losing party all fees, costs and expenses of enforcing any right of such prevailing party under or with respect to this Agreement, including without limitation such fees and expenses of attorneys and accountants, which shall include, without limitation, all fees, costs and expenses of appeals.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date written below.

Date: 


By:



Name:

Title:

COMMON STOCKHOLDERS:
Each Common Stockholder’s spouse indicates by the execution of this Agreement her consent to be bound by the terms herein as to her interests, whether as community property or otherwise, if any, in the Company.

SERIES A STOCKHOLDERS:
[EXHIBIT G]

MANAGEMENT RIGHTS LETTER FOR [Name]


, 199__

Re:  Management Rights Letter for [Name]
Gentlemen:

This letter will confirm our agreement that pursuant to your purchase of shares of Series A Stock of                        (the “Company”),                                 (“Investor”) will be entitled to the following contractual information and management rights, in addition to rights to non-public financial information, inspection rights, and other rights specifically provided to all investors in the current financing:

1) The Company shall provide to Investor, within 30 days of the end of each calendar year, a list of all holders of equity interests and rights to acquire equity interests in the Company as of the end of such year, and the type and amount of such securities held by each such holder.

2) Investor shall be entitled to consult with and advise management of the Company on significant business issues, including management’s proposed annual operating plans, and management will meet with a representative(s) of Investor regularly during each year at the Company’s facilities at mutually agreeable times for such consultation and advice and to review progress in achieving said plans.

3) Investor may examine the books and records of the Company and inspect its facilities and may request information at reasonable times and intervals concerning the general status of the Company’s financial condition and operations, provided that access to highly confidential proprietary information and facilities need not be provided.

4) If Investor is not represented on the Company’s Board of Directors, the Company shall give a representative of Investor copies of all notices, minutes, consents, and other material that it provides to its directors; provided, however, that the Company reserves the right to exclude such representative from access to any material or portion thereof if the Company believes upon advice of counsel that such exclusion is reasonably necessary to preserve the attorney-client privilege, to protect highly confidential proprietary information or for other similar reasons.  Upon reasonable notice and at a scheduled meeting of the Board or such other time, if any, as the Board may determine in its sole discretion, such representative may address the Board of Directors with respect to Investor’s concerns regarding significant business issues facing the Company.

Investor agrees to hold in confidence and trust and not use or disclose any “confidential information” provided to or learned by it in connection with its rights under this letter.  The term “confidential information” does not include information that (a) is or becomes generally available to the public other than as a result of disclosure by Investor; (b) was available to Investor on a nonconfidential basis prior to its disclosure to Investor; (c) was already lawfully in Investor’s possession; (d) becomes available to Investor on a nonconfidential basis from a source other than the Company, provided that, to Investor’s knowledge, such source is not bound by confidentiality agreements with the Company; or (e) is independently developed by Investor.

The rights described herein shall terminate and be of no further force or effect upon the consummation of the sale of the Company’s securities pursuant to a registration statement filed by the Company under the Securities Act of 1933 in connection with the firm commitment underwritten offering of its securities to the general public.  The confidentiality provisions hereof will survive any such termination.


Very truly yours,


[Name of Company]


By: 


Title: 

AGREED AND ACCEPTED THIS 
 DAY OF 
, 20
.

[Name of Investor]

By 

Title 


*/	[Note:  This is participating preferred.]


**/	Only for the benefit of the Company, not the investors.






