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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

	CAROLYN MARTIN,

Plaintiff,

v.

NAVAL CRIMINAL INVESTIGATIVE SERVICE (“NCIS”); MARK D. CLOOKIE, NCIS DIRECTOR; WADE JACOBSON, NCIS ACTING SPECIAL AGENT IN CHARGE, MARINE CORPS WEST FIELD OFFICE; SEAN SULLIVAN, STAFF JUDGE ADVOCATE, MARINE CORPS RECRUIT DEPOT SAN DIEGO; GERALD “JERRY” MARTIN, NCIS SPECIAL AGENT; RAY MABUS, SECRETARY OF THE NAVY; JOHN DOES 1-7,
Defendants.
	Case No. 10-cv-1879 WQH AJB 

MEMORANDUM IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION
 


INTRODUCTION
The First Amendment guarantees individuals the right to attend court in both the civilian and military judicial systems.  As a military criminal defense investigator, Carolyn Martin has often attended military court hearings and has never previously been prohibited from doing so
.  For no legitimate reason, the Staff Judge Advocate at Marine Corps Recruit Depot (MCRD) San Diego issued a blanket directive banning Ms Martin from entering the building where the courtroom at MCRD San Diego is located.  That directive violates the First Amendment and should be enjoined, especially because Ms. Martin will likely need to testify in the MCRD courtroom in the near future.
FACTS
Carolyn Martin (“Ms. Martin”) served for fourteen years in the United States Marine Corps (USMC) in intelligence and administration capacities and has long held a top secret security clearance.  She has worked as a federal contract investigator for approximately the past ten years and has conducted military criminal defense investigations during the last four years.
Ms. Martin has investigated approximately 40 cases in the military justice system.  She enters into a contractual agreement directly with the defendant but works at the direction of defense counsel.  Her contracts typically require the accused to pay her an initial retainer fee and an hourly rate for subsequent services rendered.  Because service members often cannot afford to pay for her full investigative services, defense counsel normally requests that the court-martial convening authority or the military judge authorize government payment for her investigative work.  The convening authority and the court deny those requests in the vast majority of cases.  As a result, much of Ms. Martin’s investigative work on behalf of accused service members is uncompensated.  Beyond a certain point in an investigation, her typical client is no longer capable of paying her, even though further investigation is required for an adequate defense.    
As a criminal defense investigator, Ms. Martin assists the defense by conducting an independent investigation of the evidence.  This includes interviewing the accused and the witnesses, conducting an investigation of the scene of the alleged crime, engaging in other background investigation, communicating with defense counsel about her findings, and writing reports for defense counsel.  Where Ms. Martin uncovers relevant evidence, she often testifies to bring evidence before the court.  Ms. Martin also sometimes assists the defense in post-trial matters before military appellate courts and in administrative separation hearings.   She has often attended hearings and trials in military courts, even when she is not testifying, and has never previously been prohibited from doing so.
Lt. Col. Sean Sullivan, the Staff Judge Advocate at the Marine Corps Recruit Depot (MCRD) San Diego and a former prosecutor 
for the Department of the Navy and USMC in cases on which Ms. Martin worked as a defense investigator, recently declared that Ms. Martin was banned from Building 12 at MCRD San Diego, which includes the military criminal defense offices, the legal assistance office, and the courtroom at MCRD San Diego.  Ms. Martin would otherwise be allowed access to those areas of MCRD San Diego.  
Ms. Martin is currently conducting defense investigations in cases arising at MCRD San Diego.  Lt. Col. Sullivan’s order impairs her ability to meet and confer with defense counsel, prevents her from attending any courtroom proceedings or testifying on behalf of her clients, and impedes her ability to adequately investigate her client’s cases.  In particular, one of the cases, involving charges of conspiracy, effecting unlawful enlistment, appointment, or separation, and failure to obey order or regulation is likely to have hearings and/or trial set in October 2010.  It is likely that Ms. Martin would be required to testify at one or more hearings in that case, but Sullivan’s order imminently threatens her ability to do so.
ARGUMENT
“A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the public interest.”  Winter v. Natural Resources Defense Council, Inc., 129 S. Ct. 365, 374 (2008) TA \l "Winter v. Natural Resources Defense Council, Inc., 129 S. Ct. 365 (2008)" \s "Winter, 129 S. Ct." \c 1 .  As the Ninth Circuit recently confirmed, a “preliminary injunction is appropriate when a plaintiff demonstrates ... that serious questions going to the merits were raised and the balance of hardships tips sharply in the plaintiff’s favor,” and “the other Winter factors, including the likelihood of irreparable harm” are satisfied.  Alliance for Wild Rockies v. Cottrell, ___ F.3d ___, 2010 WL 2926463, *7 (9th Cir. Jul. 28, 2010).  This case meets each element of that standard.  Ms. Martin is likely to succeed on the merits, because there is no legitimate justification to violate her First Amendment right of access to the military court system.  Because First Amendment violations result in irreparable harm as a matter of law and the public interest always favors protecting constitutional rights, the Court should issue a preliminary injunction.
I.
PLAINTIFF HAS THE FIRST AMENDMENT RIGHT TO ATTEND MILITARY COURT PROCEEDINGS AT MCRD SAN DIEGO.
The First Amendment guarantees the right of the public to attend judicial proceedings, especially in criminal cases, except in rare and narrow circumstances.  Press-Enterprise Co. v. Superior Court, 478 U.S 1 (1986) (preliminary hearings); Press-Enterprise Co. v. Superior Court, 464 U.S. 501 (1984) (voir dire); Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982) (trials).  The “right of access to court proceedings” can be “overcome only by an overriding right or interest based on findings that closure is essential to preserve higher values and is narrowly tailored to serve that interest.”  Oregonian Pub. Co. v. United States Dist. Court for Dist. Of Oregon, 920 F.2d 1462, 1466 (9th Cir. 1990) (citing cases).  
This First Amendment rule squarely applies to proceedings in military courts.  ABC, Inc. v. Powell, 47 M.J. 363, 365 (Ct. App. Armed Forces 1997); United States v. Scott, 48 M.J. 663, 665 (Army Ct. Crim. App. 1998); United States v. Story, 35 M.J. 677, 677 (Army Ct Mil. Rev. 1992), aff’d, 37 M.J. 270 (1993).  As confirmed in the Rules for Courts-Martial, “courts-martial shall be open to the public.  For purposes of this rule, ‘public’ includes members of both the military and civilian communities.”  RCM 806(a).

As an individual, Ms. Martin is entitled to enforce her First Amendment right of access to the military justice system.  There is no legitimate justification for Lt. Col. Sullivan’s decision to ban Ms. Martin from the courtroom and defense counsel offices at MCRD San Diego, which she is otherwise allowed to enter.  His order improperly prevents her from attending any courtroom proceedings or testifying on behalf of her clients, impairs her ability to confer with defense counsel, and otherwise impedes her ability to adequately investigate her clients’ cases.  Cf. Williams v. Stewart, 441 F.3d 1030, 1053 (9th Cir. 2006) (recognizing need for “investigative help to ensure that an accused has received the effective assistance of counsel”).  Lt. Col. Sullivan’s decision therefore likely violates the First Amendment and should be enjoined.
Sullivan’s decision is not justified by or narrowly tailored to any compelling interest grounded in the facts of a particular court-martial proceeding.  He did not make the decision as a military judge presiding over a given hearing or trial.  Cf. RCM 806(b) (“military judge may … exclude specific persons from the courtroom” based on findings that “exclusion is necessary” and “as narrowly tailored as possible”).  Instead, he issued a blanket order covering all hearings at MCRD San Diego in his capacity as Staff Judge Advocate, or legal advisor to the “convening authority,” in this case the officer in command of MCRD San Diego.  See 10 U.S.C. § 806(b) (“Convening authorities shall at all times communicate directly with their staff judge advocates or legal officers in matters relating to the administration of military justice”); 10 U.S.C. § 834(a) (“Before directing the trial of any charge by general court-martial, the convening authority shall refer it to his staff judge advocate for consideration and advice”).  Such an order is grossly overbroad, in clear violation of the First Amendment.
This case presents no issue of a judge excluding individuals from part of a particular hearing because of their behavior during that hearing.  Cf. United States v. Osborne, 68 F.3d 94, 98-99 (5th Cir. 1995); United States v. Sherlock, 962 F.2d 1349, 1357-58 (9th Cir. 1989); United States ex rel. Orlando v. Fay, 350 F.2d 967 (2d Cir. 1965).  Sullivan did not act as a judge presiding over a particular hearing.  Instead, he issued a blanket directive, regardless of the facts of a given case.  While a judge may exclude witnesses from a hearing except during their testimony, Sullivan’s order improperly prevents Ms. Martin from testifying at all, as well as attending court when she is not testifying.  Nor does this case present any issue of safeguarding classified information in a given case.  Cf. United States v. Grunden, 2 M.J. 116, 121 (Ct. Mil. App. 1977) (discussing closure of military proceedings to protect classified information).  In any event, Ms. Martin is a former Marine who has long held a top secret security clearance.

This case cannot be disposed of by the mere assertion of deference to the military.  As the Court of Military Appeals held, “The simple utilization of the terms ‘security’ or ‘military necessity’ cannot be the talisman in whose presence the protections of the Sixth Amendment and its guarantee to a public trial must vanish.”  Id.  The same is true for the First Amendment.  Waller v. Georgia, 467 U.S. 39, 46 (1984) (Sixth Amendment “no less protective of a public trial” than First Amendment).  Though it “acknowledged the uniqueness of the military society,” the Court of Military Appeals emphasized that “analysis and rationale will be determinative of the propriety of given situations, and that the mere uniqueness of the military society or military necessity cannot be urged as the basis for sustaining that which reason and analysis indicate is untenable.”  Grunden, 2 M.J. at 121 n.9.  
That principle applies here.  Sullivan’s blanket directive is not supported by any plausible reason or analysis.  Ms. Martin has a clear First Amendment right of access to the judicial system at MCRD San Diego.  As a member of the public otherwise allowed on base, and a defense investigator with clients depending on her work, she is fully entitled to enter the judicial facilities at MCRD San Diego.  At the least, she has demonstrated serious questions going to the merits and is entitled to a preliminary injunction.
II.
BECAUSE SHE IS LIKELY TO PREVAIL ON THE MERITS, PLAINTIFF NECESSARILY MEETS THE REMAINING REQUIREMENTS FOR A PRELIMINARY INJUNCTION.
The Court need not linger over irreparable harm, balance of equities, and public interest.  “The loss of First Amendment … freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.”  S.O.C., Inc. v. County of Clark, 152 F.3d 1136, 1148 (9th Cir. 1998) TA \l "S.O.C., Inc. v. County of Clark, 152 F.3d 1136 (9th Cir. 1998)" \s "S.O.C., Inc. v. County of Clark, 152 F.3d 1136, 1148 (9th Cir. 1998)" \c 1 .  Often, in cases involving “First Amendment rights … which must be carefully guarded against infringement … injunctive relief is clearly appropriate.”  Elrod v. Burns, 427 U.S. 347, 373 (1976) TA \l "Elrod v. Burns, 427 U.S. 347 (1976)" \s "Elrod v. Burns, 427 U.S. 347, 373 (1976)" \c 1 .  The “balancing of equities that is undertaken in a conventional equity case is out of place in dealing with rights so important as the modern Supreme Court considers the rights of expression to be.”  Shondel v. McDermott, 775 F.2d 859, 869 (7th Cir. 1985) TA \l "Shondel v. McDermott, 775 F.2d 859 (7th Cir. 1985)" \s "Shondel v. McDermott, 775 F.2d 859, 869 (7th Cir. 1985)" \c 1 .  Finally, courts “have consistently recognized the significant public interest in upholding First Amendment principles.”  Sammartano v. First Judicial District Court, 303 F.3d 959, TA \s "Sammartano, 303 F.3d"  974 (9th Cir. 2002).  It “is always in the public interest to prevent the violation of a party’s constitutional rights.”  G & V Lounge, Inc. v. Michigan Liquor Control Comm., 23 F.3d 1071, 1079 (6th Cir. 1994) TA \l "G & V Lounge, Inc. v. Michigan Liquor Control Comm., 23 F.3d 1071 (6th Cir. 1994)" \s "G & V Lounge, Inc. v. Michigan Liquor Control Comm., 23 F.3d 1071, 1079 (6th Cir. 1994)" \c 1 .  “In a First Amendment case, therefore, the likelihood of success on the merits is often the determining factor in whether a preliminary injunction should issue.”  Phelps-Roper v. Nixon, 545 F.3d 685, 690 (8th Cir. 2008).  Because Ms. Martin has demonstrated a likelihood of success, the Court should issue a preliminary injunction.

III.
NO BOND SHOULD BE REQUIRED.
The Court should not require a bond under Fed. R. Civ. P. 65 TA \s "Fed. R. Civ. P. 65" (c).  The “purpose of such a bond is to cover any costs or damages suffered by the government, arising from a wrongful injunction.”  Gorbach v. Reno, 219 F.3d 1087, 1092 (9th Cir. 2000) TA \l "Gorbach v. Reno, 219 F.3d 1087 (9th Cir. 2000)" \s "Gorbach, 219 F.3d" \c 1 .  The Court “is vested with wide discretion in the matter of security and it has been held proper for the court to require no bond where there has been no proof of likelihood of harm ….”  Doctor’s Associates, Inc. v. Stuart, 85 F.3d 975, 985 (2d Cir. 1996) TA \l "Doctor’s Associates, Inc. v. Stuart, 85 F.3d 975 (2d Cir. 1996)" \s "Doctor’s Associates, Inc. v. Stuart, 85 F.3d 975, 985 (2d Cir. 1996)" \c 1 .  Moreover, no bond should be required in free speech cases involving no harm to the defendant.  Baca v. Moreno Valley Unified School Dist., 936 F. Supp. 719, 738 (C.D. Cal. 1996) TA \l "Baca v. Moreno Valley Unified School Dist., 936 F. Supp. 719 (C.D. Cal. 1996)" \s "Baca v. Moreno Valley Unified School Dist., 936 F. Supp. 719, 738 (C.D. Cal. 1996)" \c 1 .

It is difficult to envision how the government would incur compensable costs or damages, even if the injunction were later dissolved.  Rule 65(c) does not authorize the Defendants to recover attorney fees arising from issuance of the injunction.  Bass v. First Pacific Networks, Inc., 219 F.3d 1052, 1055-56 (9th Cir. 2000) TA \l "Bass v. First Pacific Networks, Inc., 219 F.3d 1052 (9th Cir. 2000)" \s "Bass v. First Pacific Networks, Inc., 219 F.3d 1052, 1055-56 (9th Cir. 2000)" \c 1 .  Therefore, the government will suffer no compensable harm from the injunction, and no bond should be required.  See Gorbach, 219 F.3d TA \s "Gorbach, 219 F.3d"  at 1092.

CONCLUSION

For the foregoing reasons, the Court should issue a preliminary injunction protecting Ms. Martin’s First Amendment right of access to the military justice facilities at MCRD San Diego.
Dated:
September 15, 2010


Respectfully submitted,

	
	David Blair-Loy
Attorney for Plaintiff



	
	


�LtCol Sullivan issued this directive two days after I was notified of my debarment at Beaufort.  


�LtCol Sullivan is still a prosecutor on the SSgt Wuterich case.





	
	 
	


	
	2.
	Case No. 10-cv-1879



