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When examining the record, Mr. Mahfouz’s recourse is procedurally limited to filing a Motion for Relief from Judgment. Provided Mr. Mahfouz can establish (1) his trial counsel failed to inform him of the sex offender registration statute and (2) his appellate counsel was ineffective for failing to raise the registration issue, he may have a meritorious claim. 

I. Procedural Basis for Relief: 

Mr. Mahfouz made timely motions to withdraw his plea before sentencing and within six months of sentencing pursuant to the guidelines in MCR .310(C). (Mahfouz Record at 6). Thereafter, Mr. Mahfouz filed an Application for Leave to Appeal which was denied both the Michigan Court of Appeals and the Michigan Supreme Court. (Mahfouz record at 8). Procedurally, his recourse is limited to filing a Motion for Relief from Judgment pursuant to MCR 6.502. MCR 6.508 further limits the conditions under which a defendant may bring the motion. 

Under MCR 6.508(D) the defendant has the burden of establishing entitlement to relief. According to MCR 6.508, in order to bring a successful Motion for Relief from Judgment, the defendant must establish (1) good cause for failing to raise grounds for relief in a prior motion, and (2) actual prejudice from the alleged irregularities. MCR 6.508(D); People v. McSwain, 259 Mich. App. 654, 679-680 (2003). 

The “good cause” requirement may be fulfilled if defendant can establish that his prior appellate counsel was ineffective. However, not all errors committed by appellate counsel will rise to the level of constitutionally ineffective counsel. People v. Reed, 449 Mich. 375 (1995). The court may waive the “good cause” requirement of (D)(3)(a) if it concludes that there is a significant possibility the defendant is innocent of the crime. 

Further, the “actual prejudice” component requires the defendant establish that but for the alleged error, he would have a reasonably likely chance of acquittal. MCR 6.508(D)(3)(b)(i). In the context of a plea conviction, actual prejudice means the defect in the proceeding rendered the plea involuntary to the degree it would be manifestly unjust to let the conviction stand. MCR 6.508(D)(3)(b)(ii). 

There is no statute of limitations to file a Motion for Relief from Judgment. Pursuant to MCR 6.509 (A), if a Motion for Relief from Judgment is denied, the defendant has 6 months to appeal the trial court’s decision. 

II. Prejudice of Late Filing of Appeal: 

Pursuant to MCR 7.205 an Application for Leave to Appeal must be filed within 21 days after entry of the judgment or order. An application may be filed within 6 months thereafter, however the Court of Appeals may take into account the length and reasons for delay in considering whether to grant the application. MCR 7.205(F)(1). 

Here, the application for leave to appeal was filed within 6 months and was due to a delay in receipt of a necessary transcript. (Mahfouz Record at 7). Although the Court of Appeals can consider the delay on filing, its basis for denying the application was solely due to “lack of merit in the grounds presented.” (Mahfouz Record at 8; Exhibit A). While there is little case law on the issue, it appears that the late filing was harmless error since the Court of Appeals based its decision n the merits of Mr. Mahfouz’s claims. 

III. Ineffective Assistance of Counsel: 

Generally, courts presume effective assistance of counsel and the defendant bears a heavy burden of proving otherwise. People v. Davis, 250 Mich. App. 357, 368 (2002). To establish an ineffective assistance of counsel claim, the defendant must show: “(1) counsel’s performance was below an objective standard of reasonableness and (2) there is a reasonable probability that, but for counsel’s error, the result of the proceedings would have been different.” People v. Davenport, 280 Mich. App. 464, 468 (2008); See also People v. Sabin, (On Second Remand), 242 Mich. App. 656, 659 (2000). 

a. Failure to Register as a Sex Offender: 

Failure to inform a client of the ramifications of a guilty plea, in particular mandatory registration as a sex offender, amounts to ineffective assistance of counsel. People of the State of Mich. v. Fonville, (Mich. App. 2011). The Fonville court held that a claim of ineffective assistance of counsel is established where a defendant can show: (1) his attorney failed to inform him of the sex offender registration statute, and (2) he would not have pled guilty with knowledge of the registration requirement. Id. at 19. Because the sex offender registration statute is “succinct, clear and explicit” in its definition of the registration requirement, an attorney’s failure to notify his client of such a requirement falls below an objective standard of reasonableness. Id. Further, when defendant can show that he would not have pled had he known of the registration requirement, but for counsel’s error, the result of the proceeding would have been different. Id. 

Here, it appears that Mr. Mahfouz has a colorable claim. Provided he can establish that his attorney failed to inform him of the registration requirement,  Fonville establishes such a deficiency amounts to ineffective assistance of counsel. In order to bring a Motion for relief from Judgment, however, Mr. Mahfouz must also establish “good cause” (i.e. his appellate counsel was ineffective) for failing t bring the claim on appeal.  
b. Coercion: 
In People v. Zuniga , 223 N.W.2d 652, 656 (1974), the court held that in order for an attorney’s statement amount to coercion, it must be an absolute promise and not a mere prediction. Despite counsel’s suggestion defendant would receive a lighter sentence if he pled guilty, the court found that such statement only amounted to a prediction and fell short of coercion. Id. at 656. “A guilty plea made in reliance upon advice of counsel estimating defendant’s chances of acquittal, and expected sentencing, is a voluntary plea. There mere fact that an accused, knowing his rights and the consequences of his act, hopes and believes that he will receive a shorter sentence or milder punishment by pleading guilty then he would upon a trial and conviction by a jury, presents no ground for permitting the withdrawal of the plea after he finds that his expectation has not been realized.’ Id. citing People v. Grabowski, 147 N.E.2d 49, 52 (1957); People v. Morreale, (1952) 412 Ill. 528, 532. 

In determining whether defendant received ineffective assistance of counsel with respect to advice given in deciding whether to plead guilty, question is not whether counsel's advice was right or wrong, but whether advice was within range of competence demanded of attorneys in criminal cases. People v. Jackson, 203 Mich.App. 607 (1994), appeal denied 519 N.W.2d 163, 445 Mich. 879. 

Mr. Mahfouz’s case appears analogous to the Zuniga defendant. Unless he can establish that his trial counsel informed him that there was no chance that he would succeed at trial, a mere representation that he will serve a lighter sentence if he pleads early will not rise to the level necessary to establish coercion. 

