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If the military judge (1) does not take judicial notice that U.S. Marine Corps Forces, Pacific Order 5355.2 is a lawful general order and (2) intends to give the instruction contained in the Military Judges’ Benchbook Instruction 3-16-1, Note 4 (“Dispute as to whether order was general”), the government requests that the military judge give the following instruction after Note 4 of Instruction 3-16-1:

You are advised that although a general order must be issued by an officer having general court-martial jurisdiction or a general or flag officer in command, it need not be signed by such an officer.  A general order may be properly be signed by someone other than the Commander, such as the Commander’s Chief of Staff, so long as the person who did sign the order was authorized to do so. 

You may presume that the Chief of Staff to the Commander, U.S. Marine Corps Forces Pacific, was authorized to sign MARFORPAC Order 5355.2, unless this presumption is overcome by evidence to the contrary. You may also consider any other evidence that has been presented on the matter, including the responsibilities of the Chief of Staff outlined in the MARFORPAC Staff Regulations.

As authority for this instruction, the government provides the cases cited in the government’s response to the defense motion to dismiss (unlawful order), in particular United States v. Breault, 30 M.J. 833, 836-38 (N.M.C.M.R. 1990).
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