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1.  Nature of Motion.  This motion is brought under the procedures as outlined by Military Rule of Evidence (M.R.E.) 412, and pursuant to the Sixth Amendment of the Constitution (specifically the Right to Confrontation), M.R.E. 608, and applicable Military Appellate court precedent, the Defense requests that the court allow evidence of, as well as cross examination regarding, the past claims of sexual abusive and subsequent psychological counseling for Jessica Brooder and Elizabeth Easley, exclusion of which would violate the constitutional rights of the accused.  Additionally, the purpose of presenting this evidence is to show bias and motive to misrepresent on the part of Jessica Brooder and Elizabeth Easley.  M.R.E. 608(c).

2.  Summary of Facts.

a. 
According to the Government’s theory, funded law program, University of San Diego, law school student Captain Douglas Wacker (an unmarried man) went to New Orleans, LA in During the first week of April in 2007 along with unmarried fellow USD law school students Jessica Brooder, Elizabeth Easley and others.  

b. On 3 April 2007, after a night of eating, dancing and drinking in the historic and famous French Corridor on Bourbon Street, Captain Wacker, Jessica Brooder and Elizabeth Easley agreed to have a three some in the hotel they were staying at.

c. The next day, the two women (whose boyfriends had by then learned of the incident and were less than pleased with Captain Wacker), said that they could not remember what happened the night before and that they must have been raped.  

d. For this conduct, Capt Wacker is accused of rape, attempted rape and a few article 133 and 134 offenses concerning what was actually the beginning of a consensual threesome between three unmarried adults in a hotel room located near the famous Bourbon Street in New Orleans, LA.  
e. Elizabeth Easley was sexually assaulted before the night she was with Doug Wacker in that hotel room.  She wrote about this incident in a journal that was disclosed to the Defense by the Government.
f. Expert witness psychiatrists, like Dr. Thomas Grieger (a defense requested witness that was denied) have testified in previous military GCMs concerning sexual assault charged against an accused where the alleged victims in those cases also had previously claimed sexual assault.

g. Regarding Ms. Easley’s previous sexual assault claim, Dr. Grieger could also opine on what impact if any Easley’s previous claim of rape or sexual assault by another person has had on her ability to accurately report events.  Specifically, the prior incidents tend to impact an alleged victim’s ability to accurately recall the current incident.  This is expert testimony that Capt Wacker’s lawyers cannot testify about.  This is also expert psychiatric testimony that only a trained and educated professional like Dr. Grieger can testify about.  
3.  Discussion.


The defense submits that the known evidence regarding the prior allegation of sexual assault by Elizabeth Easley and her subsequent mental health treatment history (there is a pending discovery request on this subject not yet answered) does not fall within the purview of M.R.E. 412, nor 403.  
Assuming (based on hearsay from Ms. Easley’s own disclosure) that Ms. Easley has made other rape allegations that were false or not substantiated, these prior false allegations are not prior “sexual misconduct” and thus not protected by Rule 412. 
United States v. Wuterich, 67 M.J. 32 (CAAF 2008) held that under RCM 703(f)(1), each party is entitled to the production of evidence which is relevant and necessary; MRE 401 establishes a low threshold of relevance; and, as noted in the nonbinding Discussion accompanying RCM 703(f)(1), relevant evidence is necessary when it is not cumulative and when it would contribute to a party’s presentation of the case in some positive way on a matter in issue).  

M.R.E. 611 provides for cross-examination on matters affecting the credibility of the witness.  Evidence of a prior false allegation of sexual assault by the alleged victim directly impacts the credibility of a witness, especially in a case where there is a sexual assault and the defense is consent. Simply put, this case will come down to who the trier of fact believes, the alleged victim or the accused.


Military Rule of Evidence (M.R.E.) 412 generally prohibits “[e]vidence offered to prove that any alleged victim engaged in other sexual behavior” or “any alleged victim’s sexual predisposition.”   Although M.R.E. 412 is “a rule of exclusion,” intended to protect alleged victims of sexual assaults from “needless embarrassing and degrading cross-examination, and unwarranted invasions of privacy,” United States v. Banker, 60 M.J. 216, 223, (C.A.A.F. 2004), it is not “a rule of absolute privilege.” United States v. Harris, 41 M.J. 890, 892 (A.C.C.A. 1995).  Military Rule of Evidence 412 specifically lists three exceptions and permits the admission of:

(A)
evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;

(B)
evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution;

(C)
evidence the exclusion of which would violate the constitutional rights of the accused.  M.R.E. 412(b)(1).  


Military Rule of Evidence 412(b)(1)(C) addresses “evidence the exclusion of which would violate the constitutional rights of the accused.”  It provides the accused the right to present evidence that is “relevant, material, and favorable to his defense” Banker 60 M.J. at 222 (quoting United States v. Dorsey, 16 M.J. 1, 5 (C.M.A. 1983).  In determining whether evidence is material, the court looks at “‘the importance of the issue for which the evidence was offered in relation to the other issues in [the] case; the extent to which the issue is in dispute; and the nature of the other evidence in the case pertaining to this issue.” Id. (quoting United States v. Colon-Angueira, 16 M.J. 20, 26 (C.M.A. 1983).  After determining that evidence is relevant and material, it must then be determined whether it is “favorable to the accused’s case.” Id.  The term “favorable” is considered synonymous with “vital.” Id.

The defense intends to admit evidence that the alleged victim, Ms. Easley (and if it exists for Ms. Jessica Brooder), was the alleged victim of a sexual assault prior to her meeting Capt Wacker (the extent of this incident or other incidents have yet to be provided in discovery—the defense requests to be informed about this by the Government.  See US v. Brady and US v. Giglio).  This evidence is not sought to embarrass or degrade Ms. Easley.  While it is partly intended to introduce a character for untruthfulness, or, in other words, that she has previously made false allegations of sexual assault; this evidence is not intended as evidence of her willingness to engage in sexual activity.  Primarily, this evidence is required to provide the trier of fact with background information vital to explaining Ms. Easley’s psychological history (Again, there is a pending defense discovery request concerning the full extent of Ms. Easley’s psychological treatment history---only from the Government’s disclosures does the defense know that Ms. Easley did have some mental health treatment and counseling.  The defense suspects that Ms. Jessica Brooder had mental health treatment too based on discovery disclosures).  


Although the Government’s answer of the pending defense discovery requests may prove otherwise, IF Ms. Easley experiences flashbacks that may be the result of post-traumatic stress disorder (PTSD) or other psychological conditions that she suffers as a result of this previous sexual assault, then these are facts the members panel needs to know about.  The defense anticipates that Ms. Easley will testify that on the date in question, she has trouble recalling most of the events that took place that evening.  The defense also anticipates that Ms. Easley will claim that she has trouble recalling most of the events for her previous sexual assault claim(s).  This evidence goes straight to mistake of fact as to consent - an affirmative defense for aggravated sexual assault - as Ms. Easley may have been, in fact, awake the entire time that she and Capt Wacker had sex that day.  Without providing the background of the underlying trauma that resulted in these potential psychological episodes, the trier of fact will not be able to understand the context of the reason Ms. Easley claims to not remember what happened to her.  She is intentionally omitting her memories.  Thus, the exclusion of this evidence would violate Capt Wacker’s 5th and 6th Amendment rights to due process and confrontation of his accuser.

Accordingly, the defense asks this Court to allow it full leeway in cross examining both Ms. Easley and Ms. Brooder about any previous sexual assault claims as well as all mental health treatment, diagnosis and counseling that they have received to date.
4.  Evidence and Burden of Proof.    


a.  Pursuant to R.C.M. 905(c) and M.R.E 412(c), the burden of proof is a preponderance of the evidence, and is assigned, as the moving party, to the Defense.


b.  Evidence to be offered:  

i. Witness testimony of Elizabeth Easley:  to discuss her past sexual assault history and mental health treatment, diagnosis and counseling.
ii. Witness testimony of Jessica Brooder:  to discuss her past sexual assault history and mental health treatment, diagnosis and counseling.
iii. Witness testimony of Justin Micklish:  to discuss Jessica Brooder’s past sexual assault history and mental health treatment, diagnosis and counseling.
iv. Witness testimony of Donald Cook:  to discuss Elizabeth Easley’s past sexual assault history and mental health treatment, diagnosis and counseling.
v. Witness testimony of Maribel Bradberry, PhD (University of San Diego Psychologist) to discuss the mental health treatment, diagnosis and counseling of Elizabeth Easley.
vi. Witness testimony of ALL other mental health providers that EVER treated Jessica Brooder and Elizabeth Easley.  These individuals and their addresses are known by the trial counsel and the defense wants them to testify at the motion’s hearing on this issue.
5.  Relief Requested.   The Defense respectfully requests that evidence of Elizabeth Easley’s past sexual assault claims and psychological counseling/treatment history (and any that exist for Jessica Brooder), before and after this incident, be allowed, and that cross-examination into the same be permitted at trial on the merits.

6.  Argument.  Respectfully requested.  This pleading was served on the court and parties on 31 August 2010.
                                                                                    ______/S/
_____
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