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Report on Public Policy Position
Name of committee: 

Criminal Jurisprudence & Practice Committee

Contact persons: 

Hon. David Hoort

Gretchen Schlaff

E-mail:

Hon. David Hoort - dhoort@ioniacounty.org

Gretchen Schlaff - Gretchen.Schlaff@macombcountymi.gov

Proposed Court Rule or Administrative Order Number:

2008-36 - Proposed Amendment of Rule 7.202 of the Michigan Court Rules and Proposed Adoption of Administrative Order No. 2011-XX
Alternative A, the proposed amendment of MCR 7.202 would establish that an order suppressing material and substantial evidence is considered a final order, and therefore subject to an appeal by right. By contrast, Alternative B, a proposed administrative order, would establish a right to a mandatory stay while a prosecutor pursues interlocutory appeal of a trial court’s decision to suppress a prosecutor’s evidence. These proposals were prompted by the Court’s decision in People v Richmond, 486 Mich 29 (2010), in which the Court held that a prosecutor’s decision to move to dismiss the prosecutor’s case makes the case moot on appeal.

Date position was adopted:

September 19, 2011
Process used to take the ideological position:

Position adopted after discussion and electronic vote

Number of members in the decision-making body:

19
Number who voted in favor and opposed to the position:

8 Voted for position

6 Voted against position

0 Abstained from vote

5 Did not vote

Position:

Oppose

Explanation of the position, including any recommended amendments:
The committee feels that neither alternative is needed. Under Michigan law there is already a procedure in place for the prosecutor to file an application for leave to appeal and request a stay. If the trial court and the Court of Appeals wrongfully deny a stay, the Supreme Court can easily reverse and grant a stay pending the appeal. 

Alternative A changes Michigan law by its re-definition of a 'final judgment' or 'final order' and affords the prosecutor rights not similarly available to the defense. Alternative B bypasses established appellate rules and also affords to the prosecutor a right not similarly available to the defense. Both alternatives also eliminate the discretion by the trial court and Court of Appeals, as needed, to grant or deny a stay of proceedings.  
The text of any legislation, court rule, or administrative regulation that is the subject of or referenced in this report.  http://courts.michigan.gov/supremecourt/Resources/Administrative/2008-36_06-14-11_formatted%20order.pdf
If recommending State Bar action on this issue, complete the following:
List any arguments against the position:

Support Alternative A:

Alternative A, as long as the “upon prosecutor certification” language is deleted. If the court grants suppression and the prosecutor’s appeal is denied (or the trial court is upheld), the case should be deemed dismissed.  
The prosecution is the only party who cannot appeal an adverse pre-trial ruling or verdict after trial. Alternative A only comes into play when the prosecution certifies that the evidence is crucial and when the judge refuses to dismiss the case without the crucial evidence. This leaves the prosecution in an impossible position: (1) to proceed without the evidence and risk a directed verdict or an acquittal (not appealable for constitutional reasons) or (2) to defensively dismiss the case and attempt to appeal, in which case the issue will be considered moot pursuant to People v Richmond, 486 Mich 29 (2010), where the Court held that a prosecutor’s decision to move to dismiss the prosecutor’s case renders the issue moot on appeal. It is difficult to see how the defense is harmed if MCR 7.202 is amended in accordance with Proposal A. If the prosecution loses the appeal, the case is over. The prosecution cannot reinstate the charges unless it has newly discovered evidence that could not have been discovered absent reasonable diligence. This is the rule used in the federal system and throughout the country.
Support Alternative B:
The flaw in Proposal A is that it requires some certification that a prosecutor may be reluctant to provide in light of the extreme result if the suppression is affirmed. Another prosecutor at a different time may feel that she/he could go forward without the evidence that the former prosecutor thought was crucial.  

Two committee members disagreed with the committee’s position report because it leaves the Richmond problem in place with nothing to remedy the problem that prosecutors were facing -- proceeding when the judge refuses a stay. Certainly, there are appellate avenues, but those take time, and if the motion was last-minute (as is often the case with motions in limine), getting to the appellate courts and establishing an abuse of discretion in refusing a stay can be very problematic on short notice. Double Jeopardy does not bar a defendant from a new trial where a judge's decision is reversed on appeal; it does bar a prosecutor if he is forced to proceed without key evidence that should have been admitted and loses the case.
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