	
	


	
	



Non-Disclosure Agreement

THIS AGREEMENT is entered into this                      (“Effective Date”), by and between *** a corporation formed pursuant to the laws of the State of _______, and having its office and place of business at _______________ (hereinafter referred to as "***") and [COMPANY NAME] a [PLACE OF INCORPORATION] located at ______________________________ (each a “party” and collectively the “parties”).

WHEREAS, the above parties plan to evaluate and/or to develop a mutually beneficial business relationship; and
WHEREAS, in order to facilitate this business relationship, certain confidential and proprietary, technical, financial, business information, processes, or methodologies may be disclosed between the parties; and
WHEREAS, the parties desire to protect the confidentiality of, maintain their respective rights in, and prevent the unauthorized use and disclosure of such information.
NOW, THEREFORE, the parties agree to the following:
1. The term “Information,” as used in this Agreement, includes any and all information and know-how that the parties may from time to time disclose to each other, whether orally, in writing, digitally, in the form of machine-readable code, or embodied in hardware or any other physical medium, which relates to the business of either party and including but not limited to technical drawings, designs, and concepts; software programs, routines, formulae, and concepts; production plans, designs, layouts, and schedules; promotional and marketing analyses, activities, and plans; clients and client data; vendors and strategic partners; finances and other business matters; and all other technical, financial, or business data and all Intellectual Property Rights therein.

2. “Proprietary Information” is defined as Information which is in the possession of the disclosing party and not generally known to the public, which the disclosing party desires to protect against unrestricted disclosure or competitive use and which (i) the disclosing party identifies as “proprietary” or “confidential” either in writing at the time of disclosure or in the case of information communicated orally, at the time of disclosure, or (ii) by the nature of the information or of the circumstances surrounding its disclosure reasonably should be considered proprietary or confidential. 

3. “Intellectual Property Rights” are defined as any and all now known or hereafter known tangible and intangible rights associated with works of authorship, including but not limited to copyrights, moral rights, and mask-works; trademark and trade name rights and similar rights; trade secret rights; patents; designs, algorithms, frameworks, and other industrial property rights; all other intellectual and industrial property rights (of every kind and nature and however designated) (including logos and rights to remuneration), whether arising by operation of law, contract, license, or otherwise; and all registrations, initial applications, renewals, extensions, continuations, divisions, or reissues thereof now or hereafter in force (including any rights in any of the foregoing).

4. Subject to the provisions of paragraph 5, with respect to any Proprietary Information provided hereunder, the receiving party shall use the same care and discretion to limit disclosure of such Proprietary Information as it would use with similar Proprietary Information of its own which it does not desire to disclose or disseminate, and shall in any event:

a. restrict disclosure of Proprietary Information solely to its employees, advisors, or representatives with a need to know and not disclose such Proprietary Information to any other parties;

b. advise all receiving party personnel with access to the Proprietary Information of the obligation to protect Proprietary Information provided hereunder; and

c. use the Proprietary Information provided hereunder only for the purpose of facilitating the parties’ business relationship and for no other purpose.

5. The obligations imposed upon either party herein shall not apply to Information whether or not designated as Proprietary:

a. which is made public by the disclosing party;

b. which is or hereafter becomes part of the public domain through no wrongful act, fault, or negligence on the part of the receiving party;

c. which the receiving party can reasonably demonstrate is already in the possession of the receiving party and not subject to an existing agreement of confidentiality;

d. which is received from a third party without restriction and without breach of this Agreement or any other agreement or obligation;

e. which is independently developed by the receiving party as evidenced by its records; or

f. which the receiving party is required to disclose pursuant to a valid order of any governmental entity with jurisdiction over it; provided, however, that the receiving party shall first have given notice to the disclosing party and shall give the disclosing party a reasonable opportunity to seek a protective order or other appropriate remedy.

6. Nothing contained in this Agreement shall be construed as granting or conferring any Intellectual Property Rights by license or otherwise in any Proprietary Information disclosed to the receiving party. All Proprietary Information shall remain the exclusive property of the disclosing party and shall be returned by the receiving party to the disclosing party upon written request. Upon completion of the project, termination of dealings between the parties, or the written request by the disclosing party, whichever comes first, the receiving party shall promptly return to the disclosing party, or shall destroy in a manner satisfactory to the disclosing party, all Proprietary Information (in any form and including, without limitation, all summaries, copies, and excerpts of Proprietary Information). The rights and obligations of the parties under this Agreement shall survive any such return of Proprietary Information.

7. Either party may terminate this Agreement by written notice to the other. Notwithstanding any such termination, all rights and obligations under this Agreement shall survive without limit of time with respect to any Proprietary Information disclosed prior to the termination.

8. If the parties hereto decide to enter into any licensing arrangement regarding any Proprietary Information or Intellectual Property disclosed hereunder, it shall only be done on the basis of a separate written agreement between them. No disclosure of any Proprietary Information hereunder shall be construed to be a public disclosure of such Proprietary Information by either party for any purpose whatsoever.

9. The furnishing of Proprietary Information hereunder shall not obligate either party to enter into any further agreement or negotiation with the other or to refrain from entering into an agreement or negotiation with any third party.

10. In the event either party discloses, disseminates, or releases any Proprietary Information received from the other party, except as provided in this Agreement, such disclosure, dissemination, or release will be deemed a material breach of this Agreement. The parties agree that monetary damages for breach of this Agreement may not be adequate and that the non-breaching party shall be entitled to seek injunctive relief in addition to any other available remedies. The provisions of this paragraph are in addition to any other legal rights or remedies the party whose Proprietary Information has been disclosed, disseminated, or released may have. 

11. Each party’s obligations hereunder are in addition to, and not exclusive of, any and all of its other obligations and duties to the other party, whether express, implied, in fact, or in law.

12. Neither party shall issue publicity releases regarding or otherwise disclose any business relationship concerning them or concerning the existence or progress of their dealings without prior written consent of the other party or except as may be required by law, in which case the party required to make such disclosure shall give the other party maximum feasible notice of such disclosure.

13. This Agreement will not create a joint venture, partnership, or other formal business relationship or entity of any kind, or an obligation to form any such relationship or entity. Each party will act as an independent contractor and not as an agent of the other party, and neither will have authority to bind the other.

14. This Agreement is intended to benefit the parties and shall be binding on each of the parties, its successors, and assigns.

15. Each party represents that it is not a party to any contract with any other entity or individual that would interfere with or prevent its compliance with the terms and provisions of this Agreement.

16. No failure or delay by either party hereto in exercising any right, power, or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or future exercise of any right, power, or privilege.

17. This Agreement constitutes the entire agreement between the parties and supersedes any prior or contemporaneous oral or written representation with regard to the subject matter hereof. This Agreement may not be modified except in writing and signed by both parties. 

18. This Agreement shall be governed and construed in accordance with the laws of __________________ (excluding the laws applicable to conflicts or choice of law), and any suit for the enforcement of the Agreement may be brought in the courts of said commonwealth or any federal court sitting therein. Each party consents to the jurisdiction of such courts, and waives any objection it may have as to venue in any of such courts.

19. If any provision of this Agreement is found to be invalid or unenforceable, the remainder shall be enforced as fully as possible and the invalid or unenforceable provision shall be deemed modified to the limited extent required to permit its enforcement in a manner most closely approximating the intention of the parties as expressed herein.

EXECUTED as of the date first written above by:
	
	
	

	***
	
	[COMPANY NAME]

	
	
	

	(Authorized Signature)
	
	(Authorized Signature)

	
	
	

	(Print Name)
	
	(Print Name)

	
	
	

	(Title)
	
	(Title)
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