

A summary disposition motion brought under MCR 2.116(C)(8) tests the legal sufficiency of the complaint.
 If the claims are "so clearly unenforceable as a matter of law that no factual development could possibly justify recovery," summary disposition under (C)(8) may be granted.
  The Court may only consider the pleadings and may not consider affidavits, depositions or any other documentary evidence in ruling on this motion.
 


In contrast, a motion brought pursuant to MCR 2.116(C)(10) considers whether the underlying complaint is supported by the facts.  The Court must consider the evidence in a light most favorable to the nonmoving party and decide whether there are genuine factual issues, or whether a record might be developed, upon which reasonable minds may differ.
 A court must consider the pleadings, affidavits, depositions, admissions, and other documentary evidence available to it. If the evidence establishes genuine issues of material fact, the motion must be denied. 

Request for Extension of Time for Discovery


MCR 2.301(A) provides for a court to set a new discovery date by order for one of the following reasons: 1.) on its own initiative 2.) on motion of a party, or 3.) at a pretrial conference.
 The history of this rule evidences the fact that there is an interest in enabling parties to seek extended discovery where the circumstances warrant it, and to bring such matters to the trial court’s attention. 


The matter at hand is one in which extension of discovery would serve the best interests of justice. Plaintiff respectfully requests that this Court allow the matter to be adjudicated on the facts and not by strict adherence to procedural rules that would deny litigants the right to a hearing on a claim. 


Due to the unique circumstances of this litigation, discovery conducted was inadequate due to circumstances outside of the control of present counsel or Plaintiff. Previous legal counsel attempted to settle the claim without informing Plaintiff, and presumably for this reason failed to conduct discovery necessary to best represent Plaintiff. In addition, allowing for additional discovery would not prejudice Macys, and a balancing test of the prejudice to the parties clearly weighs in favor of extension of discovery. Any prejudice that Macys may suffer due to an extension of discovery is heavily outweighed by the prejudice Goodfellas will suffer if they are denied the right to have a viable claim heard.

LAW AND ARGUMENT

A. Plaintiff’s claim of Conversion has already been dismissed pursuant to a previous Motion for Summary Judgment.

B. Tortious Inteference with a Contract


Plaintiff is able to establish that there are facts in dispute regarding the elements of tortious interference with contract. The necessary elements are; 1.) existence of a contract 2.) a breach and 3.) instigation of the breach by the Defendant. Plaintiff had contracts with its vendors, wherein the vendors agreed to sell their clothing to Goodfellas.
 [NEED EVIDENCE OF WRITTEN CONTRACTS WITH VENDORS] In addition, Plaintiff had contracts with Wells Fargo and CIT, wherein the banks agreed to finance Goodfellas’ purchase of merchandise from above-mentioned vendors.
  These contracts were breached due to Defendant Macy’s improper actions in conjunction with the improper actions of Defendants Douglas Bucher, Wayne County, and Sheriff Warren Evans. [HAVE THESE ACTIONS BEEN DISMISSED?]

As Plaintiff has discovered upon extensive discussion with its vendors who canceled their contracts, its banks Wells Fargo, and CIT, as well as customer service representatives at Macy’s, Defendants contacted vendors of Plaintiffs who had previously established contracts with Plaintiff, before court orders were given requiring inventory of merchandise, solely for the purpose of telling the manufacturers that Goodfellas was suspected of selling counterfeit merchandise.
. These vendors include Coogi, Sean John, and Akademiks, all of whom later canceled their contracts with Plaintiff. In addition, Plaintiff has a good faith, reasonable belief that Defendants contacted representatives at CIT and Wells Fargo, who were contracted to provide credit accounts to plaintiff which enabled him to purchase goods for stocking Goodfellas merchandise. [NOT SURE OF THIS, NEED TO WAIT ON RESPONSE FROM WISSAM]


Plaintiff asserts this position based on conversations he has had with Trevor Clark, a sales representative at Coogi, as well as managers Bruce and Pam (LAST NAMES?). In addition to these conversations, Plaintiff has had conversations with Wayne County Sheriff “Big Greg” (REAL NAME), Sean John’s Cheryl McGowan, Academiks’ Greg McGowan, and representatives (NEED NAMES) from CIT and Wells Fargo, affirming the fact that Macy’s contacted Goodfellas’ vendors and financial institutions to inform them that Goodfellas was involved in an investigation of counterfeit merchandise. Sean John representative Cheryl McGowan and Akademiks representative Greg McGowan have refused to provide affidavits or testify as witnesses due to Sean John’s business interest with Macy’s, and their personal stake in the results of this lawsuit. 


Plaintiff has a reasonable and good faith belief based on discussions he has had with these individuals that if called upon to testify, these individuals will provide the testimony necessary to establish Macy’s unethical behavior with regard to their phone calls to the respective companies of these individuals. These individuals’ testimony will establish the fact that Macy’s contacted vendors that they had business relationships with, knowing full well that Plaintiff also had relationships with these manufacturers, and falsely informed them that Plaintiff’s store carried counterfeit merchandise, thus instigating these companies to break their contracts with Plaintiff.

C. Tortious Interference with Advantageous Business Relationship or Expectancy


The necessary elements of tortious interference with advantageous business relationship or expectancy are: 1.) existence of a valid business relationship or expectancy, 2.) knowledge of the relationship/expectancy by the interferer 3.) an intentional, improper interference inducing or causing termination of the relationship or expectancy, and 4.) resultant damage to the party whose relations have been disrupted. Contrary to the belief of Defendant Macy’s, Plaintiff’s testimony serves as admissible evidence, since the Court is not permitted to act as a factfinder in a summary disposition motion. [reword]

I. Plaintiff had an ongoing business relationship/expectancy with its vendors and banks

As established above, Plaintiff had ongoing contractual relationships with its vendors and banks. 
II. Defendant had Knowledge of the Relationship / Expectancy  of Plaintiff

Defendants were aware of these relationships, as established in Plaintiff’s testimony regarding his discussions with Macy’s customer service representatives, and as implied by Macys security officers as well as Wayne County sheriff Montgomery’s testimony.
 Additionally, during the raid in [DATE] Macys also seized Plaintiff’s business files and receipts evidencing his relationships with these vendors, and used this information in order to contact vendors that were providing Plaintiff with merchandise for his business.

III. Defendants Intentionally and Improperly Interfered with Plaintiff’s Business Relationships, Causing a Breach or Termination or the Relationship or Expectancy.

As can be established by testimony from “Big Greg” (NEED REAL NAME) and representatives from Sean John, Coogi, and Akademiks in addition to Wissam Auon’s deposition testimony, Defendant intentionally and improperly interfered with Goodfellas’ business relationships by calling the vendors [and financial institutions?] of Plaintiff and implying, and in certain instances, stating falsely that Plaintiff was involved in selling counterfeit merchandise.
 This directly caused each of the aforementioned parties to break off their business relationships with Plaintiff.

IV. Defendant’s Actions Caused Damage to Goodfellas

Defendant’s actions have caused Goodfellas to lose numerous business relationships with its vendors and financial institutions, which are essential to running its business. Goodfellas has suffered irreversible damage due to its loss of goodwill in the community, damage to its reputation, and inability to stock its store with merchandise because of the cancelation of the vendors’ contracts and withdrawal of credit accounts by CIT and Wells Fargo. 

E. Conspiracy


[rework]“Civil conspiracy is a combination of two or more persons, by some concerted action, to accomplish a criminal or unlawful purpose, or to accomplish a  [*600]  lawful purpose by criminal or unlawful  [**828]  means. The agreement, or preconceived plan, to do the unlawful act is the thing which must be proved. Direct proof of agreement is not required . . . It is sufficient if the circumstances, acts and conduct of the parties establish an agreement in fact. Furthermore, conspiracy may be established by circumstantial evidence and may be based on inference.”


Macys, Douglas Bucher, and Wayne County and Sheriff Warren Evans conspired to commit the torts of interference with contract and interference with business advantage or expectancy. Plaintiff can prove [what can we prove? WHAT IS THE MINIMUM WE NEED TO PROVE FOR THIS MOTION, SINCE MACYS DIDN’T EVEN REALLY ADDRESS THIS CLAIM?]
F. Concert of Action


To prevail on a Concert of Action claim, Plaintiff must prove that defendants acted tortiously pursuant to a common design and that such action proximately caused the injury.
 For a plaintiff to establish concerted action, plaintiff need not establish that the defendants had an express agreement; a tacit understanding or agreement will suffice.


[what can we prove? WHAT IS THE MINIMUM WE NEED TO PROVE FOR THIS MOTION, SINCE MACYS DIDN’T EVEN REALLY ADDRESS THIS CLAIM?]
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� Wissam Aoun’s testimony. As stated in Wissam Aoun’s deposition, if


� Wissam Aoun’s testimony. 


� Wissam Aoun’s testimony. Plaintiff believes in good faith that if granted extension of discovery, witnesses from Sean John, Macy’s, Wayne County Sheriff’s office, Coogi, Academiks, CIT, and Wells Fargo will testify to this fact.


� Wissam Aoun’s testimony. If permitted further discovery, Plaintiff in good faith expects to subpoena witnesses from Macys who will testify to its prior knowledge that Plaintiff had business relationships with these businesses. In addition it can be implied from the testimony of Macy’s representatives and Wayne County deputy Montgomery that Macys representatives had access to Plaintiff’s files evidencing all of his contracts and business relationships with its manufacturers and banks.


� Plaintiff has testified to this fact, and has been informed by representatives from each institution that broke their contracts that their reason for doing so was a phone call from Macys informing them of counterfeit merchandise at Macy’s. In addition if allowed additional discovery, Plaintiff intends to call these representatives as witnesses and has a good faith belief that each will testify to these facts.


� Established by Wissam Aoun’s testimony.
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