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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

COMES NOW Petitioner Staff Sergeant (SSgt) Frank D. Wuterich, United States Marine Corps, by and through his undersigned counsel, and pursuant to Rule 20 of the Joint Courts of Criminal Appeals Rules of Practice and Procedure files this petition for extraordinary relief in the nature of a stay of court-martial proceedings and brief in support.
Preamble

Petitioner once again comes to this Court seeking a stay of proceedings to allow him to vindicate his right to continued representation by Lieutenant Colonel (LtCol) Colby Vokey, USMC Ret.).  

It is essential to ensure that Petitioner’s counsel rights are protected before his case goes to trial.  “Of all the rights that an accused person has, the right to be represented by counsel is by far the most pervasive, for it affects his ability to assert any other rights he may have.”  Judge Walter V. Shaefer, Federalism and State Criminal Procedure, 70 Harv. L. Rev. 1, 8 (1956).  

In this case, the Government is represented by at least one counsel who has visited the site of the alleged offenses in Haditha, Iraq.  The Government has taken extraordinary steps to preserve its own continuity of counsel – allowing one of its counsel to reach “sanctuary” status and maintaining the other on station long beyond his normal tour length.  But it has refused to take similar steps to keep Petitioner’s trial defense team intact.  As a result, Petitioner has now lost the services of the only one of his counsel who made a site visit to Haditha, Iraq.  And it is impossible for any of his remaining counsel to go there now because the U.S. military is no longer in Al Anbar Province.

Petitioner filed a previous petition for extraordinary relief that was ultimately denied but without prejudice to raising a motion before the military judge seeking the reestablishment of his attorney-client relationship with LtCol Vokey.  Wuterich v. Jones, __ M.J. __, Misc. No. 11-8009/MC (C.A.A.F. Apr. 4, 2011).  Petitioner filed such a motion.  On 20 May 2011, Respondent Judge Jones issued an email denial of defense’s motion in advance of issuing his findings of fact and conclusions of law.  [Appendix, Tab A.]  That ruling, which deprives Petitioner of his “most pervasive” right, threatens the fairness of the entire court-martial proceeding.  It is appropriate for the military appellate courts to review that ruling before Petitioner’s trial.  But it is impossible for such a review to occur now because the military judge has not yet issued his findings of fact and conclusions of law.  This Court should, therefore, issue a stay of court-martial proceedings to allow for the orderly interlocutory consideration of Respondent Judge Jones’ ruling depriving Petitioner of representation by the only one of his counsel to tour the scene of the alleged offenses while the Government continues to be represented by a counsel who has done so.

Relief Sought

Petitioner seeks a stay of his court-martial proceedings pending:  (1) the military judge’s issuance of findings of fact and conclusions of law supporting his emailed denial of Petitioner’s motion for appropriate relief arising from the severance of his attorney-client relationship with detailed military counsel; (2) the preparation of a verbatim transcript of all of the court-martial proceedings in this case following the Court of Appeals for the Armed Forces’ 4 April 2011 order on Petitioner’s writ appeal; (3) Petitioner’s filing of a petition for extraordinary relief challenging the military judge’s denial of Petitioner’s counsel motion; and (4) a ruling from this Court on that petition for extraordinary relief.  Petitioner also seeks an order from this Court directing the preparation of a verbatim transcript of all court-martial sessions in this case following the Court of Appeals for the Armed Forces’ 4 April 2011 order on Petitioner’s writ appeal.
Statement of the Issue

Should this Court issue a stay of proceedings to allow for an interlocutory petition for extraordinary relief where: (1) a military judge denied a motion to restore the accused’s attorney client relationship with his only defense counsel to have visited the scene of the alleged offenses; (2) the Government has conceded that error occurred in connection with the severance of Petitioner’s attorney-client relationship with that counsel; (3) a site visit by Petitioner’s current counsel is impossible; and (4) the Government has taken extraordinary steps to ensure its own continuity of counsel, at least one of whom has visited the scene of the alleged offense? 
Summary of Argument

A stay of proceedings and an order directing preparation of a verbatim transcript of the relevant proceedings is warranted for at least seven reasons:
(1)  It is essential to ensure that Petitioner’s counsel rights are established and protected before trial begins.  At oral argument, Chief Judge Effron emphasized the importance of correcting any error regarding Petitioner’s right to counsel before trial.  He asked the Government’s counsel:

Since you haven’t had a trial now, why is the Government not interested in correcting the error before the trial?  Or is it the Government’s position that what you’d like to do is have . . . us deny the writ and then have this counsel issue latent in the case throughout the case

Wuterich v. Jones, Court of Appeals for the Armed Forces Oral Argument at 28:42, available at http://www.armfor.uscourts.gov/newcaaf/CourtAudio2/20110330a.wma 

Judge Ryan followed up on the point:

The Government does understand Chief Judge Effron’s point, correct, that you could win this particular battle and nonetheless lose the war over an issue like this in the long run?  I’m not saying that you would, but I would . . . hope that the Government wouldn’t disagree that there’s at least an appearance of unfairness here back with LtCol Vokey, given what the Government did with Government counsel who were similarly situated.

Id. at 38:31.


Granting a stay of proceedings is necessary to ensure that the military appellate courts have an opportunity to correct Respondent Judge Jones’ erroneous denial of Petitioner’s abatement motion “before the trial.”

 (2)  A stay is necessary to obtain a record on which to litigate a petition for extraordinary relief challenging Respondent Judge Jones’ ruling.  The Court of Appeals for the Armed Forces remanded Petitioner’s previous petition for extraordinary relief to this Court to obtain relevant portions of the record of trial and then evaluate the merits of Petitioner’s claims.  Then, after the petition for extraordinary relief returned to CAAF, that Court ordered the Government to produce still more records.  A record of the proceedings is crucial and a stay of proceedings is necessary to produce one.
(3)  The Government has actually conceded that error occurred in connection with the severance of Petitioner’s attorney-client relationship with LtCol Vokey upon the latter’s release from active duty.  See Government’s Supplemental Answer at 16.  That concession of error supports the likelihood that some form of relief for Petitioner is necessary. 
(4)  This Court’s previous denial of Petitioner’s petition for extraordinary relief was influenced by a clearly erroneous finding of fact by the military judge.  The military judge erroneously found that after retiring, LtCol Vokey continued to maintain an attorney-client relationship with Petitioner.  This Court relied on that erroneous finding.  The record definitively proves that finding to be erroneous; there was a break in the attorney-client relationship that lasted for months and Petitioner was expressly prejudiced by that break, for it was during that break that an imputed disqualification arose.

 (5)  The Court of Appeals for the Armed Forces recently heard oral argument in the case of United States v. Hohman, No. 11-6004/MC.  That case is likely to result in case law directly applicable to this situation and could definitively establish that Respondent Judge Jones’ most recent ruling is erroneous.  But that new case law will almost certainly not be available until after the case is tried unless a stay of proceedings is ordered.

(6)  The Government took extraordinary steps to protect its own continuity of counsel while refusing to take lesser steps to preserve Petitioner’s continuity of counsel.  The resulting threat to the military justice system’s fairness and reputation for fairness – as reflected by Judge Ryan’s observation during the Wuterich oral argument that “there’s at least an appearance of unfairness here” – warrants the careful consideration that a stay of proceedings would allow.
(7)  Respondent Judge Jones has definitively stated that he will not delay trial on the merits absent a stay of proceedings ordered by a military appellate court.  Thus, there are no means of seeking the requested relief other than asking this Court for a stay of proceedings.  
Jurisdictional Basis for Relief Sought


The Supreme Court has recognized that “military appellate courts” are “empowered to issue extraordinary writs . . . in aid of [their] existing statutory jurisdiction.”  Clinton v. Goldsmith, 526 U.S. 529, 534-35 (1999).  Because Petitioner is being tried by a general court-martial authorized to impose a dishonorable discharge and more than a year of confinement, this case falls within this Court’s potential appellate jurisdiction.  

See Article 66(b), Uniform Code of Military Justice, 10 U.S.C. § 866(b) (2006).  A Court is authorized to issue relief pursuant to the All Writs Act, 28 U.S.C. § 1651(a), in cases falling within its potential appellate jurisdiction.  See, e.g., FTC v. Dean Foods Co., 384 U.S. 597, 603-04 (1966); In re Tennant, 359 F.3d 523, 528 (D.C. Cir. 2004).
Military appellate courts’ authority to stay court-martial proceedings is well-established.
  This Court 
has exercised that authority to stay court-martial proceedings on many occasions.
  Previous History


Charges were preferred against Petitioner on 21 December 2006 and referred for trial by general court-martial on 27 December 2007.  Petitioner is charged with several offenses arising from his actions during combat operations on a patrol in Haditha, Iraq on 19 November 2005.  Specifically, he is charged with dereliction of duty, voluntary manslaughter, aggravated assault, reckless endangerment, and obstruction of justice in violation of Articles 92, 119, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 919, 928, and 934 (2000).  Petitioner’s case has been the subject of two government appeals pursuant to Article 62, UCMJ.  See United States v. Wuterich, 66 M.J. 685 (C.A.A.F. 2008), vacated, United States v. Wuterich, 67 M.J. 63 (C.A.A.F. 2008), cert. denied, 130 S. Ct. 52 (2009); United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. App.), certificate for review dismissed, 68 M.J. 404 (C.A.A.F. 2009).  Trial on the merits is currently scheduled to begin on 27 June 2011 at Camp Pendleton.


On 25 October 2010, Appellant filed a petition for extraordinary relief in the nature of a stay of proceedings with this Court.  Two days later, this Court denied that petition “without prejudice to the Plaintiff’s ability to petition for relief from the military judge’s denial of the motion for appropriate relief.”  On 28 October 2010, Appellant filed a petition for a writ of mandamus before this Court seeking a declaration that his right to continuation of his established attorney-client relationship with his original detailed military defense counsel was improperly severed and seeking appropriate relief.  The following day, this Court denied the petition without prejudice to the right to raise the matter during the ordinary course of appellate review.  


Petitioner filed a writ appeal with the Court of Appeals for the Armed Forces on 5 November 2010.  Wuterich v. Jones, 69 M.J. 425 (C.A.A.F. 2010).  On 20 December 2010, the Court of Appeals for the Armed Forces vacated this Court’s decision and remanded the case to this Court to “1) obtain the transcripts of the Article 39(a) sessions held on September 13 and 14, 2010, both sealed and unsealed; 2) determine whether the sealed portion should remain sealed; and 3) determine whether the military judge abused his discretion in determining that good cause existed to sever the attorney-client relationship.”  Wuterich v. Jones, 69 M.J. 456 (C.A.A.F. 2010).  On 7 January 2011, this Court issued an opinion concluding that “the military judge did not abuse his discretion in granting Mr. V’s motion to withdraw.”  Wuterich v. Jones, No. NMCCA 200800183, 2011 WL 49614 (N-M. Ct. Crim. App. Jan. 7, 2011). 


Upon the case’s return to the Court of Appeals for the Armed Forces, that Court ordered supplemental briefing.  Wuterich v. Jones, 69 M.J. 474 (C.A.A.F. 2011); see also Wuterich v. Jones, 69 M.J. 487 (C.A.A.F. 2011).  On 30 March 2011, the Court heard oral argument in the case.  Wuterich v. Jones, __ M.J. ___, No. 11-8009 (C.A.A.F. Mar. 30, 2011).  On 4 April 2011, the Court issued an order denying relief without prejudice. Wuterich v. Jones, __ M.J. ___, No. 11-8009 (C.A.A.F. Apr. 4, 2011) (order).

With the exception of the petition for stay of proceedings that this Court denied on 27 October 2010, no prior actions have been filed or are pending seeking the same relief (a stay of proceedings) in this or any other court.
Statement of Facts

No record of trial is currently available for the motion sessions leading to the military judge’s most recent, as-yet-unsupported, ruling in this case.  Accordingly, some of the facts presented below are unsupported by citations to the record.
Statement of Facts

A.
LtCol Vokey’s representation of Petitioner
On January 17, 2007, LtCol Vokey was detailed to represent Petitioner.  Appellate Exhibit XCIV at 130, ¶ 2.  LtCol Vokey was detailed to the case by LtCol Simmons, who was then the Marine Corps’ Regional Defense Counsel Pacific.  13 Sep. 2010 Article 39(a) session transcript at 31.  At approximately the same time LtCol Vokey was detailed to this case, Maj Haytham Faraj was also detailed to represent Petitioner.  Appellate Exhibit XCIV at 130, ¶ 2.   

LtCol Vokey served as Petitioner’s detailed defense counsel for more than a year and a half before he went on terminal leave.  LtCol Vokey’s work on Petitioner’s behalf included a visit to the scene of the alleged offenses accompanied by Petitioner and a videographer.  Appellant Exhibit CI at 2.  

LtCol Vokey personally interviewed critical Iraqi witnesses in videotaped depositions in Iraq during a site visit in January 2008.  He alone has established the rapport with these witnesses who will be crucial for cross examination during the trial.  He walked over the ground and through the houses where the deaths at issue in the case occurred in Haditha, Iraq.

Appellate Exhibit XCIV at 131, ¶ 9.  Before becoming a judge advocate, LtCol Vokey had served as a Marine Corps artillery officer.  Id. at 1.  In that capacity, he served as a battery executive officer in combat during Operation Desert Storm, earning the Combat Action Ribbon.  Id.  Lt Col Vokey provides this synopsis of his role on the defense team:

I believe I was a key member of the defense team and invaluable to the preparation of the defense in this case. I was the only attorney of SSgt Wuterich’s current defense team that traveled to Iraq to conduct a site visit.  I walked through the houses where the alleged crimes occurred.  I walked through the town of Haditha and took photos.  I traveled by foot and vehicle along routes Viper and Chestnut.  I studied the terrain, visibility from the roads, distances to the houses and environmental conditions.  I deposed all the Iraqi witnesses and interviewed numerous other bystanders and percipient witnesses that were present but unknown.  Throughout the period of the site visit and the conduct of depositions, I was accompanied by SSgt Wuterich who provided . . . key information and assisted me in my survey of the area and my interview of the witnesses.

I also took on a sizable portion of the case preparation.  I interviewed numerous witnesses who are located in the U.S.  I spent hundreds of hours getting to know SSgt Wuterich and his family to better understand his character and personality so that I may genuinely advocate for my client.

Appellate Exhibit CI at 3-4.

B.
The Government’s denial of LtCol Vokey’s request to remain on active duty to continue to represent Petitioner
Trial in this case was originally set for early March 2008.  Approximately 14 months before trial was to begin, both LtCol Vokey and Maj Faraj submitted retirement requests.  13 Sep. 2010 Article 39(a) session transcript at 32.  LtCol Vokey was originally assigned a retirement date of 1 May 2008, which he understood would allow him sufficient time to complete Petitioner’s court-martial, which was scheduled to be tried in March 2008.  Id. at 32-34.  In February 2008, however, after the military judge quashed a subpoena seeking outtakes from an interview that the CBS television show 60 Minutes taped with Petitioner, the Government filed an Article 62 appeal, resulting in an automatic stay of court-martial proceedings.  See generally United States v. Wuterich, 66 M.J. 685 (N-M. Ct. Crim. App. 2008).  That automatic stay was not lifted until 20 June 2008, when this Court reversed the military judge’s order quashing the subpoena to 60 Minutes.  Id.  Ten days later, Petitioner submitted a petition to this Court seeking review of the Navy-Marine Corps Court’s decision.  United States v. Wuterich, 66 M.J. 498 (C.A.A.F. 2008).  The Court of Appeals for the Armed Forces issued an opinion on 17 November 2008.  United States v. Wuterich, 67 M.J. 63 (C.A.A.F. 2008).  That decision vacated this Court’s decision while also reversing the military judge’s quashal of the subpoena.  While not formally stayed during the proceedings before this Court, the trial did not resume during that appeal.

Because the prosecution appeal threatened to push Petitioner’s trial date past his retirement date, LtCol Vokey took steps seeking to ensure that he would be able to continue representing Petitioner as his military defense counsel.  During the March to April 2008 timeframe, he sought and received an extension of his retirement date until 1 June 2008.  13 Sep. 2010 Article 39(a) session transcript at 34.  This extension disrupted LtCol Vokey’s previous plans for transitioning to a civilian career.  His wife and children left Camp Pendleton in May 2008 to live with his parents in Texas.  Id. at 33.  LtCol Vokey moved into a travel trailer at Lake O’Neill and continued to work on Petitioner’s case.  Id. at 35.  From May to 6 August 2008, LtCol Vokey lived in the trailer, which he was required to move from camp site to camp site every five to seven days, as he continued to work on Petitioner’s case and seek extensions of his retirement date.  Id. at 35-36.

LtCol Vokey sought and received another extension of his retirement date until 1 July 2008.  Id. at 34-35.  When LtCol Vokey determined that Petitioner’s court-martial case would not be tried before that date, he contacted Col Patrick Redmon, the Deputy Director of Headquarters Marine Corps’ Manpower section, to attempt to obtain another extension.  Id. at 36.  Col Redmon instead chastised LtCol Vokey for seeking a further extension and made derogatory remarks about lawyers.  Id.  Col Redmon admonished LtCol Vokey not to seek any further delays of his retirement date. Id. at 37, 45-46, 56-57.  He declared, “You’re gone 1 August.”  Id. at 37.  LtCol Vokey understood that Col Redmon controlled whether he would remain on active duty.  Id. at 65-66.  At that point, LtCol Vokey believed he had no choice but to leave active duty.  Id. at 37.  LtCol Vokey subsequently sought an extension of his retirement date not for the purpose of representing Petitioner, but rather to out-process, for travel, and for terminal leave.  Id. at 37, 57-58.  That request was approved by an officer filling Col Redmon’s position while Col Redmon was away from the office performing Temporary Additional Duty.  Id.

LtCol Vokey left the Camp Pendleton area and ceased representing Petitioner on 6 August 2008.  Id. at 37.  LtCol Vokey was officially retired on 1 November 2008.  Finding of Fact 2.

At some point before LtCol Vokey began terminal leave, the Convening Authority delegated defense counsel detailing authority to the Regional Defense Counsel West, who is stationed at Camp Pendleton, California.  The Regional Defense Counsel West when LtCol Vokey commenced terminal leave was LtCol Patricio Tafoya.  Neither the Regional Defense Counsel West nor the successor to the Regional Defense Counsel Pacific who originally detailed LtCol Vokey to the case excused or released him from his role as Petitioner’s detailed defense counsel.  LtCol Vokey never appeared before any Court to be excused from his role as Petitioner’s detailed military defense counsel before or upon commencing his terminal leave.  13 Sep. 2010 Article 39(a) session transcript at 70.  Nor did Petitioner ever release him from serving in those roles.  Id.    

C.
LtCol Vokey’s post-retirement representation of Petitioner
After he was told that any future extension request would be denied, LtCol Vokey began looking for work in preparation for his upcoming retirement.  He sent out approximately 300 resumes, but received only two or three job offers.  13 Sep. 2010 Article 39(a) session transcript at 38, 62-63.  The most attractive of these offers was from the law firm of Fitzpatrick, Hagood, Smith and Uhl, LLP, which he accepted.  Id. at 40.  That firm represented Sgt Hector Salinas, who was also involved in the events in Haditha on 19 November 2005.  Id. at 10.  

LtCol Vokey has never engaged in active representation of Sgt Salinas.  Id. at 14. Rather, the firm screened LtCol Vokey from the case to ensure that there would be no actual conflict.  Id.  The firm no longer represents Sgt Salinas.  Id.  

On 11 March 2009 – after the Government’s first Article 62 appeal but before its second – an Article 39(a) session was held to hear motions.  During that session, Judge Meeks briefly discussed LtCol Vokey’s status:

MJ:  All right.  Also representing previously as a, I believe, detailed defense counsel was Lieutenant Colonel Vokey.  My understanding is that Lieutenant Colonel Vokey has since retired from the Marine Corps, is that correct?

DC (LtCol Tafoya):  That’s correct, Your Honor.

MJ:  There has been some discussion that he may be retained in this case in the capacity as civilian counsel, but that has not occurred, is that correct?

DC (LtCol Tafoya):  That’s correct, Your Honor.

11 March 2009 Article 39(a) session transcript at 2-3 (from the record in United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. App.) (en banc), certificate of review dismissed, 68 M.J. 404 (C.A.A.F. 2009)).
During Article 39(a) sessions on 13 and 14 May 2010 – after the litigation concerning the second Article 62 appeal was complete – LtCol Vokey made an appearance as a civilian counsel.  After that appearance, the defense team realized that an imputed conflict existed between LtCol Vokey and Petitioner.  13 Sep. 2010 Article 39(a) session transcript at 11.  

D.  The trial counsel

At least one of the trial counsel in this case, Maj Gannon, has visited the scene of the alleged offenses at Haditha, Iraq.  Maj Gannon has been extended on his current duty station beyond his normal rotation date, at least in part to facilitate his continued representation of the Government in Petitioner’s court-martial.  The lead prosecutor in the case, LtCol Sean Sullivan, is a former Reservist who was allowed to reach sanctuary status — as a result of which he will be allowed to remain on active duty until he qualifies for an active duty retirement — at least in part to facilitate his continued representation of the Government in Petitioner’s court-martial.  It is extremely rare for the Marine Corps to allow a reservist to reach sanctuary status; in fact, the Marine Corps has procedures in place to identify reservists approaching sanctuary status and, in most instances, prevent them from reaching it.
D.
The defense’s litigation of the severance of attorney-client relationship issue

On 26 August 2010, the defense filed a Motion for Appropriate Relief to Dismiss All Charges and Specifications for Violation of Right to Detailed Counsel.  Appellate Exhibit XCIV.  The Government filed its opposition on 13 September 2010.  Appellate Exhibit XCVII.


Respondent Judge Jones held an Article 39(a) session to receive evidence and hear argument on the motion on 13 and 14 September 2010.

In an e-mail to counsel with the subject “Ruling on Motion” dated 22 October 2010, 5:28:16 AM EDT, Appellee Judge Jones wrote:  “The Defense motion seeking relief based on the violation of right to detailed counsel is DENIED.  I will put the Ruling on the record when we meet for court on the morning of 2 November.”  On the following duty day – Monday, 25 October 2010 – Appellant petitioned this Court for extraordinary relief in the nature of a stay.  The following day, Respondent Judge Jones sent an email to counsel for the parties with findings of fact and conclusions of law.  This Court denied a petition for extraordinary relief challenging that ruling.  
E.
The defense’s litigation of the severance of attorney-client relationship issue

Following the Court of Appeals for the Armed Forces’ ruling on his writ appeal, on 15 April 2011, Petitioner filed a motion to abate proceedings until his attorney-client relationship with LtCol Vokey (Ret.) is restored.  The Government filed a written opposition on 22 April 2011.
Respondent Judge Jones held an Article 39(a) session to receive evidence and hear argument on the motion on 25-26 April 2011.  Following the hearing, the Government moved to submit additional evidence through the forms of affidavits of individuals Petitioner had no ability to cross-examine.

Twenty-four days after the motion hearing, in an e-mail to counsel dated 20 May 2011, 10:02:08 AM EDT, Respondent Judge Jones wrote:  
Counsel,

The Defense Motion to Abate the Proceedings Until the ACR with Detailed Counsel is Restored is DENIED.
I have not completed my F of F and C of Law so I will get that out later.  I have had to deal with a serious family health issue this week and hope to get out the written justification next week, answering all of the guidance provided by CAAF.

But, for planning purposes, the trial is still scheduled for 27 June to 22 July.  There will be no more continuances and the case will go as scheduled unless an appellate court orders a Stay.
As of today – 25 May 2011 – the military judge has not issued his findings of fact or conclusions of law in support of his denial of Petitioner’s motion.

On the same day that the military judge denied Petitioner’s motion, Petitioner’s counsel requested a verbatim transcript of the court-martial proceedings during which Petitioner’s motion to abate proceedings was litigated.  To date, such a transcript has not been prepared.

Reasons this Court Should Issue a Stay
A stay of proceedings and an order directing preparation of a verbatim transcript of the relevant proceedings is warranted for at least seven reasons:

(1)  First, the Court of Appeals for the Armed Forces’ handling of the previous petition for extraordinary relief establishes the importance of correctly determining Petitioner’s right to be represented by LtCol Vokey (Ret.) before his case is tried.  At oral argument, Chief Judge Effron emphasized the importance of correcting any error regarding Petitioner’s right to counsel before trial.  He asked the Government’s counsel:

Since you haven’t had a trial now, why is the Government not interested in correcting the error before the trial?  Or is it the Government’s position that what you’d like to do is have . . . us deny the writ and then have this counsel issue latent in the case throughout the case

Wuterich v. Jones, Court of Appeals for the Armed Forces Oral Argument at 28:42, available at http://www.armfor.uscourts.gov/newcaaf/CourtAudio2/20110330a.wma 

Judge Ryan followed up on the point:

The Government does understand Chief Judge Effron’s point, correct, that you could win this particular battle and nonetheless lose the war over an issue like this in the long run?  I’m not saying that you would, but I would . . . hope that the Government wouldn’t disagree that there’s at least an appearance of unfairness here back with LtCol Vokey, given what the Government did with Government counsel who were similarly situated.

Id. at 38:31.


Given the extraordinary length of time it has taken to bring this case to trial, it is no one’s interest – not Petitioner’s, not the Government’s – to try this case twice.  The counsel issue should be definitively resolved before trial to prevent this.

The need to resolve the counsel issue correctly mandates that the proceedings below be stayed until Respondent Judge Jones has issued his findings of fact and conclusions of law supporting his denial of Petitioner’s most recent motion on the counsel issue.  A stay is also needed for Petitioner to prepare a petition for extraordinary relief and to provide this Court with an opportunity to consider and rule on that petition for extraordinary relief.

The Court of Appeals for the Armed Forces’ case law confirms the appropriateness of resolving right-to-counsel issues through the mechanism of a petition for extraordinary relief.  For example, in United States v. Nguyen, 56 M.J. 252 (C.A.A.F. 2001) (summary disposition), the Court of Appeals for the Armed Forces reversed this Court and granted a writ appeal to allow continued post-trial representation by the accused’s civilian defense counsel, who had previously represented the accused as an active duty Navy JAG Corps officer.  And in United States v. Shadwell, 58 M.J. 142 (C.A.A.F. 2003) (summary disposition), the Court of Appeals for the Armed Forces reversed this Court and ordered further proceedings to determine whether the accused’s civilian defense counsel was disqualified from further representation because of a conflict of interest.  A case such as this, which, like Nguyen and Shadwell, involves questions concerning the appropriateness of an attempt to sever an attorney-client relationship over the accused’s objection, is demonstrably the type of rare case in which extraordinary relief is appropriate.  A stay of proceedings is necessary to allow Petitioner to pursue such extraordinary relief.
(2)  The Court of Appeals for the Armed Forces’ handling of the previous petition for extraordinary relief reveals the need for an order directing the preparation of a verbatim record of all of the court-martial proceedings following the Court of Appeals for the Armed Forces’ 4 April 2011 ruling on Petitioner’s writ appeal.  After this Court denied Petitioner’s previous petition for extraordinary relief without first obtaining a verbatim transcript of relevant proceedings, the Court of Appeals for the Armed Forces vacated this Court’s ruling and remanded the case for this Court to obtain relevant portions of the record of trial and then evaluate the merits of Petitioner’s claims.  Wuterich v. Jones, 69 M.J. 456 (C.A.A.F. 2010).  Following supplemental briefing on Petitioner’s writ appeal, the Court of Appeals for the Armed Forces required the Government to produce transcripts of additional proceedings from this case.  Wuterich v. Jones, __ M.J. __, No. 11-8009/MC (C.A.A.F. Mar. 15, 2011).  This indicates the necessity of immediately securing transcripts of the relevant proceedings for use by this Court to resolve any petition for extraordinary relief following Respondent Judge Jones’ issuance of findings of fact and conclusions of law in support of his denial of Petitioner’s counsel motion, as well as for potential use by the Court of Appeals for the Armed Forces in the event that either party files a writ appeal.

(3)  During litigation on the writ appeal, the Government conceded that error occurred in connection with the severance of Petitioner’s attorney-client relationship with LtCol Vokey upon the latter’s release from active duty.  The Government conceded that Appellant was not given legally required advice before, or even after, LtCol Vokey’s status as Appellant’s detailed defense counsel was terminated when he went on terminal leave.  See Government’s Supplemental Answer at 16.  That concession of error supports the likelihood that some form of relief for Petitioner is necessary. 
Additionally, in Hutchins, this Court found error resulting from the severance of the appellant’s attorney-client relationship with one of his trial defense counsel and the Court of Appeals for the Armed Forces agreed.  United States v. Hutchins, 68 M.J. 623 (N-M. Ct. Crim. App. 2010) (en banc), aff’d in part, rev’d in part, 69 M.J. 282 (C.A.A.F. 2011).  LtCol Vokey’s importance to the trial defense team in this case is far greater than Capt Bass’s in Hutchins.  That importance includes – but is hardly limited to – LtCol Vokey’s visit to the site of the alleged offenses.  Having a counsel who has made such a site visit is absolutely critical to the defense team, since at least one of the trial counsel in the case has been to the scene.  Yet, as a result of Respondent Judge Jones’ rulings, Petitioner will be placed at a massive disadvantage by being denied such parity.  Thus, just as in Hutchins, error arose from the improper severance of Petitioner’s attorney-client relationship with one of his trial defense counsel.  Unlike in Hutchins, the resulting prejudice is palpable.  A stay of proceedings is necessary to prevent Petitioner from being harmed by that error.
(4)  This Court’s previous denial of Petitioner’s petition for extraordinary relief was influenced by a clearly erroneous finding of fact by the military judge.  This Court’s opinion on the merits upon remand from the Court of Appeals for the Armed Forces indicated that “Mr. F and Mr. V both left active duty at their own request, but each maintained an attorney-client relationship with the petitioner until Mr. V’s conflict became apparent.”  Wuterich v. Jones, No. NMCCA 200800183, slip op. at 3 (N-M. Ct. Crim. App. Jan. 7, 2011).  That conclusion was, no doubt, informed by Respondent Judge Jones’ finding of fact that “[u]pon retirement, Mr. Vokey continued to maintain an attorney-client relationship with the accused and represented him in subsequent hearings . . . .”  Appendix to Appellant’s Writ Appeal Petition at Tab E, Finding 4.  The actual record, however, definitively establishes that there was a break in Petitioner’s representation by LtCol Vokey lasting for months after he commenced terminal leave in connection with his retirement from active duty.  
The 11 March 2009 court-martial session definitively establishes that LtCol Vokey had not been retained as civilian counsel in the case.  11 March 2009 Article 39(a) session transcript at 2-3 (from the record in United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. App.) (en banc), certificate of review dismissed, 68 M.J. 404 (C.A.A.F. 2009)).  Moreover, LtCol Vokey’s testimony confirmed that he did not work on Petitioner’s case after commencing terminal leave.  See 13 Sep. 2010 Article 39(a) session transcript at 10-11; 11 March 2009 Article 39(a) session transcript at 2-3.  

Because this Court’s previous ruling on the merits was influenced by a clearly erroneous finding by the military judge, it is appropriate to reevaluate Petitioner’s arguments in light of the actual facts.  A stay of proceedings and an order directing preparation of a verbatim transcript are necessary to facilitate such a reevaluation.

(5)  On 18 May 2011, the Court of Appeals for the Armed Forces heard oral argument in the case of United States v. Hohman, No. 11-6004/MC.  It is unlikely that CAAF will release its opinion in Hohman case before Petitioner’s trial is scheduled to begin on 27 June.  Hohman will likely further develop the law concerning the effect of a counsel’s End of Active Service date on an attorney-client relationship.  But that new case law will almost certainly not be available to the military judge and counsel until after trial on the merits in Petitioner’s case has begun – and possibly not until a trial on the merits is complete.  It would be undesirable for new case law to repudiate Respondent Judge Jones’ ruling in the midst of a trial on the merits in this case or shortly after trial is complete.  To ensure that this new case law is applied to Petitioner’s case, a stay of proceedings is appropriate.

(6)  The Government has gone to extraordinary lengths to protect its continuity of counsel while refusing to take reasonable steps to preserve Petitioner’s.  Trial counsel are fungible.  United States v. Royster, 42 M.J. 488, 490 (C.A.A.F. 1995).  Defense counsel are not.  Id. at 490 n.1.  So it is anomalous that the Government went to extreme lengths to preserve continuity of the trial counsel in this case while failing to take far simpler steps to ensure Petitioner’s uninterrupted representation by his only defense counsel who has been to the scene of the alleged offenses.

In this case, the Government authorized the lead trial counsel – LtCol Sullivan, a mobilized Marine Reservist – to reach sanctuary status, which will allow him to continue on active duty until becoming retirement eligible.  Yet the Government refused to take the far more modest step of granting LtCol Vokey’s request – supported by Petitioner — to delay his retirement to avoid severing the attorney-client relationship between him and Petitioner.

The appearance – perhaps reality – that the Government exploited its power to protect its own continuity of counsel interests while scuttling Petitioner’s further justifies a stay of proceedings to allow this Court to consider the counsel severance issue via a petition for extraordinary relief.

(7)  Respondent Judge Jones has indicated that he will not delay trial on the merits absent a stay of proceedings ordered by a military appellate court.  In his e-mailed ruling, he wrote:  “There will be no more continuances and the case will go as scheduled unless an appellate court orders a Stay.”
While court-martial proceedings were voluntarily stayed by the military judge and the parties to allow litigation of the previous petition for extraordinary relief, Respondent Judge Jones has definitively stated that he will not voluntarily suspend court-martial proceedings to allow the military appellate courts to review his latest, as-yet-unsupported, ruling.  A stay is necessary to allow this Court to consider whether to issue a writ concerning Petitioner’s representational rights. 

There is no weighty countervailing concern to offset those six justifications for a stay of proceedings.  Given the years of delay that have already occurred in bringing this case to trial, a further modest delay to ensure that Petitioner’s counsel rights are protected would be inconsequential.


More than four years have passed since charges were preferred against Petitioner.  The defense is responsible for almost none of the delay that has occurred in this case.  From approximately February 2008 until December 2009, trial was delayed as the Government pursued two prosecution appeals seeking outtakes of a television interview with Petitioner when the key portions of that interview were already available to the Government.  While the Government ultimately prevailed in that litigation, the importance of obtaining those outtakes pales in comparison to the protection of Petitioner’s fundamental right to the continuation of an established attorney-client relationship.
A balance of the interests implicated thus decisively favors staying the court-martial proceedings to allow Petitioner to file a petition for extraordinary relief challenging Respondent Judge Jones’ denial of Petitioner’s motion to abate proceedings once Respondent Judge Jones has issued his findings of fact and conclusions of law in support of his ruling.
Conclusion

For the foregoing reasons, Petitioner respectfully requests that this Honorable Court stay his court-martial proceedings until:  (1) Respondent Judge Jones issues findings of fact and conclusions of law in support of his denial of Petitioner’s motion for abatement of proceedings arising from the severance of his attorney-client relationship with LtCol Vokey (Ret.); and (2) Petitioner has filed a petition for extraordinary relief with this Court seeking a writ to protect his fundamental right to representation by LtCol Vokey.  This Court should also order the preparation of a verbatim record of all court-martial proceedings following the Court of Appeals for the Armed Forces’ 4 April 2011 ruling on Petitioner’s writ appeal.
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� See, e.g., United States v. Savala, 69 M.J. 178 (C.A.A.F. 2010) (granting motion to stay sentencing hearing pending Court of Appeals for the Armed Forces’ resolution of interim appeal); United States v. Neal, 68 M.J. 177 (C.A.A.F. 2009) (granting motion to stay trial proceedings until further order of the Court); Webb v. Hogg, 67 M.J. 382 (C.A.A.F. 2009) (granting appellant’s motion to stay proceedings pending further order of the Court); United States v. Aguilar, 66 M.J. 291 (C.A.A.F. 2008) (granting stay of court-martial proceedings); United States v. Ratliff, 65 M.J. 468 (C.A.A.F. 2007) (staying court-martial proceedings pending further order of the Court).  


� See, e.g., Thomas v. United States, No. NMCCA 200700261, 2007 WL 1775121 (N-M. Ct. Crim. App. Apr. 27, 2007) (noting that “[o]n 23 March 2007, we granted the petitioner’s request for a stay until further order of this Court”); Black v. United States, No. NMCCA 200600043, 2006 WL 1370962 (N-M. Ct. Crim. App. May 15, 2006) (noting that the petitioner “requested a stay of proceedings pending this court’s resolution of these, issues, which we granted); Leon v. United States, No. NMCCA 200501632, 2006 WL 83416 (N-M. Ct. Crim. App. Jan. 6, 2006) (noting that “we granted the petitioner’s request for a stay until further order of this court”); Graves v. United States, No. NMCCA 200501108, 2005 WL 2105406 (N-M. Ct. Crim. App. Aug. 26, 2005) (noting that “[w]e issued an Order staying the proceedings”). 





� While the Government’s opposition is the 97th Appellate Exhibit, it is misnumbered as Appellate Exhibit CVCII.





�Missed this in the last pass, should this be “The CAAF” or “Military Courts” vice “This Court”?  The supporting cites are CAAF cites.


�Haytham, can you please verify that these dates are right?
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