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1.
Nature of Motion

This is the government’s response to the defense request to compel production of witnesses.  The government opposes the motion.

2.
Summary of Facts

For the purposes of this motion, the government adopts the summary of facts set forth by the defense.  The government will produce Investigator Williams at trial.

3.
Discussion

The government concurs that United States v. Allen, 31 M.J. 572, 622 (N.M.C.M.R. 1991) accurately states the law regarding production of defense witnesses.  With regard to the issue of witness necessity, the Allen court ruled, “The accused has no right to compel the attendance of witnesses whose testimony would be merely cumulative with testimony already available to the defense.”  Id.  When determining whether a witness is cumulative, the Military Judge must determine:
(1) Is the credibility and demeanor of the requested witness greater than that of the attending witness? (2) Is the testimony of the requested witness relevant to the accused with respect to character traits or other material evidence observed during periods of time different than that of attending witnesses? (3) Will any benefit accrue to the accused from an additional witness saying the same thing that other witnesses have already said? 
Id. at 612.  An improper denial is not an automatic ground for reversal of an otherwise valid conviction. Id.  Rather, reversal only occurs when a fair risk of prejudice results.  Id. at 612, 613.   “Prejudice is determined by whether it can be said beyond a reasonable doubt that presentation of the live testimony of the absent witness, on the key issue of credibility, would not have tipped the balance in favor of the accused.”  Id.  


With regard to defense requests for good character witnesses (e.g., good military character, law-abidingness, peacefulness, truthfulness, etc.) a helpful discussion is found in United States v. Breeding, 44 M.J. 345 (C.A.A.F. 1996).  In Breeding, the court noted that 

“R.C.M. 703(c)(2)(B)(i), in conjunction with Mil.R.Evid. 405, is satisfied by setting forth: (1) the name of the witness; (2) whether the witness was a member of the same community or unit as appellant; (3) how long the witness has known appellant; (4) whether the witness knew appellant… in a professional or social capacity; (5) the character trait known; and (6) a summary of the testimony about it.”
Id. at 347.
The court went on to consider the proffers regarding the expected testimony of the denied defense witnesses, and found them lacking.  Simply by mentioning how the requested witness knew the appellant and asserting baldly that the witness would offer good character testimony, the defense proffers failed to satisfy the required foundational showing for production of character witnesses.  Id. at 351.  In any event, the proffered testimony of the denied witnesses was cumulative with the testimony of witnesses who were produced to testify about the accused’s good military character and character for peacefulness.  Id. at 352.
In the present case, the defense requests for Lisa Erickson and Victor Urbina do not contain an adequate proffer meeting the standards in Breeding, nor does the defense demonstrate how these witnesses would offer evidence of a pertinent trait of character.  Both witnesses are listed as witnesses to PFC Wylde’s character for truthfulness.  However, the accused in this case is not charged with an offense of falsehood.  As the Breeding court noted, “until there was a commitment that the defendant would testify, appellant’s truthfulness was not at issue.  In any event, evidence as to truthfulness is not relevant until a witness testifies and his or her credibility is attacked.”  Id. at 352, citing United States v. Robertson, 39 M.J. 211, 217 (C.M.A. 1994); United States v. Everage, 19 M.J. 189, 192-93 (C.M.A. 1985).  
With regard to the accused’s parents, although the proffers with respect to them are facially even more inadequate than the requests for Ms. Erickson and Mr. Urbina, the government has already generously granted Ms. Wylde as a character witness.  Although the defense does not even articulate what character traits the accused’s parents would testify to, the government will assume arguendo that both will testify to their son’s law-abidingness.  Applying the three Allen factors for determining whether a witness is cumulative, there is a negligible chance that the testimony of the accused’s father regarding the accused’s character would advance the accused’s defense beyond what the accused would gain through his mother alone.  Both parents know the accused in the same context, and have the same obvious motive to exaggerate their son’s good qualities, downplay his faults, and ignore any misconduct.  The defense has not shown (1) that Mr. Wylde’s credibility and demeanor are greater than Mrs. Wylde, (2) that Mr. Wylde would offer testimony relevant to the accused with respect to character traits or other material evidence observed during periods of time different than that of Mrs. Wylde, or (3) that any benefit will incur to the accused from Mr. Wylde saying what Mrs. Wylde has already said.
Finally, to the extent that the government’s denial of requested character witnesses may have left the defense with only a single character witness and leave the members to question why the defense could only find a single witness willing to vouch for the accused under oath, that situation was created by the defense’s failure to request any other relevant and non-cumulative witnesses.  Notably, the defense failed to request any witnesses from the last three years of the accused’s life since he joined the Marine Corps.

4.
Relief Requested

The government asks that the court deny the motion.

5.
Evidence and Burden of Proof

The defense bears the burden of proof as the moving party.  The government offers the defense request for production of witnesses dated 30 July 2010.

6.
Oral Argument

The government desires oral argument only if necessary in rebuttal to the defense.
E.S. DAY
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A copy of this motion was served on the court and defense counsel via email on 17 September 2010.
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