
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,



CRIMINAL NO. 08-20314

v.

ISSAM HAMAMA,

Defendant.

                                                  /


DEFENDANT COUNSEL’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
FINDINGS OF FACT

INTRODUCTION

1. The accused served for the United States in Iraq as a translator and cultural adviser to U.S. troops engaged in operations in Iraq. 
2. The Government is charging Defendant with conspiracy to commit offenses against the United States in violation of 18 U.S.C. § 371 and 18 U.S.C. § 951(a), and with making false statements on a Security Clearance Application, Standard Form 86 as well as in an interview with agents of the Federal Bureau of Investigation. 
3. On March 1, 2010, the Government filed a Motion to Admit Documents with this Court.
  In this Motion, the Government stated that it had witnesses to testify as to the authenticity of these documents.
  
4. Through its motion, the Government seeks to present into evidence a disparate set of documents discovered in houses in Iraq by the United States military or presented to the United States by Iraqi opposition forces after the United States and coalition forces invaded Iraq in 2003.

5. The Government represented to Defendant that it needed a hearing in order to produce its witnesses. 
6. Prior to the motion hearing, the Government also provided Defendants with transcripts of testimony by Mr. Al-Dani and Mr. Sargon from prior companion cases, leading to the presumption that these witnesses would testify at the motion hearing and would be available for examination by Defendant. 
7. At the motion hearing, the Government did not produce its witnesses and instead proceeded on proffer only. 
8. The basis for the Government’s motion to admit these documents is that they are self-authenticating.

MR. SMEGO

9. The Government proffered the testimony of Mr. Smego, a Department of Defense document analyst whose job is to analyze and categorize documents recovered by the United States.
  
10. Mr. Smego is not a secretary of an embassy or legation, consul general, consul, vice consul, or consular agent of the United States, nor is he a diplomatic or consular official of Iraq assigned or accredited to the United States. 
11. Mr. Smego has not had formal training nor does he have personal experience in the identification of counterfeit Iraqi documents.  He has instead over time identified poorly executed forgeries amidst Iraqi Intelligence Service Documents based on Arabic language training from the Army, and his experience as a document analyst. 

12. The Government is the moving party to preadmit the documents.
13. Neither Mr. Smego’s qualifications nor his evaluation of the proffered documents were capable of being examined because he was not called by the Government –the moving party.
MOHAMED AL-DANI

14. The Government also proffered testimony from, Mohamed Al-Dani, a defector of the Iraqi Intelligence Services who is paid by the US Government for information related to Iraq.
 
15. The Government wishes to hide aspects of Mr. Al-Dani’s relationship from Defendant.

16. Mohamed Al-Dani has no personal knowledge of Mr. Hamama or Mr. Hamama’s activities.

17. Mohamed Al-Dani is not a secretary of an embassy or legation, consul general, consul, vice consul, or consular agent of the United States, nor is he a diplomatic or consular official of Iraq assigned or accredited to the United States.
18. Mohamed Al-Dani has a history of lying on the stand because of his concerns that truthful testimony would not serve the Government’s interests.

19. Mohamed Al-Dani was not called by the moving party.
20. Because he was not called by the moving party, Mohamed Al-Dani’s knowledge of the proffered documents, credibility as a witness, motivations and even his existence could not be tested or verified.
MR. SARGON

21. The Government additionally proffered testimony from Mr. Sargon.  
22. Mr. Sargon is a previous IIS officer who was captured in Iraq following the invasion in 2003.

23. Mr. Sargon is not a secretary of an embassy or legation, consul general, consul, vice consul, or consular agent of the United States, nor is he a diplomatic or consular official of Iraq assigned or accredited to the United States
24. Mr. Sargon does not have personal knowledge of the defendant Mr. Issam Hamama, his activities, or these documents.

25. Mr. Sargon is receiving monetary payments from the United States government for his participation with the Government, which includes continued testimony for the U.S. Government as an “expert witness.”
 
26. Had Mr. Sargon refused to cooperate with the U.S. Government, he would have been prosecuted, jailed and perhaps even executed.
27.  Because he was not called by the moving party, Mr. Sargon’s knowledge of the proffered documents, credibility as a witness, motivations and even his existence could not be tested or verified.
28. Mr. Sargon is no longer in the United States, and since the United States no longer occupies Iraq, Mr. Sargon is no longer subject to subpeona.  Thus there is no guarantee Mr. Sargon will appear as a witness for this trial. 
THE DOCUMENTS THE GOVERNMENT SEEKS TO ADMIT

29. As Mr. Al-Dani and Mr. Sargon have testified previously, Iraqi Intelligence documents are generally inconsistent and unorganized, intelligence officers such as Mr. Al-Dani and Mr. Sargon often did not pay attention to or know the meaning of important details such as serial numbers placed on documents by administration,
 and the accuracy and completeness of records vary depending on each intelligence officer’s preferences.
  In addition, IIS intelligence officers sometimes fabricated information to obtain money for themselves, and fabricated receipts to say that they paid individuals when they had not.
 
30.  There is no evidence showing that these documents were created for regularly conducted business activities, nor is there any evidence of how these documents were created, organized, stored, or otherwise kept safe and reliable.

31. Some of the documents are undated, illegibly handwritten, or otherwise do not show indication of their relation to the Iraqi Intelligence Service on their face.
 
32. As indicated by the Government’s witness Mr. Sargon’s testimony, and corroborated by Mr. Al-Dani’s testimony, IIS-created intelligence files generally contain, at a minimum, both administrative and intelligence files, and would have had duplicate counterparts within both Iraq and the United States.
  There is no evidence that the duplicates of the files at question exist anywhere in the United States, and the intelligence files as well as major portions of the administrative files are not present in these documents. 
33. Some of these files have been translated incorrectly, indicating further issues with reliability of the documents.
 
FEDERAL RULES OF EVIDENCE FOR AUTHENTICATION OF FOREIGN DOCUMENTS

34. The Federal Rules of Evidence contemplates the authentication of foreign documents in Rule 902.  This rule states that,

A document purporting to be executed or attested in an official capacity by a person 
authorized by the laws of a foreign country to make the execution or attestation, and 
accompanied by a final certification as to the genuineness of the signature and official 
position (A) of the executing or attesting person, or (B) of any foreign official whose 
certificate of genuineness of signature and official position relates to the execution or 
attestation or is in a chain of certificates of genuineness of signature and official position 
relating to the execution or attestation. A final certification may be made by a secretary of 
an embassy or legation, consul general, consul, vice consul, or consular agent of the 
United States, or a diplomatic or consular official of the foreign country assigned or 
accredited to the United States. If reasonable opportunity has been given to all parties to 
investigate the authenticity and accuracy of official documents, the court may, for good 
cause shown, order that they be treated as presumptively authentic without final 
certification or permit them to be evidenced by an attested summary with or without final 
certification.

35. Rule 901 requires presentation of evidence sufficient to support a finding that the matter in question is what the proponent claims it to be.  This rule does not apply here, and so the Government argues that these documents are self-authenticating.

CONCLUSIONS OF LAW

36. The documents cannot be authenticated under 901 because Mr. Sargon and Mr. Al-Dani are not witnesses with knowledge, and the Government has not offered any additional evidence to authenticate the documents under 901.  Mr. Sargon and Al-Dani have both testified as to their ignorance of the organization and record-keeping methods of the documents in question.
  In addition the Government’s proffer does not offer evidence sufficient to establish that these documents are genuine IIS documents that are part of a contiguous file, nor does it offer evidence with regards to the standards for record-keeping, safekeeping, or organization of these documents which would help to establish their authenticity.  
37. Rule 902 of the Federal Rules of Evidence unambiguously contemplates the self-authentication of foreign documents.  This rule requires a final certification to be made by one of several specifically listed officials as to the genuineness of the signature and official position of the executing or attesting person of the documents presented, or a foreign official whose certificate of genuineness of signature and official position relating to the execution or attestation of the document.  Mr. Smego, Mr. Sargon, and Mr. Al-Dani do not fit under the definition of any of the foreign officials named in Rule 902 and thus cannot certify these documents.   
38. In addition, parties have not been given an opportunity to investigate the authenticity and accuracy of documents, and such investigation is not reasonably available in this situation.  
39. Where the language of a statute is unambiguous as to legislative intent, the Court must effectuate legislative intent using traditional tools of statutory interpretation.
  Because foreign documents have been anticipated by the legislature and the statutory language is unambiguous as to the intent of Congress to limit self-authentication of foreign documents to these parameters, these documents cannot be self-authenticated by a judicially-created residual exception to Rule 902. 
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