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1.  Nature of Motion.  The defense hereby moves this court, pursuant to Rules for Court-martial 906 and 703(f)(4), that the pending subpoena of the trial counsel in this case (to obtain the USD records of Capt Wacker) be quashed, suspended or otherwise abated until an UCMJ, Article 39a motion’s hearing can be held on this matter in accordance with the trial schedule.
2.  Summary of Facts.


This is an emergency motion in response to a subpoena notice by the trial counsel (defense counsel was alerted by a hard copy letter of this fact by USD on 4 Feb 11) i.  


3.  Discussion.  


Defense moves that this subpoena be quashed under RCM 906 and 703(f)(4).  Compliance with the subpoena is unreasonable and oppressive.


Per US v. Wuterich, 67 MJ 63 (CAAF 2008) a motion to quash a trial counsel’s subpoena by a defense counsel may be granted by the military judge when good cause is shown.

4.  Relief Requested.  The defense respectfully requests the following relief:  

· The subpoena of the trial counsel be quashed.

5.  Evidence and Burden of Proof.  

a.  The defense requests production of the following witnesses by the Government in support of its motion:  
· Captain Evan Day, USMC
· Prof Thamassebi

· Mr. Marino
· 
· 
· 
· 
b. The following defense exhibits are provided:

· Exhibit 1:  Email and attachment from Trial Counsel dated 29 June 2010
6.  Argument.  The defense desires oral argument. 

29 June 2010            /s/
_______________ 

____________________________________

Date

            Christian P. Hur, Captain, USMC

            Detailed 
Defense Counsel
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