UNITED STATES MARINE CORPS

SPECIAL COURT MARTIAL

WESTERN JUDICIAL CIRCUIT

	UNITED STATES

v.

Dougls Wacker
Captain     USMC
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)
	GENERAL COURT-MARTIAL

MOTION TO DISMISS:  Speedy Trial Clock and Article 10 violation

Date:  1 September 2010


______________________________________________________________________________
1.    Nature of Motion & Burden:  Pursuant to Rule for Court Martial 907, this is a defense motion to count Captain Wacker’s pretiral restraint as running from 29 April 2009 (see RCM 305(k)) and then to dismiss with prejudice all charges and specifications as a result of the government's failure to provide Captain Wacker with his right to a speedy trial as required by R.C.M. 707, Article 10 of the Uniform Code of Military Justice, and the 6th Amendment to the Constitution.

 
The burden of proving all facts in support of this motion falls upon the Defense by a preponderncce of the evidence.

2.    Summary of Facts:  

a. Capt Wacker is accused of sexually assaulting Ms. Jessica Brooder and Ms. Elizabeth Easley on about 4 April 2007 at the Royal St. Charles Hotel in New Orleans, LA.

b. Video showing the women and the accused coherently and consensually interacting with each other in the hotel’s lobby just prior to the alleged sexual assault was filmed but due to the delay of the Government, the video was lost.

c. Hotel employees also interacted with the three coherent persons, but due to the delay from the Government, those workers were never found.

d. Restaurant and Bar employees at the various locations which the group of students, including Wacker, Brooder, and Easley had been to that evening and had served them alcoholic beverages would have been able to testify, but for the Government’s delay in prosecuting these charges.

e. Captain Wacker was informed by NCIS Special Agent Neeley of an outstanding arrest warrant in Louisiana on or about January 2008. 
f. Colonel Kenneth S. Helfrich, Commanding Officer (CO) of Headquarters and Service Battalion (HQSVCBN), Marine Corps Recruit Depot (MCRD), was likewise informed of the alleged misconduct near that date.

g. Captain Wacker travelled at his own expense to Lousiana and turned himself into New Orleans Police Department Authorities on 21 February 2008.

h. On or about July to September 2008, the New Orleans District Attorney’s Office dismissed the charges and the Superior Court for the Parish of New Orleans, expunged the arrest warrant from Captain Wacker’s criminal record. 
i. Captain Wacker, provided documentation of such to his command on or about September 2008.

j. Without informing Captain Wacker, the command instituted a further investigation into the alleged misconduct.

k. On 9 January 2009, Captain Wacker was ordered to report to Lieutenant Colonel Gregory F. Bond. During this meeting, Lieutenant Colonel Gregory F. Bond (then Executive Officer (XO) of HQSVCBN (Capt Wacker’s command), issued the Military Protective Order (MPO) to Captain Wacker.  
l. During this meeting Captain Wacker asked if the MPO was limited to discussions regarding the ongoing investigation, to which Lieutenant Colonel Bond replied that it was so limited and should not interfere with his course work.

m. On 16 January 2009, Captain Wacker was placed on involuntary leave by the University of San Diego School of Law due to information given by Government agents as to the allegations against Captain Wacker. 
n. Emails from Jessica Brooder produced by the Government in discovery show that it was the Government’s intent to actively disrupt Captain Wacker’s legal education and to take any measures necessary to prohibit him from graduating in May 2009. 
o. Notes from Christie Johnson at USACIL state that per a telephone conversation with Special Agent Burge, he needed an expedited test because “Suspect is graduating from law school (USMC) and will be sent to ‘expensive’ training. Marine SJA is requesting this case be worked as an EXPEDITE in order to get results before decision is made whether or not to send Suspect on for further training.” 

p. Actions to remove Capt Wacker from USD School of Law were initiated by this case’s previous Staff Judge Advocate, Colonel Smith, who later became Capt Wacker’s Battalion Commander.

q. On 26 January 2009, Captain Wacker was ordered to report to Colonel Helfrich. During this meeting Colonel Helfrich issued an amendment to the MPO, stating that there was to be “absolutely no contact” between Captain Wacker and those individuals listed on the MPO.

r. Through the efforts of Government agents aboard MCRD, namely Colonel Helfrich and Colonel Stephanie C. Smith (Staff Judge Advocate (SJA), MCRD), Captain Wacker was dismissed from the Excess Leave Program (Law) on or about 29 April 2009 by Brigadier General James C. Walker, (then Staff Judge Advocate (SJA) to the Commandant of the Marine Corps (CMC)),  based upon allegations of failing to obey a lawful order (violation of the MPO issued to Captain Wacker on 9 January 2009 by Lieutenant Colonel Bond, imposed under the authority of Colonel Helfrich, with the advice and counsel  of SJA, Colonel Smith (who later assumed duty as CO, HQSVCBN)). Such allegations were found by the acting SJA, Maj Samuel E. Jackson, to be unsubstantiated in his Article 34 letter to Brigadier General Angela Salinas, Commanding General (CG) MCRD, after the first Article 32 hearing conducted on or about July 2009.

s. SJA Colonel Smith apparently told accuser Jessica Brooder that Capt Wacker was going to be working in a “broom closet” so as to have no contact with anyone and not given any responsibilities.  

t. Since 29 April 2009, Captain Wacker has been confined in the sense that he was precluded from resuming duties as either a student judge advocate (MOS 4401) to follow on as a judge advocate (MOS 4402) or as a communications officer (MOS 0602) and his career progress and retention is continuously hindered by this constructive restraint tantamount to confinement.

u. The delay of trial, above and beyond any excludable delay, has exceeded 120 days. 

v. This delay may include the time from which the Government interceded in school affairs at the University of San Diego in January 2009, the time from which preferral of charges occurred on or about 29 April 2009, through the first Article 32 Investigation wherein the Government agents advised witnesses not to attend allowing for a “paper 32” where only the statements from witnesses were provided to the Investigating Officer (IO), through referral of charges by Brigadier General Salinas, and to the dismissal of charges in November 2009, due to the Government’s factual finding of gross misconduct by members of the government, to include: Colonel Smith, Lieutenant Colonel Bond, NCIS Special Agent (SA) John R. Burge, and others. Capt Wacker’s former XO, LtCol Bond, using degrading and libelous language, while acting pursuant to Col Smith’s intentions, emailed Capt Wacker’s superiors and potential members of the court martial at MCRD to ensure that Capt Wacker was given no work of any responsibility and to preclude him from garnering potentially positive character references. While stationed at MCRD as the HQSVCBN S-3A for the final five weeks and since his time at Marine Wing Headquarters Squadron 3 (MWHS-3), 3d MAW, Captain Wacker has been limited to menial tasks and not afforded an opportunity to maintain his competitiveness for professional growth and career progress.

w. The Government took approximately five weeks to determine how to correct the situation, before dismissing the charges without prejudice and transferring the case to a different command.

x. The delay was further continued from on or about 24 November 2009 to 7 January 2010 through Captain Wacker’s transfer, authorized by Brigadier General R. L. Bailey, CG MCRD, to 3d Marine Aircraft Wing, MCAS Miramar CA. The investigation was re-constituted and re-preferred on or about 7 January 2010, although the same trial counsel (LtCol Sean Sullivan) remained on the case, thus giving the Government an undue advantage of time to prepare.

y. On or about February 2010, Captain Wacker was informed by Col Jeffrey R. Woods, Chief of Staff, 3d MAW, that Captain Wacker had been selected by the Majors Promotion Board, but that his promotion was being withheld by the Secretary of the Navy through the SJA to CMC.

z. A second Article 32 Investigation was convened, with witnesses finally present, in April 2010.  Charges were finally re-referred by Major General Thomas L. Conant, Commanding General 3d MAW, in May 2010.

aa. Captain Wacker was finally arraigned (via a motion for docketing) on 17 June 2010, nearly 14 months after the original preferral of charges. 

3.    Discussion:  

I.  Capt Wacker has suffered restraint tantamount to confinement since 29 April 2009.

Article 13 of the UCMJ, which states:  

No person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upon the charges pending against him, nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances required to insure his presence, but he may be subjected to minor punishment during that period for infractions of discipline.

United States v. Williams, 68 M.J. 252 (CAAF 2009) held that RCM 305(k) provides an independent basis for the award of additional confinement credit where there has been a violation of service regulations when those regulations reflect long-standing concern for the prevention of pretrial punishment and the protection of servicemembers’ rights.
In United States v. Mack, 65 M.J. 108 (CAAF 2007), the court held that a servicemember facing criminal charges may be subjected to various forms of pretrial restraint pending court-martial, including confinement, arrest, restriction, or conditions on liberty. However, Mack also held that a person accused of a crime retains the presumption of innocence and may not be punished pending trial; if the conditions of pretrial restraint are more rigorous than necessary to ensure the presence of an accused at trial or to prevent additional misconduct, the accused may receive credit against the adjudged sentence.

Critically in Mack, the trial military judge found that being confined to base and mustering on working and non working days was pretrial restraint tantamount to confinement.  “Based upon his conclusion that conditions more rigorous than necessary had been imposed on Appellant during his period of pretrial restriction, the military judge granted Appellant day-for-day credit for the 143 days that he spent on pretrial restriction..”  Mack. 

Here, Captain Wacker was suspended indefinitely, basically kicked out of law school,  and indefinitely precluded from taking a Bar Exam, because of the SJA and Battalion Commander Colonel Smith.  Then, he was moved from MCRD San Diego, where he was developing good military character evidence, to MCAS Miramar.  Further, Capt Wacker was given onerous MPO’s that prevented Capt Wacker from contacting any of the law students that Capt Wacker went to law school with.  At MCRD, Capt Wacker was assigned by Col Smith to menial jobs to ensure that he could not devleop his good military character.

The intent of RCM 707 and Article 10 have been violated by the Government here.  Years of delay have resulted because of the Government’s inaction and misdeeds in this case—the purported allegations occurred in early 2007, it is now late 2010.  Capt Wacker has been denied a right to a speedy trial and there is real prejudice.

Perhaps the biggest prejudice to Capt Wacker being denied a speedy trial is the Government’s current inability to produce the video tapes that were recorded that evening at the Royal St. Charles Hotel lobby (that would have shown Ms. Brooder and Ms. Easley wide awake and consenting to their conduct with Capt Wacker).  Further, the speedy trial violation have resulted in Capt Wacker not having the benefit of the lobby and bar workers that interacted with the three persons that evening.  Because of the years of delay, the Government is unable to locate anyone that recalled seeing Capt Wacker, Ms. Brooder and Ms. Easley that night.
II.  UCMJ Article 10 and RCM 707 Speedy Trial were violated in this case and the remedy for Captain Wacker is dismissal of the charges without prejudice.

a.  RCM 707 was violated because 120 days have passed since Capt Wacker entered restraint tantamount to confinement.

United States v. Tippit, 65 M.J. 69 (CAAF 2007) held that the regulatory speedy trial standard set forth in RCM 707 requires that an accused be brought to trial within 120 days of preferral of charges, imposition of restraint, or entry onto active duty, whichever is earliest; an accused is brought to trial within the meaning of the Rule at arraignment.  Here, over 120 days have passed since Capt Wacker was first placed in pretrial restraint.

In United States v. Samuels, 65 M.J. 612 (NMCCA 2007), the Court dismissed an indecent assault charge when the appellant’s arraignment took place more than 120 days after the charge was preferred, the CA withdrew the charge, but did not dismiss it, and then re-preferred it, which did not reset the speedy trial clock for purposes of R.C.M. 707.
This court should note that in the 1982 case of U.S. v. Buchecker, that outdated case concerned a situation superficially similar to Captain Wacker’s.  U. S. v. Buchecker.  13 M.J. 709, 710 (NMCMR,1982).  In Buchecker, the appellate court NMCMR held that a recruit that was placed in a holding platoon did not incur pretrial confinement while awaiting court martial. However, Buchecker did not cite to or even discuss Article 10 or RCM 707.  Critically, Buchecker wrote that “These restraints were not devised as punitive measures, but as legitimate measures in the interests of discipline in a recruit environment.  Although other measures could have been used in the furtherance of these objectives in this environment, we refuse to characterize the measures used as pretrial restraint for speedy trial purposes.”  U. S. v. Buchecker, 13 M.J. 709, 711 (NMCMR,1982).  Buchecker also did not discuss or mention the four part test from Barker v. Wingo, 407 U.S. 514, 530 (1972) (requiring a balancing of the length of the delay, reasons for the delay, whether the appellant demanded a speedy trial, and any prejudice to the appellant from the delay).

While not directly cited, the defense argues that the higher appeallate court overturned the lower court’s analysis for speedy trial violation as applied in Bruchecker in United States v. Grom, 21 M.J. 53, 56-57 (C.M.A. 1985), where CMA (CAAF’s predececssor) actually applied the four part Barker factors to an alleged Sixth Amendment speedy trial right violation).  Distinguishing Capt Wacker’s case from Buchecker’s, Grom even stated  “We note that R.C.M. 707(a), which was not in effect at the time of the accused's trial, provides: ‘The accused shall be brought to trial within 120 days after notice to the accused of preferral of charges under R.C.M. 308 or the imposition of restraint under R.C.M. 304, whichever is earlier.’ We take this as an indication of the amount of pretrial delay that is ordinarily tolerable in a military context.”  U.S. v. Grom, 21 M.J. 53, 56 (CMA,1985).  The four part Barker test and RCM 707 is the test this court should apply to Capt Wacker’s case, not the faulty Buchecker analysis of the “restraints were not devised as punitive measures.”
Per United States v. Tippit, 65 M.J. 69 (CAAF 2007), the Sixth Amendment to the Constitution provides that the accused in a criminal prosecution shall enjoy the right to a speedy trial.  In Tippit, CAAF again applied the four-part test for assessing whether a delay amounts to a Sixth Amendment constitutional violation, requiring a balancing of the length of the delay, reasons for the delay, whether the accused demanded a speedy trial, and any prejudice to the accused from the delay; in addition to the Sixth Amendment, timely processing also is subject to assessment under the Due Process Clause of the Fifth Amendment. 

Captain Wacker has been in constructive confinement since 29 April 2009.  29 April 2009 was when the convening authority preferred charges against Captain Wacker. Following that, Capt Wacker has been in a confinement like status, to include menial tasks, restriction from performing work commensurate with his experience and grade, and positioned in a “wait and see” legal limbo between the Government and University of San Diego School of Law, which refuses, without due process, to grant Capt Wacker the degree to which he is entitled for completion of all of the requirements to earn a Juris Doctor, and to prepare to take the Bar Exam.  The Government will argue that it was not there decision to have Capt Wacker suspended indefinitely, but as the communications between Government officials and the University is viewed, it is clear that Col Smith and SA Burge were attempting to do just that.  Furthermore, the school would testify that they were only acting on the information given to them by Government officials and that Capt Wacker’s charges, court-martial, and conviction were “imminent.”  If Capt Wacker was not pending court martial, he would have graduated in the top third of his class with his classmates and taken the Bar Exam in July 2009. Due to the Government’s delay, Capt Wacker, will not be able to take a Bar Exam until July of 2011, when taking into account the administrative hurdles he will face outside of this court-martial. However, Capt Wacker has continued to be in this constructive confinement because he is pending court martial.  The confinement has exceeded 120 days and continues to this day.

The prejudice Capt Wacker has suffered from this delay is that he has faced character assassination both within the legal field and the Marine Corps, despite the legal maxim: innocent until proven guilty.  He has suffered severe mental and emotional anguish over these allegations because he knows they are not true and their publication by the Government as a tactic to try this case not in the courtroom, but in the court of public opinion is truly despicable. When it comes to allegations of sexual assault there is a burgeoning societal view that because sex offenses were not taken seriously in the past, it is now time to villify anyone accused of such acts. Because of his command’s suspicion that Captain Wacker comitted rape, Capt Wacker was delayed in formal selection to Major by the Secretary of the Navy.  Captain Wacker’s security clearance was suspended pending the result of this court-martial.  Capt Wacker does not have any freedom, he is at the will of the Government until he finally gets his day in court.  Saying that he is an officer and the mere perception of conduct unbecoming is punishable is not good enough.  There is no justifiable reason why Capt Wacker, who has served honorably as both an enlisted field radio operator and a communications officer with significant achievements and who was selected by boards for both the law education program and for promotion to major, should be engulfed in this legal limbo, where the Government is just trying to cover its own indiscretions and use Capt Wacker as a scapegoat and an example of the Government flexing to show that it is tough on sexual assault offenses.
United States v. Doty, 51 MJ 464 (CAAF 1999) held that the conclusion regarding whether an accused received a speedy trial or not is a legal question that is reviewed de novo by the appellate courts.  Therefore this court should carefully measure the four factors to determine whether the Government has met its burden of providing Capt Wacker with a speedy trial or has wasted time trying to cover up the dishonorable actions of senior officers.   

a.  Article 10 was violated because there was no good reason for the Government to keep Capt Wacker in pretrial restraint tantamount to confinement from 29 April 2009 until present.
UCMJ, Article 10 states:

Any person subject to this chapter charged with an offense under this chapter shall be ordered into arrest or confinement, as circumstances may require; but when charged only with an offense normally tried by a summary court-martial, he shall not ordinarily be placed in confinement. When any person subject to this chapter is placed in arrest or confinement prior to trial, immediate steps shall be taken to inform him of the specific wrong of which he is accused and to try him or to dismiss the charges and release him.

In United States v. Miller, 66 M.J. 571 (NMCCA 2008) an Article 10 violation occurred where appellant spent 140 days in pretrial confinement prior to arraignment at a special court-martial, and the Government did not act with reasonable diligence in bringing the case to trial, even though the Court noted an absence of a demand by the appellee for a speedy trial or a showing of prejudice. In Miller, the Government did not meet its burden of demonstrating that it diligently sought to follow the proceedings of appellee’s R.C.M. 706 mental status examination or to expedite the examination when it obviously lagged.

In the present case, Capt Wacker faces a general court-martial has actually demanded a speedy trial on several occasions following counsel being detailed to his case.  Current counsel was not even detailed to this case until on or about August 2009, even though Capt Wacker was placed into constructive restraint on 29 April 2010 (his original detailed defense counsel was transferred to a non-judge advocate billet, despite the severity of the charges faced by Captain Wacker).

4.    Relief Requested:  Based on the foregoing, the defense respectfully requests that:

a. The Court to evaluate the speedy trial clock in Capt Wacker’s case and determine if the Government has administered justice swiftly with all entitlements to the accused of a presumption of innocence.
b. All charges and specifications in this case be dismissed with prejudice because to do otherwise would render meaningless the protections afforded by RCM 707 and Article 10.  The prejudice against Capt Wacker, of being in a constructive restraint status since 29 April 2009, and the time for experience as a Captain lost due to sub-standard assignments cannot be undone.
5.    Evidence:  Defense will provide documentary and testimonial evidence in support of this motion.  The contact information for all witnesses is already in the possesion of the Government.

The defense requests the presence of these MCRD and 3d MAW witnesses for the motion:  
· Col Stephanie Smith (to account for the actions taken by the SJA in attempting to prosecute a case); 
· Jessica Brooder (to verify the factual claims made in this pleading’s fact section)

· Christine Johnson (to verify the factual claims made in this pleading’s fact section)

· NCIS Special Agent John Burge (to account for what instructions he was given by Col Smith and Col Helfrich and what actions he took during his investigation that contributed to Capt Wacker being suspended from USD School of Law); 
· NCIS Special Agent Neeley (to discuss her role in this investigation as mentioned in the facts section)

· Col Kenneth Helfrich (to explain the advice and counsel he received as a commanding officer from Col Smith and SA Burge in how to handle, administratively, Capt Wacker’s case); 
· Dean Kevin Cole and other officials at the University of San Diego with whom any Government official had communication. 
· Col Christopher Conlin, LtCol Thad Trapp, Maj Christopher Blalock, Maj Armando Budomo, Maj Marisa Serano, Captain Frank Camp, Captain Katrina Kesler, GySgt Carl Schmidt,  (who will explain the environment which Captain Wacker faced upon the Government’s pursuit of this case and its continuing actions to assassinate Capt Wacker’s character and impede his career).


6.    Argument:  Oral argument is requested. A copy of the foregoing motion was served on the government on 1 September 2010.








Respectfully submitted,







/s/







_______________________
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Civilian Defense Counsel
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