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1.  Nature of Motion.  The defense hereby moves this court, pursuant to Rules for Court-martial 906 and 703(f)(4), that the pending subpoena of the trial counsel in this case (to obtain the google.com emails, chats and other records of Capt Wacker) be quashed, suspended or otherwise abated until an UCMJ, Article 39a motion’s hearing can be held on this matter in accordance with the trial schedule.
2.  Summary of Facts.


This is an emergency motion in response to a subpoena notice by the trial counsel (delivered to defense counsel via email on 29 June 2010, today) in this case to obtain the attorney client protected emails of Captain Wacker.  


Mr. Faraj and Capt Christian Hur, as well as Capt Wacker's other attorneys; communicate with Capt Wacker via his Google email accounts and chat very frequently (almost daily).  Now, the prosecutor is attempting to subpoena all of Capt Wacker's emails from Google.  Captain Wacker has used his Google accounts to communicate with at least five lawyers about the facts of this particular case since 9 April 2007.  


The trial counsel has offered no evidence of “specific and articulable facts showing that there are reasonable grounds to believe that the contents of a wire or electronic communication, or the records or other information sough are relevant and material to an ongoing criminal investigation.”

3.  Discussion.  


Defense moves that this subpoena be quashed under RCM 906 and 703(f)(4).  Compliance with the subpoena is unreasonable and oppressive.


The trial counsel’s subpoena seeks to violate the attorney client communications and privilege that Captain Wacker holds with his attorneys under the JAGINST 5803.1B.  See Rule 1.6 and comments and Rule 3.8 and comments:  “a trial counsel has the responsibility of administering justice and is not simply an advocate.   This responsibility carries with it specific obligations to see that the accused is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.”  

Specifically, Mil. R. Evid. 502 states: "a client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client..."  

Procedural justice for Captain Wacker would be denied here if the trial counsel’s subpoena is allowed to continue forward.  This is because Captain Wacker would be insecure in his communications with his several attorneys about this case.  Captain Wacker would be unable to present a proper defense.  This is an unreasonable burden and clearly not authorized by any bar rules in the country.   Further, the defense of Captain Wacker since April 2007 would be exposed and oppressed if the trial counsel were to have their subpoena granted.

Per US v. Wuterich, 67 MJ 63 (CAAF 2008) a motion to quash a trial counsel’s subpoena by a defense counsel may be granted by the military judge when good cause is shown.


Further, the email of the trial counsel cites 18 USC 2703 as authority for the subpoena.  However, per paragraph 18 USC 2703(d) "A court order for disclosure... shall issue only if the governmental entity offers specific and articulable facts showing that there are reasonable grounds to believe that the contents of a wire or electronic communication, or the records or other information sough are relevant and material to an ongoing criminal investigation.”

No such information or facts have been offered to demonstrate “reasonable grounds to believe that the contents of a wire or electronic communication, or the records or other information sough are relevant and material to an ongoing criminal investigation.”  Captain Day is on a fishing expeidition at the expense and rights of Captain Wacker.  The trial counsel’s subpoena must be denied as it is overbroad, oppressive to Captain Wacker’s defense and unreasonable.  
4.  Relief Requested.  The defense respectfully requests the following relief:  

· The subpoena of the trial counsel be quashed.

5.  Evidence and Burden of Proof.  

a.  The defense requests production of the following witnesses by the Government in support of its motion:  
· Captain Evan Day, USMC
· 
· 
· 
· 
b. The following defense exhibits are provided:

· Exhibit 1:  Email and attachment from Trial Counsel dated 29 June 2010
6.  Argument.  The defense desires oral argument. 

29 June 2010            /s/
_______________ 

____________________________________

Date

            Christian P. Hur, Captain, USMC

            Detailed 
Defense Counsel
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