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I. Introduction.
Tomorrow, I retire from active duty after 26 years, two months, and 22 days of service as a United States Marine.  
Two weeks ago, I discreetly met with a battalion personnel chief in the back room at Fort Meade “Medal of Honor” library, where I signed appropriate forms, finalized check-out items, and was handed my retirement certificates and commemorative lapel pin.  That was the 15-minute military retirement ceremony my family will never see.  

I regret the sad note on which I am leaving the ranks, but will savor the milestones and good memories made with a few fine men and women of exceptional heart, commitment, and purpose.  From the day I was first informed of an allegation against me, I understood and respected that the government had to address the matter swiftly and earnestly.  Once my higher headquarters lost special trust and confidence in my ability to command, I knew that I had to go, in the best interest of Marine Cryptologic Support Battalion (MCSB).  Ultimately, I accepted responsibility for “conduct unbecoming an officer and a gentleman,” tendered my voluntary retirement request, and continue to pay a dear price.   
Despite my disadvantage as the subject of an adverse finding, I truly believed that, somewhere along the way, the Marine Corps establishment would ensure that due process and the “ethical, legal, moral” standard prevailed.  My expectation was not that the government would absolve me of blame and appropriate punishment for my judgmental lapse, but that it would truly weigh all relevant factors and adhere to common sense, discernment, and, in legal speak, the guidelines set forth in references (a) and (b) when disposing of my case and making a recommendation to Assistant Secretary of the Navy (ASN), Manpower and Reserve Affairs (M&RA).  I was mistaken. 
From the very beginning, the process was rotten.  The “evidentiary” basis and unquestioned impetus for my career’s termination was, in fact, stolen property: the fruit of a documented illegal act committed by an active duty Marine gunnery sergeant against his former spouse in her home;
 yet nowhere was this alleged criminal act highlighted or addressed in official correspondence pertaining to my case, except for one illegible, un-cited enclosure buried in the investigative report.
  Over a nine-month span--including the investigative, disciplinary, and separation processes--this fact passed the scrutiny of cognizant judge advocates, commanders, and flag officers without raising a single eyebrow of official dissent or circumspection.  
This was merely a departure point for a combined-arms onslaught of hypocrisy and misdeed: while accusing me of “bringing discredit to the Marine Corps and tarnishing the image of the officer corps,” the government low-crawled in a putrid compost of selective ethics, unlawful command influence, infringement of privacy and rights (including civilians), sloppy staffing, wrong-headed endorsements, and kangaroo justice.  
My disappointment culminated when the Commanding General, Marine Corps Combat Development Command (CG, MCCDC)--serving multiple roles as the NJP presiding officer, Show Cause Authority, and my de facto “chain of command” during the whole process--misrepresented fact by adding unfounded, derogatory language in his final endorsement of my retirement request, without affording me the opportunity to review or rebut.  This injustice, and many others that I will address, aggravated the perceived nature and severity of the original charge against me, precluded due process, and wrongfully influenced the outcome of my case. 
Upon receiving notice of the unfavorable ASN determination for “retirement in lesser grade,” my counsel advised me that the next avenue of redress was to submit a package to the Board of Corrections for Naval Records (BCNR).  While preparing my BCNR package, I learned via reference (c) and related website that applicants should pursue other administrative remedies before applying to the board.  Consequently, this statement is an earnest attempt, in my last few days on active duty, to seek action within the Marine Corps before pursuing it externally.
For the Inspector General’s review and in preparation for the Board of Corrections for Naval Records, this statement details specific defects and injustice pertaining to the investigative, disciplinary, and separation processes regarding my case.  It will demonstrate how responsible authorities and my chain of command held me to a standard of absolute black and white, while traversing multiple shades of gray as it dispatched my case and career indiscriminately.  It will also explain the reasons for my distrust toward my chain of command, and my relative acquiescence throughout the investigative and disciplinary processes.  
In the All Navy Message 013/07, “Expectation of Ethical Conduct,” Secretary of the Defense (SECDEF) Gates espouses that:

…ethical decision-making is not solely a function of whether a law or regulation permits us to do something.  We must also consider whether the action sets the right example and is the honorable thing to do.  Are we promoting fairness, trust, and personal accountability?

While emphasizing the Services’ demand for exemplary conduct, he also underscores the virtues of impartiality and integrity as the bedrock for all military leaders responsible for reinforcing a strong ethical culture.
  
Despite everything that has happened over the last nine months, I believe in the Secretary’s expectation of ethical conduct, and that the vast majority of our leadership is committed to setting the right example, doing the honorable thing, and making tough calls.  Please consider the forthcoming details of this personal statement, the contents of my original voluntary retirement request, and the totality of my record as an officer and enlisted Marine, when determining appropriate action.  
II. Background. 
 
For orientation, the following chronology summarizes
official action and events pertaining to my case:
· 19 August 2010: The Commanding Officer, Marine Corps 

Intelligence Activity (MCIA), Colonel D. Henry, USMC, appointed Lieutenant Colonel Matthew Ans, USMC, as Investigating Officer (IO) to conduct a “preliminary inquiry into allegations of an inappropriate personal relationship in the case of Lieutenant Colonel McClendon Waters, USMC.”  The scope of the investigation was to report “findings of fact, opinions, and recommendations for administrative or disciplinary action, as appropriate.”
 
· 03 September 2010: Colonel Henry appointed Lieutenant 
Colonel Ans as IO to conduct a full “command investigation into allegations of an inappropriate personal relationship in the case of Lieutenant Colonel McClendon Waters, USMC.”  The investigation’s scope was to “investigate all facts and circumstances surrounding these allegations, including the recovery of e-mails sent from Lieutenant Colonel Waters’ government e-mail from August 2008 through present.”
 
· 15 September 2010: Colonel Henry officially relieved me via
phone conversation as Commander Officer, Marine Cryptologic Support Battalion (MCSB), Fort Meade, Maryland, based on information he received from the IO during the ongoing command investigation.

· 17 September 2010: The IO forwarded his completed command
investigation to Colonel Henry.  LtCol Ans’ recommendation was that “LtCol McClendon Waters be charged with violation of the Uniform Code of Military Justice (UCMJ) Article 133, Conduct unbecoming an officer and a gentleman…”
  
· 15 November 2010: CG MCCDC imposed NJP on me for the charge:

Violation of the UCMJ, Article 133 – conduct unbecoming an officer and a gentleman; specification: “In that you, a married man on active duty as Commanding Officer of Marine Cryptologic Support Battalion, did, on divers occasions at various locations from about August 2008 through September 2010, wrongfully engage in an inappropriate relationship with Olivia Lunsway, a married woman, the wife of a Marine Corps gunnery sergeant, that was unduly familiar, personal, romantic, and sexual, and, under the circumstances, was conduct unbecoming an officer and a gentleman.  During the hearing, I was awarded forfeiture of $4000.00 pay (total) and a punitive letter of reprimand.  I did not appeal the NJP or the punishment.
 
· 24 November 2010: CG, MCCDC, the show cause authority, 
notified me by letter that a board of inquiry (BOI) would be convened to make a recommendation on my retention in the U.S. Marine Corps based upon the 24 Nov 10 Report of NJP.
  I acknowledged receipt of the notification on 1 December 2010.

Note: In his 24 November 2010 BOI notification to me, CG, MCCDC stated that his action was “pursuant to reference (a), “SECNAVINST 1920.6C.”  Likewise, I understood that the guidelines specified in reference (a) and its enclosures applied to both the government and me.  If reference (a) has been superseded by other guidance or directives, I am unaware of it.
· 21 December 2010: I submitted a voluntary retirement 
request in lieu of a BOI in accordance with reference (a), enclosure (6).  In the formal request, I adhered to the reference’s specific format, including admission to Article 133 
(Conduct Unbecoming) and acknowledgment of the following: that a BOI would not be convened, that SECNAV had the plenary authority to determine the last grade in which I served satisfactorily, and that SECNAV may determine that I retire in a lesser grade.
 
· On 04 April 2011, my civilian counsel forwarded an electronic
copy of ASN (M&RA) determination that I be “voluntarily retired in the lesser grade.”

III. Procedural Defects and Injustice Due to Government Noncompliance with Reference (a), “SECNAVINST 1920.6C”

Before submitting my voluntary retirement request, it 

was my understanding that the government would adhere to reference (a), enclosure (6), “Guidelines on Recommendations – Grade at Retirement,” as it pertained to proper forwarding procedures, written notification to officer, right to review, addition of new material, and specific factors for determining satisfactory service in grade.  However, during the administrative and separations process, my retirement package was subject to the following defects and acts of injustice:
A.  Forwarding Procedures, Notification, Right to Review. 
1) Defect/Injustice:  Before forwarding my voluntary retirement request to SECNAV, the government failed to notify me per the following guidelines specified in reference (a)
: 
(1)  Prior to forwarding a voluntary retirement request to SECNAV…DC (M&RA) shall notify the officer in writing of the following:
(a) That the officer’s voluntary retirement request is being forwarded to SECNAV for a retirement grade determination.

(b) The factual basis supporting the substantiated adverse finding or conclusion from the officially documented investigation or inquiry.

(c) The recommended retirement grade.
(d) That the officer may submit a rebuttal or decline to make a statement.

(e) That the officer has the right to confer with counsel as provided in paragraph 3 of enclosure (7).

(f) That the officer will, upon request, be provided copies of the records or documents to be forwarded to SECNAV, provided the documents would not be exempt from release under any provisions of the Freedom of Information Act and Privacy Act.
(g) That the officer has the right to waive subparagraphs (d), (e), and (f), and that failure to respond shall constitute a waiver of rights in these paragraphs

(h) That the officer has a specified period of time to respond to the notification as provided in paragraph 4 of enclosure (7).

(2) That the officer’s response shall be forwarded to…DC (M&RA) with appropriate command recommendations…
2) Explanation: This defect deprived me of proper notification and associated rights per reference (a).  The 24 November 2010 BOI notification from CG, MCCDC, was the last formal correspondence I received from the government or chain of command.  That is, until 4 April 2011, when my civilian counsel requested, received, and forwarded me a copy of the ASN (M&RA) final approval of the DC MR&A recommendation that I be retired in a lesser grade.  
After I submitted my voluntary retirement request on 21 December 2010, at least two derogatory changes were made to my package on its three-and-a-half-month trek to ASN (M&RA): new adverse language (for example, “adulterous”) inserted into the CG, MCCDC “Second Endorsement” dated 13 January 2011,
 and an unfavorable recommendation regarding retirement grade from both CG, MCCDC and DC MR&A.  At no time during the separation process did the chain of command allow me to review newly added adverse material, or notify me in writing regarding its unfavorable recommendation (i.e., the recommended retirement grade). 

On 25 March 2011, after my military counsel informed me that my retirement package was already sitting at SECNAV awaiting a decision, I requested via civilian counsel that the government explain why I had not been notified.  In his 28 March 2011 email to me, my civilian attorney, Yancey Ellis responded: 
“Sir, I again contacted JAM this morning.  There is no official opinion or memorandum interpreting the SECNAVINST.  I was basically told that the official reading of the SECNAVINST at JAM (and apparently M&RA) is that a request for retirement in lieu of BOI does not carry a requirement of notification of recommended retirement grade...”
  
I disagree with the government’s interpretation of reference (a) as it is written.  The instruction has no “in lieu of BOI” exception clause and is very specific when addressing procedures for “all voluntary retirement requests.”  Indeed, I acknowledged that the final determination of retirement grade rested exclusively with SECNAV; however, I also expected to be notified and afforded my right to review all documentation prior to his final decision, particularly if new, unfavorable material was added late in the process.  

SECNAV instructions aside, demonstrating transparency would have been the right thing for the government to do, instead of the 104 days of “OPSEC radio silence” following my retirement request submission that left me completely in the dark. 
As of today, I still have not received a copy of the complete package (i.e., the exact documents) that DC, M&RA submitted to ASN (MR&A), despite my request via counsel.

B. Addition of New “Factual” Material without Notification.  
1. Defect/Injustice: In his 13 January 2011 “Second Endorsement” of my voluntary retirement request, CG, MCCDC misrepresented “fact” by adding new derogatory language in his summation to Assistant SECNAV (M&RA) via DC MR&A.
  Specifically, he stated that “the investigating officer opined that Lieutenant Colonel Waters was involved in an adulterous relationship from August 2008 to September 2010…,” a statement that is completely unfounded. 
In the same endorsement, the Commanding General added the phrase, “within his command,” a significant divergence from the specified allegation and charge against me.

Contrary to reference (a) guidelines, the chain of command and reviewing officials failed to notify me of new “factual” material added to my voluntary request package before submitting to Assistant SECNAV (M&RA).  

2) Explanation: Per reference (a), enclosure (6), paragraph 2.c., “Any new factual material [or material misrepresented as fact] shall be provided to the officer for review and comment.”

This point was both understood and underscored by Colonel Chris Miner, Staff Judge Advocate, MCCDC, in his 29 November 2010 e-mail reply to my civilian counsel regarding my right to review and rebuttal once my voluntary request package was submitted
:
From: Miner Col Christopher W [mailto:christopher.miner@usmc.mil] 
Sent: Monday, November 29, 2010 3:03 PM
To: Greg T. Rinckey
Subject: RE: LTC Waters

Mr. Rinckey,

Please see paragraph 2.c. of enclosure (6) of SECNAVINST 1920.6C.  The relevant part that answers your question states, "Any new factual material shall be provided to the officer for review and comment."  I am not sure which part of the SECNAV you are referring to below, but this section would indicate that he gets an opportunity for a rebuttal if CG adds any new factual material - pretty close to the standard used in post-trial review processing.  This opportunity would not include a rebuttal to the recommendation that is based solely on the material included in the report of NJP, the retirement request, and his service record.  

With that said, I believe HQMC JA Division has included comments submitted by a respondent to an endorsement in the past.  There is no right to do so, but they tend to include it to be safe and to give the respondent the benefit of the doubt.

I assure you that CG's recommendation will be based solely on consideration of matters that are part of the NJP, his service record, and any matters he submits with his retirement request. 

I hope this answers your question.

Sf, CWM

Col Chris Miner
Staff Judge Advocate
Marine Corps Combat Development Command
Phone: (Commercial) 703-432-8168, (DSN) 378-8168
Cell: 703-843-7635
SIPR: christopher.miner@mccdc.usmc.smil.mil
In his 17 September 2010 Investigative Report, the Investigating Officer “opined” explicitly that “there is not sufficient evidence to prove adultery as defined in article 134…”
  Other than that single reference in the investigative report, the words "adultery" or "adulterous" never appeared in any of the case-related government correspondence provided to me, including the NJP notification,
 NJP script (provided as a “courtesy” six days before my NJP hearing),
 NJP Report,
 Punitive Letter of Reprimand,
 and BOI Notification.
  That is, until the CG, MCCDC final endorsement.
  
Reference (b) distinguishes clearly between articles 133 and 134.  The charge for which I accepted responsibility and punishment was Article 133 (Conduct Unbecoming an Officer and a Gentleman), not Article 134 (Adultery).  If the latter charge had been substantiated, CG, MCDCC could have addressed it decisively via court martial, NJP hearing, or other means; however, he chose not to do so.  Likewise, had I been officially charged with Article 134 (Adultery) in the 14 October 2010 “Notification of Intent to Impose Nonjudicial Punishment,” I would have invoked my right to refuse NJP.  

Instead, CG, MCCDC, charged me with Article 133 (Conduct Unbecoming) at NJP, imposed punishment, and then later inserted unfounded, aggravating language in his final endorsement (which, in essence, charged me with adultery), without affording me an opportunity to respond.  Whether his action was intentional or merely a poor understanding and conveyance of his own command correspondence, the Commanding General’s prevarication undermined due process and wrongfully influenced the outcome of my case. 
In the same endorsement, CG, MCCDC made another comment diverging from the formal allegation and charge against me, with damaging effect.  He stated:
2. On 3 September 2010, an investigating officer was appointed to investigate allegations of an inappropriate personal relationship between Lieutenant Colonel Waters, who assumed command of Marine Cryptologic Support Battalion on 10 July 2009, and the wife of a gunnery sergeant within his command…


By merely adding “within his command,” he veered dramatically from language used in the actual 03 September 2010 CO, MCIA, appointing order to Lieutenant Colonel Ans, specifically tasked to:

…inquire into allegations that, from August 2008 through February 2009, Lieutenant Colonel McClendon Waters, the Commanding Officer, Marine Cryptologic Support Battalion, engaged in an inappropriate relationship with Ms. Lunsway, the wife of Gunnery Sergeant Paul Lunsway.

Also, “within in his command” was not articulated in the NJP notification, NJP script, NJP Report, Punitive Letter of Reprimand, BOI Notification.  Nor was the phrase included in the 01 March 2011 “Third Endorsement” signed by DC, M&RA.
  
Had those three words appeared in the formal charge conveyed to me prior to accepting NJP, I would have invoked my right to refuse.  Instead, the subtle wordsmithery (with no temporal context, yet extremely inflammatory) occurred at a point when I had no visibility or opportunity to rebut.  Had I discovered the new adverse material prior to DC M&RA submission to ASN (M&RA), I would have immediately sought permission to withdraw my package pending review with counsel.

It is also important to clarify that, when the investigation was initiated on 03 September 2010, Ms. Lunsway was the former wife of Gunnery Sergeant Paul Lunsway. 


The Commanding General’s color commentary at a pivotal moment in my separation process begs a fundamental question: if the government is allowed to modify charges and obscure the facts with impunity, why have a 9-month process?  Regardless, his gratuitous remarks subverted the SECDEF standard of “fairness, trust, and personal accountability,”
 particularly for a senior officer with the power to permanently alter careers and lives with the “nonjudicial” stroke of a government pen.
C.  Specific Factors for Determining Satisfactory Service in Grade.
1) Defect/Injustice: Aside from blanket statements and the “presumption of regularity” that responsible officials have properly discharged their duties, the government gave no indication in official correspondence that it considered all specific factors delineated in reference (a) when determining whether or not I served satisfactorily as a lieutenant colonel. 
2) Explanation: Reference (a), enclosure (6) states:

(Para 1) Officers who retire from the Naval Service may be retired in the highest grade that they served on active duty satisfactorily, as determined by SECNAV.
This determination will be made by SECNAV without a BOI in those cases…where the officers have submitted voluntary retirement requests. 

(Para 1.a) A recommendation that officers have or have not served satisfactorily in the grade currently held should be based on a determination made after considering all relevant factors, such as the nature of the misconduct and its effect on professional performance.

In the case of retirement-eligible officers, the…officials reviewing the retirement request should recommend retirement in a lesser pay grade if the…reviewing officials determine the officer's misconduct was serious enough to constitute a significant departure from the conduct required of officers of the Naval Service…. However, when the officer's record, in spite of the misconduct, is otherwise so meritorious as to demonstrate the officer served satisfactorily in the grade currently held, the recommendation should be for retirement in that grade.

Had I been properly notified of the chain of command’s unfavorable recommendation prior to ASN (M&RA) review, I would have added supplemental information that ensured specific factors were addressed.  Deprived of that opportunity, and absent any documented analytic rigor supporting the government’s unfavorable recommendation, I will address each specific factor listed in reference (a):
a. Nature and Severity of Misconduct.  As previously stated, on 15 November 2010, CG, MCCDC imposed NJP on me for violation of Article 133 (Conduct Unbecoming an Officer and a Gentleman) of the Uniform Code of Military Justice.  Prior to the hearing, I provided a short handwritten statement for consideration.
 During the hearing, I was awarded forfeiture of $2000.00 pay per month (for two months), and a punitive letter of reprimand.  I did not appeal the NJP or the punishment.  

  
On 21 December 2010, I submitted a voluntary retirement request in lieu of a BOI.  As an enclosure, I provided a supplementary personal statement in which I explained the circumstances leading up to my judgmental lapse.
  In that letter, I described how, on 07 November 2008, I unwittingly entered into a relationship that turned out to be inappropriate.   



Despite inferences that might be drawn from reading the poorly-written investigative report, I entered into a relationship with Olivia Lunsway by sheer happenstance, under circumstances completely independent of any military facility, unit activities, or command functions--nine months before I assumed command of MCSB.  As I described in my statement:



That is where I met Olivia Lunsway for the first time.  

I was in a public bar, and she approached me and 


struck up a conversation.  We hit it off immediately, 

     likely because we were both in need of companionship.  

Her accent told me she was from Australia; her fluent 


Japanese and extensive knowledge of the island told me 

she had been a resident of Okinawa for several years.  

Our conversation indicated that she was long divorced 


to an American Naval officer, the 
father of her only 


son.  She was not wearing a wedding ring.  

Without question, I exercised poor judgment by putting myself in a vulnerable situation, particularly as a legally married lieutenant colonel of Marines.  However, in my previous statement, I explained the complexities of my marital status, and why I had been estranged from my legal wife for over six years (now seven), the majority of that time spent as a single parent. 


My uncharacteristic, judgmental lapse was not intentional or malicious, but merely a terrible mistake and coincidence that evolved into the perfect natural disaster, ignited by a criminal act committed by the complainant.  Nevertheless, I felt strongly about immediately accepting responsibility for my action and inaction surrounding the charge, and minimizing the pain experienced by my battalion Marines, family, friends, and all other parties concerned.  

b. The Misconduct and its Relation to, and the Effect on the Performance of Military Duties.  
Before the complainant’s post-arrest allegation against me and ensuing investigation, the “conduct unbecoming” for which I accepted responsibility had absolutely no effect on my military duties.  As I will address in item (c) below, all fitness reports in grade reflected superb performance and glowing remarks.  Major Matthew Worsham, MCSB Executive Officer, confirmed that no signs of impropriety or lapses in my performance were noted before the preliminary investigation was initiated:
In the year or more that I served under him I was 


continually struck by his deep sense of duty, dedication to 
mission, loyalty to fellow Marines, and sheer passion for 
upholding the highest standards of honor, courage and 
commitment.  During his tenure as a battalion commander he 
was held in the highest regard by his Marines and fellow 
officers.  He was looked up to as a leader, a mentor and, 
to many, a trusted friend.  His every action was driven 
toward two simple goals – doing what was right for the 
right reasons and taking care of Marines and their 
families.  The unfortunate circumstances leading up to his 
relief came as a complete surprise to all and it is my 
genuine hope, and hope of many of the Marines he led, that 
the appropriate authorities will weigh his incredible 
contribution to our military and country when adjudicating 
his request to retire honorably as a lieutenant colonel of 
Marines…

Furthermore, at no time during my tours at U.S. Southern Command in Miami, Florida; III MEF, Okinawa, Japan; or MCSB, Fort Meade, Maryland (up until the August 2010 allegation), did I ever hear or see anything that questioned my character, personal conduct, or absolute dedication to service, fellow Marines, and families.

As stated in the background chronology, during the conduct of the investigation, the IO was granted access to my government-provided email accounts.  He also had access to my battalion office, staff, government-provided Blackberry, and protected health information via the Dilorenzo Clinic at the Pentagon, as “authorized through the patient advocacy office.”  During the discovery process, investigation, and NJP proceedings, the government found nothing unfavorable or derogatory regarding the performance of my military duties (aside from its charge against me).
c. All Fitness Reports and Other Portions of the Service Record which Reflect Performance in the Current Grade.

My original voluntary retirement request included copies of all fitness reports in grade.
  From 12 November 2007 to 21 July 2010, all reports reflected exemplary performance, with recurring recommendations for Top Level School and subsequent promotion to colonel.  Below are some Reporting Senior and Reviewing Officer comments from my last two reports in grade:

--“An exceptionally able and confident commander, Mack Waters has led his battalion with skill and certainty achieving notable successes in a challenging, high-visibility, multi-service environment.” 

--“Mack Waters is a tremendous leader ably commanding a sophisticated and geographically dispersed battalion.” 

--“Unlimited growth potential, Mack is in the top 15% of intelligence officers that I have observed and is a must select for TLS followed by selection to Col.” 

--“Mac continues to perform to my highest expectations.  His leadership, energy, and attention to details are very evident in MCSB successes in support of national requirements.”
Even in my adverse fitness report, Reviewing Officer Brigadier General Stewart stated: “Up to the point of that lapse in judgment, he performed superbly and met my expectations.”
d. Time in Current Grade, and Relation between Such Time and Time of Misconduct.

I was promoted to lieutenant colonel on 01 November 2007, 10 months before arriving in Okinawa and over a year before meeting Olivia Lunsway.  
As annotated in my record book, I arrived in Okinawa and checked into III MEF on 12 September 2008.

The government’s correspondence cites two different timeframes for the alleged misconduct: the investigative report states the period of misconduct was from “December 2008 to present (September 2010)”; in the CG, MCCDC 14 October 2010 NJP notification to me, “August 2008 to September 2010” is cited.  I do not know why the government used different timeframes in its correspondence.  
For the last nine months, from 21 September 2010 to present, I have been fully integrated in the Information Operations Cell, Asymmetric Warfare Group (AWG), Fort Meade, Maryland, where I have been “temporarily” assigned, yet gainfully employed.
d. Other Relevant Matters Presented.
-Totality of Service Record.

In his 29 November 2010 email, the Staff Judge Advocate for CG, MCCDC, assured my civilian counsel “that CG's recommendation will be based solely on consideration of matters that are part of the NJP, his service record, and any matters he submits with his retirement request.”  I am unfamiliar with the Commanding General’s process for considering a Marine’s service record prior to disciplinary proceedings, but do wish to provide this chronology of my military service for consideration:
· Enlisted in December 1984; graduated boot camp at Parris 
Island, South Carolina, as Second Squad Leader, Platoon 1042, First Battalion (still one of my proudest moments).
· As a corporal, selected to serve in a highly specialized

and classified logistic unit as an electronics technician supporting a sensitive Joint Chiefs of Staff mission; selected as the Commanding General’s Driver; selected for the “Peer Leadership Award” at Noncommissioned Officer School, MCAS El Toro, California.

· As a sergeant, selected for Marine Corps Enlisted 

Commissioning Education Program (MECEP); attended The Citadel, where I was elected Vice President of the “Semper Fidelis Society, earned “Honor Society” membership during all semesters attended, selected to represent the college for the “Summer Abroad Program at Cambridge, England,” graduated Magna Cum Laude, and earned the “Coleman Award” for highest grade point average in the political science major.
· As a sergeant and Citadel MECEP student, earned top-ten
“Honor Graduate” recognition at Officer Candidate School, Quantico, Virginia; commissioned as a second lieutenant upon graduating with distinction from The Citadel.
· Graduated in “top third” of The Basic School class, earning 

first pick of Signals Intelligence/Electronic Warfare military occupational specialty.

· As a lieutenant, handpicked to lead a jointly-manned 

Deployable Mass Population Tracking and Identification System detachment supporting migrant crisis operations in Cuba.


· As a captain, earned “Honor Graduate” recognition at Marine

Air-Ground Task Force Intelligence Officer Course, NMITC DAM NECK, Virginia.

· As an instructor and Course Manager for the Naval 

Cryptologic Division Officer Course, Pensacola, Florida, taught and managed curriculum for over 1000 joint service personnel in cryptology, intelligence, and battle skills; during same tour, served over 500 voluntary hours supporting two extraordinary programs: “Pensacola Boys’ Base,” a “halfway-house” for moderate-risk teenagers; and “Saturday Scholars,” a partnership initiative between the local military and the local school district to provide one-on-one mentoring and tutoring to grade-schoolers.
· Selected for Intermediate Level School; graduated in the top 5% of class and earned Summa Cum Laude honors at the National Defense Intelligence College (NDIC); wrote classified thesis, “From Edict to Action: Implementing Information Sharing to Protect the Homeland (2005)," posted on NDIC classified website.
· Earned “Joint Qualified Officer” designation with executive 
staff tours and vast intelligence, surveillance, and reconnaissance operations and collection management experience while serving 3-year tours at two different combatant commands.

· Selected among numerous candidates to serve in the Command

Group as Executive Officer to the Chief of Staff, U.S. 
Southern Command; served 14 months in a demanding, highly visible work environment.
· Led numerous multidiscipline intelligence teams (strategic 
to tactical) serving stateside, in humanitarian crisis and combat, embarked on naval ships, and deployed to 14 countries.

· Requested by-name, while serving in the Intelligence

Directorate, U.S. Central Command, to join an unprecedented joint interagency task force under Joint Special Operations Command (JSOC), Fort Bragg, North Carolina; one of few Armed Services personnel anywhere who deployed to Afghanistan, and then upon task force commander’s request, directly to Baghdad, Iraq, then back to Afghanistan; supported intelligence operations that tracked and eliminated high-value threats to our Nation.
· Have attended and served as the presiding officer for over

50 memorial and burial services honoring fallen comrades, including those lost to combat action, suicide, and tragic accident.

· Commanded troops at the platoon, company, detachment, and 

battalion level; screened or board-selected for most; selected to command MCSB, a 580+ Marine battalion supporting Marine Corps and National Security Agency signals intelligence and cyber missions with seven companies and several detachments dispersed worldwide; instrumental to the stand-up of Marine Forces Cyber Command (MARFORCYBER), including numerous partnering and “Initial Operating Capability” milestone sessions conducted personally with Chief of Staff, MARFORCYBER.
· Served over 26 years as Marine commissioned and

noncommissioned officer--18 years as a dedicated intelligence professional; author and editor of hundreds of formal intelligence reports and assessments supporting Marine Corps, joint task force, and national security objectives.
· Earned numerous decorations and personal awards.



· Hold an active Top Secret/Sensitive 

Compartmented Information security clearance with counterintelligence polygraph.

Words are no substitute for deeds, particularly in 
autobiographies.  I realize the difficulty in capturing any
Marine’s essence by paper and digital analysis alone.
Nevertheless, I request that close attention be given to
comments provided by those with whom I have served.  I believe 
their observations, whether in person or in the enclosed fitness 
reports or support letters,
 will offer a clear assessment of my
mettle, character, and overall contribution as a United States
Marine.  
-Meritorious Achievement as a Lieutenant Colonel. 

While serving as a lieutenant colonel at United States Southern Command, my duty station prior to the Okinawa assignment, I received my second Defense Meritorious Service Medal on 16 May 2008 for “exceptionally meritorious service for duties as Chief, Signals Intelligence Analysis Branch; Chief, Intelligence Mission Operations Center; and Executive Officer to the Chief of Staff.”

-Top Secret Security Clearance in Good Standing. 

After receiving the adverse incident report related to the charge against me, the Department of the Navy Central Adjudication Facility reviewed my case and determined via a strict process that my Top Secret/Sensitive Compartmented Information security clearance eligibility would remain in good standing, just as it has for nearly two decades.  My case was adjudicated favorably on 03 February 2011.
 

-Duties while Assigned to AWG, Current Place of Duty. 

Since 21 September 2010, I have been completely integrated into AWG Information Operations/Special Technical Operations (IO/STO) Branch as a signals intelligence / electronic warfare (EW) advisor.  My duties have included: producing an EW training reference for deployed squadron personnel; providing advice and drafting special topic information papers assessing EW and asymmetric warfare capabilities; and spearheading a Group conference with a Jamaican Delegation, seeking security and law enforcement assistance to combat a notorious drug lord’s use of improvised explosive devices.
e. Chain of Command Recommendations.  

 
I assume the reason why the first two levels in my
administrative chain of command--CG, MCIA and Commander, Marine 
Corps Base Quantico (MCBQ)--refrained from providing substantive 
endorsements on my voluntary retirement request was to allay legal or conflict of interest concerns.  CO, MCIA, my immediate commander and the officer who directed the investigation against me, provided no endorsement at all.  Commander, MCBQ, merely deferred to CG, MCCDC, “who has assumed jurisdiction of this case.”  Regardless of reason, it raises a tyranny-of-distance concern and doubts regarding whether or not my case received independent review at key levels.
On 5 October 2010, the CO, MCIA signed the first endorsement on the investigative report recommending that I be the subject of NJP before CG, MCCDC.  Two days later, CO, MCBQ, concurred with Colonel Henry’s endorsement, and forwarded his endorsement to CG, MCCDC.  After that, both headquarters refrained from any meaningful documented input as decision-makers in the “appropriate command endorsement” chain.

Whether it is policy or preference for CG, MCCDC to assume jurisdiction of voluntary retirement requests in lieu of a BOI, it is troubling that the first two levels of my chain of command--particularly CO, MCIA, the commander most familiar with my duty performance and personal conduct--were effectively absent from the endorsement chain.  
Instead, the “appropriate command endorsement,” by default, was CG, MCCDC, and DC, M&RA, who relied on the investigative report (the integrity of which I will challenge in this statement), staff input, a 10-minute NJP hearing, and an OMPF review to assess my character and the extent of my satisfactory service.  Thus, chain-of-command “independent judgment” defaulted to a distant higher headquarters, three levels removed from my MCSB command post, and lacking sufficient observation of me when I led an extremely successful battalion of Marines for 13 months.  
IV. Seeds of Distrust.


During this gut-wrenching, 9-month ordeal, I invoked my right to remain silent, except for two personal statements.  I never pointed a finger in anyone else’s direction.  However, after seeing my life altered grimly by carelessness and disingenuity, I am compelled to speak more candidly.  Here are my concerns:
A.  An Investigation Rooted in Crime, Prejudicial Activity, and Unlawful Command Influence.

I understand that the Rules of Evidence for a court martial do not apply at an NJP hearing.  I have talked at great length with attorneys and law experts who can spout the legal precedent for how the Fourth Amendment applies to governmental searches and seizures, but not to similar acts committed by private citizens (and apparently active duty Marines).
Whether or not the Federal Rules of Evidence applied in my case, at any stage, a higher ethical and moral standard certainly did.  “Honor, courage, and commitment” is not a binary switch.  The Marine Corps I know does not ignore crimes committed by one of its own or infringe on the rights, privacy, and personal property of civilians; yet that is exactly what the government did. 

The “evidentiary” basis for the initial allegation and investigation against me was the sole testimony of the complainant and stolen property: the spoils of “criminal mischief” committed by an active duty Marine gunnery sergeant, Paul Lunsway (also the complainant), against his former spouse, Olivia Lunsway, in the privacy of her home:
 
During my initial review of the discovery documents, I was unable to read the copy of the unreferenced police report
 enclosed in the original investigative package sent to me, so I requested a legible copy via civilian counsel.  When finally able to read the document and the details of the offense, I was stupefied by how the IO failed to include any reference to its content in his investigative report, aside from listing the report as an enclosure.

Specifically, the gunnery sergeant was arrested for physically destroying computer equipment and stealing associated hard drives and data belonging to his former wife while visiting her home in San Antonio.  Although not authorized by his former wife, he accessed, hacked, and stole her private digital property, then later provided selected materials (authenticity, veracity, and chain of custody unknown) to senior Marine personnel.  While nothing could prevent him from turning the documents into his command or other leadership, one would expect that professionalism, competence, and reason would inspire some degree of circumspection.
Any reasonable American, after reading the police report, would have doubts or questions regarding the Marine’s behavior, mental state, and motive.  Even those arguing “sudden impulse” on his behalf would have gained valuable insight reading the Top Flight Composition book he left at the crime scene, complete with a jumble of his former wife’s passwords and a thoughtful list of personal goals such as “Remarry Olivia,” “Get with Blond Hot Chick,” and “Be Able to Hack Computers.”
   
I do not know what action was taken when the complainant’s command, First Radio Battalion, I Marine Expeditionary Force, Camp Pendleton, California, first received word that the gunnery sergeant was arrested for “criminal mischief” and incarcerated for over a week in the Bexar County Jail, San Antonio, Texas.  
Nor do I know whether or not the Commander, First Radio Battalion (RADBN), upon notice of a possible charge against one of his Marines, ever conducted a preliminary inquiry into the alleged offense per Rule 303, reference (b): 
Upon receipt of information that a member of the

command is accused or suspected of committing an

offense or offenses triable by court-martial, the immediate

commander shall make or cause to be made

a preliminary inquiry into the charges or suspected

offenses.
I do, however, have reason to believe that senior Marine leaders and members of my chain of command may have taken prejudicial action and wielded unlawful command influence in its handling of the case against me.  
In the investigative report and associated discovery documents, it is referenced that the complainant “sent copies of the on-line chats which I found on Olivia’s computer” to Master Gunnery Sergeant James Pashby, Senior Enlisted Advisor for the Director of Intelligence (DIRINT), Headquarters, Marine Corps, who determined best course of action.  
In the IO report findings of fact, it is stated that
"Master Gunnery Sergeant James Pashby, while stationed in Okinawa, served as the intelligence Chief, G-2, III MEF, and had both professional and social contact with the Lunsways and LtCol Waters.” What is not clarified, is that Master Gunnery Sergeant Pashby never socialized with the Lunsways and me simultaneously, which could be inferred by reading the IO report finding of fact.  
Also not clarified is the degree of the personal relationship that Master Gunnery Sergeant Pashby and his spouse, Kim, enjoyed with Gunnery Sergeant Lunsway and his former wife, Olivia, during their concurrent tours in Okinawa.  The friendship included visits to each other’s homes and socializing at off-base venues, with at least one occasion when Gunnery Sergeant Lunsway lunched with Kim Pashby, likely because they worked near one another at Kadena Air Force Base.  

After my counsel recently provided Olivia Lunsway with a copy of key discovery documents, including the alleged "personal conversations" stolen by her former husband, she was incredulous, noting that "James Pashby" has extensive connections and that she had often observed "his gossiping of other service members in the past."  She concluded that if the information ended up in his hands, "then I assume the jury was out before the investigation started."

Given Master Gunnery Sergeant Pashby's highly-visible position and access to the DIRINT, Colonel Henry, and LtCol Ans and considering that he was one of the first senior leaders to receive the complainant's alleged "evidence," at a minimum, this close personal relationship should have been identified in correspondence to allay concerns of prejudicial action and treatment.  
Given the potential conflicts of interest, I am even more concerned about how evidentiary materials were handled.  For example, what were the privacy controls and chain of custody measures for the alleged "online conversations" of private citizens who were not part of the investigation?

Again, I am not sure what action senior Marine leaders or Gunnery Sergeant Lunsway's unit, First Radio Battalion, took to assess the complainant's alleged offense described in the Bexar County police report after the gunnery sergeant was arrested in his former wife's home; for example, conducting a preliminary inquiry, security clearance assessment, disciplinary action, or a determination regarding whether he should have access to weapons--particularly if his alleged violent behavior indicated a potential threat to himself and others, or raised Lautenberg Amendment concerns. 

Considering that Gunnery Sergeant Lunsway was selected for Master Sergeant in December 2010, I assume that little, if anything, was ever done that caught the attention of the competitive selection board.

Equally disturbing is that senior enlisted personnel at First Radio Battalion may have also attempted to intervene with Olivia Lunsway's decision regarding whether of not to drop the formal charges against her former husband.  In addition to possibly using his own credit card to finally post bail for Gunnery Sergeant Lunsway after the complainant was in jail for nine days, "First Sergeant Dempsey" may have, while "choosing his words carefully," attempted to convince Ms. Lunsway that "Paul's livelihood depended on me dropping the charges and that would therefore impact the support of my children and the mortgage payments agreed upon in my divorce."

Also of grave concern is the complainant's close relationship to Colonel Dimitri Henry, Commanding Officer, Marine Corps Intelligence Activity--my administrative commanding officer, reporting senior, and officer who directed the investigation against me.  In her recent conversation with my civilian counsel, Olivia Lunsway stated that "The [sic] is no way on earth Col Henry could have ever been impartial, he had a personal relationship with Paul [Gunnery Sergeant Lunsway] and had been his commander on at least 2 occasions..."  It is disturbing that the colonel's close relationship with the complainant and associated conflict of interest were not articulated in the investigative documents or any official correspondence. 

Ms. Lunsway also informed my counsel (during three email exchanges from 20 December 2010 to 09 May 201) that Colonel Henry had a "conversation" with a mutual, female "ex-Marine friend of hers" elaborating on why "he [Colonel Henry] was pushing so hard" in the case against me.  If substantiated, Colonel Henry had no business discussing my case in public with those outside of official channels, particularly if he expressed his personal opinion regarding presumption of guilt.   

Given this information provided by a key witness, I request that an investigation be initiated to determine whether or not senior Marines and my chain of command engaged in prejudicial activity and unlawful command influence.  Throughout this entire process, I have counted on due process and the prevailing power of military justice; instead, I may have very well met its "mortal enemy." 

B.  Investigating Officer (IO)

    On 30 August 2010, two weeks after receiving higher headquarters notification of a pending investigation and three days after undergoing rotator cuff surgery, I met with the assigned IO, Lieutenant Colonel Matthew Ans, in my battalion office.  He began the discussion by saying “I assume you’ve spoken with Colonel Henry,” to which I replied, “Yes.”  He then disclosed the nature of the allegation, stating that I was being investigated for “having an inappropriate relationship,” while pointing to the same words on a formal notification and election of rights document. 

I immediately asked “What is the basis of this allegation?”  He replied, “The Gunny’s testimony.”  Caveating that “I probably shouldn’t be telling you this,” the IO stated that the allegation was supported by a “Facebook communication between Ms. Lunsway and a third party with your name and birthday.” 

The IO elaborated that “It took the SJA several days to make a determination,” but that it was finally decided that the documents could be used in the investigation because Gunnery Sergeant Lunsway “had been invited into the house” of his former wife prior to taking them.

    After reading the election of rights form, I chose to make no statement before consulting with an attorney, and initialed and signed the appropriate blocks.  Although not necessary, I explained my reasoning, including my painful post-surgery state and the fact that I was in new, uncharted territory as a subject in an investigation.  

After that, the formal session was terminated, no questions were asked regarding the investigation.  As he left my office, Lieutenant Colonel Ans stated that “I intend to recommend that this be elevated to a full command investigation,” to which I replied, “Check.”   


My concern during the 30 August meeting with the IO was two-fold.  First, I felt that his statement prefaced with “I probably shouldn’t be telling you this…” followed by a sneak preview of “evidence” was out of line, unnecessary, and unprofessional given the serious circumstances.  Secondly, I was extremely leery of the IO explanation of SJA legal review and approval for using the documents fueling the investigation.


When reading the 23 September 2010 record of the IO phone interview with Ms. Lunsway, I was again disturbed by his lack of consideration and respect for a witness, especially a civilian mother of four under tremendous duress.  While explaining to Ms. Lunsway his need to restore “the entire foundation of order and discipline and trust in the system,” he personified the very antithesis.  Using her claim of being “violated to have her personal conversations read by others” to validate the authenticity of the “on-line conversations,” he completely ignored the most important point: that she was a crime victim merely seeking the return of her private property.

Later, when the conversation reached its culminating point, the IO told Ms. Lunsway that she should call back if she had anything to add after “possibly talking it over with LtCol Waters.”  Given his investigative role and relationship with Colonel Henry, the appointing officer, I find it inconceivable that Lieutenant Colonel Ans was unaware of the verbal order issued to me 20 days earlier prohibiting me from talking to Ms. Lunsway or the complainant.  If he knew that such an order was in place, then his comment to Ms. Lunsway was flippant and out of line.  If he did not know, then he was far out of his element.  


When reviewing the contents of the government-provided discovery documents, I came across a lengthy transcript, the size of the Quantico phonebook, which the IO cited as an enclosure to his report and used as the main thrust of his findings of “fact” and conclusions.  As a human being, I was appalled.  

Throughout the alleged “on-line conversations” was the intimate dialogue of Ms. Lunsway and three other private citizens--all identified by full name, and none of them a witness or subject of an adverse finding--that was well “beyond the scope of the investigation.”  Inexcusably, nothing was done to protect identities or remove private dialogue that was completely irrelevant to the matter at hand.


In my appeal to higher authority, I request that 

the government notify each individual whose rights were violated, with a letter of apology; and that appropriate measures be taken to destroy any record of this immoral “spillage.”


I also request that the Marine Corps, as an institution, review the way it educates and appoints IOs.  Given the seriousness of every case investigated, ethical and moral (as much as legal) behavior is essential.  Equally important is our commitment to uphold Marine Corps and Department of Defense standards for how we are supposed to treat civilians and crime victims.
 
C. Investigative Report.


When I first read the investigative report on 20 October 2010, I was astounded by how the messy document survived spell check, much less a competent SJA review.  Nevertheless, once I decided to accept NJP and just retire, I never intended to address my concerns outside of privileged discussion with counsel.  However, because the report’s content was invoked unjustly in responsible authority final endorsements, misrepresenting “fact” to my detriment, I am compelled to highlight the report’s many flaws; some egregious, some lazy.
  

For the record, I will not, and have never, addressed the “on-line conversations” transferred to the findings of “fact,” the by-product of personal property invaded and stolen during a criminal act.  There are good reasons why the National Security Agency is deeply committed to protecting the private communications of U.S. Persons and citizens against unlawful search and seizure, lest we all fall prey to having our most intimate and candid thoughts--dreams, fantasy, gripes, and off-color remarks (often mixed with fact)--cut and pasted into a well-circulated government document with impunity.  

In the following 03 November 2010 note to my military counsel, I addressed these concerns:

03 November 2010


Major Lee,


Per our 3 November phone conversation, please review my concerns regarding specific items cited in the 
investigative report, then advise as to whether or not any issues should be raised—or if I should just let it 
go.


General Comments:

· A command or JAGMAN investigation serves and protects the Naval Service’s interest by providing a thorough, logical, comprehensive, and properly documented investigation.  Investigations should gather all reasonably available evidence, as the IO states in his report.  “Evidence” and “findings of fact,” however, should include items bearing on innocence, guilt, mitigation, extenuation, and aggravation—not just those purporting guilt and aggravation of charge.  The investigative report is written to indict, with findings of “fact” selectively added or omitted to influence a pre-determined outcome.

· The IO report is sloppy and replete with typos (for example, “relationship of asexual [sic] nature”), 


erroneous dates, and incorrect references.  I understand that this may seem trivial to some, but overall, 


the report does not reflect the work of a thorough, competent review.


· Findings of fact (FFs) should be very specific to names, places, and times.  Many of the FFs not only lack


specificity, but also accuracy and logic. 


Specific Content Discrepancies:
· Enclosures Listing on page 1: 
· Enclosure (11), “Police Report of GySgt Lunsway’s arrest of 2 August 2010,” is listed as an enclosure, but not referenced anywhere in the preliminary statement, findings of fact, or opinions.   It is significant and within the scope of investigation, particularly since the allegation against me stems from GySgt Lunsway’s 2 August arrest for “criminal mischief” and arguably a felonious act under Texas cyber crime laws (case still pending).  The enclosure is also illegible in the copy of IO report provided to me.  


· Enclosure (12), “Scanned copies of GySgt Lunsway’s notebook left with Ms. Lunsway,” is listed as an enclosure, but not referenced anywhere in the preliminary statement, findings of fact, or opinions.   It is significant that this notebook offers documentary evidence of GySgt Lunsway’s previous intent to stalk and hack Ms. Lunsway’s computers and accounts, and shows an irrational “to-do” list of actions and ideas incompatible with maintaining or restoring a healthy relationship with his former wife.   His state of mind and intent is crucial and material to this investigation since his testimony (Enclosure 8) supports at least 8 out of 42 “findings of fact” (6 of which used Enclosure 8 as the sole basis of the finding), and 2 of 7 opinions.  Enclosure 12 is also barely legible in the copy of IO report provided to me.  


· Preliminary Statement: IO states that: “Ms. Lunsway, in her interview with the IO at Enclosure (6),
 

alleged that GySgt Paul Lunsway had an inappropriate relationship, while still married, with an Air Force service member while stationed in Okinawa.  IO did not investigate this allegation as it was outside of the scope of the IO letter of appointment.”  To say that this allegation is outside scope of investigation is absurd.  GySgt Lunsway’s character, documented behavior, and motive is significant and material to this investigation for the following: GySgt Lunsway is the source of the “evidence” provided to responsible authorities and investigative personnel (all documents and testimony provided after his arrest for a cyber crime); his personal testimony has fueled this command investigation and is used as the basis of numerous findings of fact and opinion; also, the IO states in “Finding of Fact” #30 that “GySgt Paul Lunsway received antibiotics from the Bush Clinic, Camp Butler…due to his exposure to Chlamydia via sexual contact with Olivia Lunsway…”  Any indication that he had, in the past, engaged in promiscuous behavior is material to possibility that he may have been exposed to an STD by other sexual partners. 

· Findings of Fact Discrepancies:



Note: FFs 1-6, 26, and 34-38 are worded and arrayed to paint a misleading picture that LtCol Waters and 


GySgt Lunsway lived and worked in close proximity, shared the same social circles, and had a detailed 


discussion regarding MCSB command relationships.  All three notions are false.  

· FF 1: Should specify that III MEF G-2, which is where I worked, is located at Camp Courtney.  Okinawa is a large island with numerous cities, towns, bases, and camps.


· FF 2:  I checked into MCSB, located at Fort Meade, MD, on 10 July 2009, and took command on 13 August after taking leave and conducting a 2-week turnover.


· FF3: Should specify that 3rd Marine Div HQ, which is where GySgt Lunsway worked from 2003-2006, is located at Camp Courtney.

· FF4: Should specify that GySgt Lunsway served on Okinawa from 8 November to 13 Nov 2009 as a USMC Special SIGINT Liaison, subordinate to Company I (Kunia, Hawaii), which falls under the administrative control of Marine Cryptologic Support Battalion, headquartered at Fort Meade, MD.  While he may have occasionally coordinated with members of the III MEF G-2, GySgt Lunsway was not the III MEF SIGINT Manager, and physically worked at an Air Force intelligence activity at Kadena Air Force Base, over 10 miles away and across the island from III MEF HQ.

· FF6: Should specify that GySgt Lunsway served on Okinawa from 8 November to 13 Nov 2009 as a USMC Special SIGINT Liaison, subordinate to Company I (Kunia, Hawaii) under the administrative control of Marine Cryptologic Support Battalion, headquartered at Fort Meade, MD.  When LtCol Waters left Okinawa, checked into Fort Meade, MD, and assumed command of MCSB on 13 August 2010, GySgt Lunsway technically fell under LtCol Waters’ command until GySgt Lunsway executed PCS orders to I MEF on 13 Nov 2009.  During this period, GySgt Lunsway worked at Kadena AFB, Okinawa, and LtCol Waters worked at MCSB Headquarters, Fort Meade, MD.

· FF9 and 10:  True.  However, I have been physically separated from Janelle since August 2004, and our divorce filing has undergone complex custodial and paternity resolution (lawyers prepared to testify), and is currently pending approval at Pinellas County (FL) Courthouse.  My understanding is there still is no provision for “legal separation” defined in Florida statutes.

· FFs 12, 13, and 14: Should specify that after 17 June 2010, the “Lunsway home” became Olivia Lunsway’s property by divorce decree.  Otherwise, gives impression of jointly-owned property and a shared home.

· FF15: States that GySgt Lunsway “came into possession of transcripts,” but doesn’t state how—despite his arrest report being a listed enclosure.  Again, this Marine is pending criminal trial in Texas, yet the veracity, integrity, and motive behind his testimony have never been questioned.  At a minimum, FF15 should have included Enclosure 11 (police report) as a supporting document.

· FF16:  In the IO’s report, he conveys that Ms. Lunsway’s repetitive requests for the return of her private documents (stolen from her) were a form of admission or indication that she is seeking to hide something.  Never mind that many victims of crimes seek the return of what’s rightfully theirs and the fact that digital property is highly susceptible to manipulation.

· FF 17, 19, 20, 21, 23, 24, 27: all of these “findings of fact” are derived from excerpts of transcripts stolen and provided by GySgt Lunsway.   Unless the veracity and accuracy of these source documents have been confirmed, at a minimum, each of these findings should begin with “based on transcripts provided by GySgt Lunsway...” Otherwise, they do not constitute “fact.”

· FF26.   Should specify that, at no time, did Master Gunnery Sergeant Pashby have professional or social contact with the Lunsways and LtCol Waters simultaneously.  The way it reads, one may infer that all parties had assembled at the same time and place--which never occurred.

· FFs 29 and 30:  Again, no finding of fact here to discuss possibility that GySgt Lunsway may have exposed Ms. Lunsway to an STD.  This is where the IO could have discussed the allegation that GySgt Lunsway may have engaged in an extra-marital affair, instead of rendering it “beyond scope” of investigation. 

· FF32: Should state that the “first year” was in the 2003-2004 timeframe. During the last 5 years that Lunsway’s lived in Okinawa--including the 8 months in 2008-2009 timeframe that LtCol Waters was stationed on Okinawa--they resided off base.

· FF34: Should specify the timeframe.  GySgt Lunsway may have “frequently visited the III MEF G-2 Section” at times during his 6-year stint in Okinawa; however, during my tour on island (Aug 2008 to June 2009), I only saw him one time.  The “fact” that he was “well known by officers and NCOs” is based solely on his testimony and arguable. Enclosure 8, GySgt Lunsway’s personal testimony, is the sole basis for this finding of fact.

· FF35:  Same comment as for FF34; suggests all officers and NCOs were aware of his marital status. Not true.

· FF36: Inaccurate.  I was selected for command in August 2008, prior to arriving in Okinawa. The one and only time I spoke with GySgt Lunsway in person was in the Feb-March 2009 timeframe, after he returned from his Iraq deployment and visited III MEF G-2 at Camp Courtney.  We spoke for no more than 3-5 minutes about his pending application for a National Security Agency internship program—not about command relationships or family.  Enclosure 8, GySgt Lunsway’s personal testimony, is the sole basis for this finding of “fact.”

· FF37: While I can not remember what either of us was wearing during our meeting in Feb/March 2009, I am pretty sure that, during the Feb-March timeframe (winter season), we were wearing the green, woodland MARPATs, which are worn with sleeves rolled down.  Regardless, a dubious finding of “fact.”  Enclosure 8, GySgt Lunsway’s personal testimony, is the sole basis for this finding.

· FF39: Again, dubious finding of “fact.”  Enclosure 8, GySgt Lunsway’s personal testimony, is the sole basis for this finding.

· FF40: Should specify that the phone was removed from Olivia Lunsway’s home.  Also, would still like clarification on the legality of the digital forensics and chain of custody.
· “Recommendations” Discrepancy: The timeframe, “December 2008 and the present time” is not 
supported by any FFs in the report, and is inconsistent with the timeframe articulated in the Article 133 charge in the 14 October 2010 “Notification of Intent to Impose NJP” letter signed by Commanding General, MCCDC.







     

 Very Respectfully, LtCol Waters


While I did accept responsibility for the Article 133 charge against me as specified in the CG, MCCDC, 24 November 2010 NJP report--and never appealed a single word--it was not an admission or endorsement of the disingenuous, half-cocked investigative report. I am sickened that this document passed SJA and general court martial authority review without any documented circumspection, tough questions regarding its composition and origin, or demand for spell check. 
D. Administrative Commanding Officer.
    

    My chain of command first apprised me of the alleged evidence against me on 16 August 2010 when my administrative Commanding Officer, Colonel Dimitri Henry, Marine Corps Intelligence Activity, notified me of the impending investigation.  After visiting MCSB for the afternoon and participating in the first day of my battalion’s annual week-long Commander’s Conference, Colonel Henry asked to speak with me in my office.  Following a brief leadership and professional military education discussion, he informed me of the allegation: that the “IG” had received a formal complaint from Marine Gunnery Sergeant Lunsway, claiming that I had been “engaged in an inappropriate relationship” with his former wife.  

Colonel Henry explained that he had first heard of the allegation from his higher headquarters the previous Friday, but decided not to inform me until after the weekend.  He noted that “Apparently, there’s a stack of documents (holding his fingers several inches apart) with your name referenced in them…and it doesn’t look good.”  


I immediately questioned the source and veracity of the material and expressed concern about the allegation’s sensitivity, adding that “Innocence is irrelevant and damage will be done” if rumor and perception ran amok.  Assuring me that only a few members of the chain of command were aware, Colonel Henry told me to “keep doing what you’re doing” regarding running the battalion.   

He also noted that an IO had been assigned to my case, and that the officer would likely contact me within a week or so.  Colonel Henry ended the session expressing regret for the notification’s timing, given that all of my MCSB company commanders and senior enlisted Marines were in town for the week’s conference activities.

    On 03 September 2010, five days after my initial meeting with the IO and while on convalescent leave in Tampa, I was contacted via phone call by Colonel Henry.  He told me, while his phone was on speaker mode, that based on the preliminary investigation results, the following actions were being taken:


1.
As of that moment, I was “temporarily relieved” as MCSB Battalion Commander.


2.
A full command investigation was under way.


3.
I was to stay away from the battalion area.


4.
I was prohibited from talking to Gunnery Sergeant Lunsway and his former wife.

    He concluded with “very little has changed,” encouraged me to rest and rehabilitate during my convalescent leave, and that I would receive reporting instructions for when I returned to duty.  

Within one hour of Colonel Henry’s phone call, I began receiving personal condolence emails from concerned associates outside of my chain of command.  Unsurprisingly, word had spread.

    On 9 September 2010, Colonel Henry called to check on me, confirm that my home was still my place of duty, and say that he had no further guidance.  Four days later, however, I spoke with MCSB Personnel Officer, Chief Warrant Officer 3 Mike Franks, who informed me that we needed to coordinate a time to meet so I could return my official Blackberry and parking pass.  A bit surprised, I asked him if he, too, was under the impression that I was only “temporarily relieved.” He responded, “No, Sir, when Colonel Henry visited our command to inform us, he did not say ‘temporary’.”  

The next day, I met Chief Warrant Officer Franks and Major Matt Worsham, Battalion Executive Officer, at the Fort Meade Commissary parking to turn in the requested phone and pass and receive personal items removed from my office.      

    Incensed that I had been lied to, I sent an email to Colonel Henry on 15 September 2010 to seek clarity on whether or not I had been permanently relieved:


Wednesday, September 15, 2010 10:43 AM


From: "Mack Waters" <mackh2os@yahoo.com


To: dhenry@mcia.osis.gov

Sir,

Left a message on your phone.  Understand you are TAD. 


Request clarification regarding my status.  When we spoke on the phone, 
3 September, you informed me that, based on the preliminary 
investigation results, I was "temporarily relieved" as MCSB Battalion 
Commander while a full command investigation was being conducted. 


Besides telling me to stay away from the battalion area and not to talk 
to Gunnery Sergeant Lunsway and his former wife, you said that


“very little has changed,” encouraged me to rest and rehabilitate 
during my convalescent leave (i.e., no need to return to base), and 

that I would receive reporting instructions for when I returned to 
duty.  


Within one hour of your phone call that day, I began receiving personal 
condolence emails from associates outside of my chain of command, 
expressing regret that I had "lost command."  I understand the nature 
of combustible allegations: word spreads like a conflagration, both 
internally and externally.  I can only hope, then, that responsible 
authorities and investigating officials are emphasizing clarity, 
accuracy, and information privacy control measures wherever possible.


On 13 September, CWO3 Franks informed me that we needed to coordinate a 
time to meet so I could return my official Blackberry and parking pass.  
A bit surprised, I asked him if he, too, was under the impression that 
I was only “temporarily relieved.” He responded, “No, Sir, when Colonel 
Henry visited our command to inform us, he did not say ‘temporary’.”  
Nevertheless, I complied, returning the requested phone and pass--and 
also received my personal items removed from my office.      


Please clarify my status regarding whether or not I have been 
permanently relieved.  Given that I am watching nearly 26 years of 
service and my family's tremendous sacrifice hang in the balance, I 
pray that my Marine Corps chain of command is, at a minimum, being 
straightforward with me.


Semper Fidelis, Mack 


Personal BB: (240) 319-6962

     At 1145 that day, the colonel responded via phone call, and once again, assured me that my status had not changed from what he described during our 03 September 2010 discussion.  Based on his recent conversation with Mr. Phil Chudoba, Assistant Director of Intelligence (DIRINT), Headquarters, Marine Corps, no new guidance had been released from anywhere in the chain of command, the investigation was still ongoing, and numerous courses of action were being considered: from “doing nothing” to reassignment, to “release.”  

He reiterated that the chain of command was focused on “what’s best for the battalion,” that rumors could not be stopped, and that I should not listen to anyone unless it came from the colonel himself, the DIRINT, or ADIRINT.  He also stated that collecting my work phone and parking badge was merely a formality due the fact I was not actively in command, and a necessary step in the ongoing investigation.  

Colonel Henry added that he had gathered 40-50 MCSB personnel on the Tuesday following our 03 September 2010 conversation and informed them that I had been relieved as part of the investigation.  At that time, he asked for a show of hands for how many knew the nature of why LtCol Waters had been relieved; few responded.  He then asked for a show of hands for those knowing why the meeting had been called.  Half of the audience raised their hands.  He noted that this was not a surprise, since he knew the Battalion XO had already informed select members of the staff.  He was, therefore, comfortable with the rumor control so far during the investigation.  In closing, I thanked him for his response and clarity, and he replied “no problem, “It’s just a phone call.”


At 1240, less than an hour later, Colonel Henry called me to provide more background.  He explained that, at the time he first notified me of a pending investigation (on 16 August), the IG was not involved.  He said that it was still only a command inquiry, stemming from his conversation with a master gunnery sergeant, the name of whom I could “probably figure out,” who had been called by the complainant, Gunnery Sergeant Lunsway.  He added that gunnery sergeant initially told the master gunnery sergeant he wanted to make an IG complaint, but the latter convinced him to wait and “Let Colonel Henry have an opportunity to do the right thing.”  Soon after, Colonel Henry was informed, and then decided to launch a preliminary investigation.  

The colonel continued that sometime between his 16 August 2010 notification to me and the 30 August 2010 IO meeting with me in my office, Gunnery Sergeant Lunsway had apparently gone ahead and contacted the IG, who promptly filed the complaint and was unaware of any concurrent investigation.  The IG then contacted the chain of command, who met with “Colonel Choike, Quantico Base Commander, the SJA, and a lieutenant colonel in the Base Commander’s office,” where it was determined that “Colonel Henry is doing the right thing” and all agreed that the “IG would back off.”   

Colonel Henry added that before notifying me on 03 September 2010 to “temporarily” relieve me, he had viewed the preliminary investigative report and “all amplifying information,” which confirmed that he was doing the right thing by taking action and conducting a full investigation.  He stated that the reason why he had not permanently relieved me on 03 September 2010 was because he was awaiting IO response to key questions before further action.  Colonel Henry then said he intended to call the IO, “a smart guy who understood the facts,” immediately after our phone call to seek those answers, and then would call me back.  I replied, “Roger.”

    At 1328 that same day, Colonel Henry called me back to inform me that based on the IO response, he was permanently relieving me of command.  In his conversation with IO, he had asked specifically, “Has any information come up [during the investigation] that would lead me to believe that the person in question is not the same person referred to in those documents?”  Per Colonel Henry, the IO replied, “No.”  “For that reason,” Colonel Henry said, “I am not bringing you back on command.”  

He noted that he would call the ADIRINT immediately afterward to inform him of his decision, and expressed concern regarding my perception, described in my earlier email, that the command was being disingenuous with me regarding my status.  He explained that several Intel Department staff members--including lieutenant colonels Sean McBride, Occupational Field Sponsor, and Matt Ans, IO--had been previously discussing options with the DIRINT regarding possible courses of action for replacing me “in the event that I was relieved at some point.”  Per the colonel, that was the likely source of any confusion and misinformation, and that, until now, I had only been temporarily relieved.  

The colonel thanked me for doing my part and complying with his 16 August 2010 guidance to continue running the battalion and not disclosing the fact that an investigation was ongoing.  He noted that when questioning the battalion staff after I had been relieved (the first time), no one, including primaries, had been aware of the investigation previously.  He concluded the call by apologizing for “having to do this by phone,” reiterated that the chain of command would continue looking for a temporary job for me to fill, and said to continue “working from home” until told otherwise.   

Even more upsetting than being relieved of command and lied to via speaker phone, or humiliated in absentia in front of my Marines, was the unbearable notion that my battalion would be left in Colonel Henry’s administrative charge.  Equally appalling was the idea--conveyed in the colonel’s conversations with me--that commanders, and possibly Inspector General representatives, SJAs, and senior enlisted Marines, knew what spurred the investigation, yet official correspondence showed no sign that anyone ever raised a hand, played devil’s advocate, or asked the question, “Does this make sense?”
C. Why NJP?
On 14 October 2010, CG, MCCDC, notified me of his intention to impose NJP for the following alleged offense:

CHARGE: Violation of the UCMJ, Article 133 – conduct 
unbecoming an officer and a gentleman

Specification:  In that you, a married man on active duty 
as the Commanding Officer of Marine Cryptologic Support 
Battalion, did on divers occasions at various locations 
from about August 2008 through September 2010, wrongfully 
engage in an appropriate relationship with Olivia Lunsway, 
a married woman, the wife of a Marine Corps gunnery 
sergeant, that was unduly familiar, personal, romantic, and 
sexual, and under the circumstances, was conduct unbecoming 
an officer and a gentleman.

That day, I consulted with counsel to discuss my concern for the charge as written.  I conceded that yes, as a legally married man, I did exercise poor judgment by engaging in an inappropriate relationship with a woman I met in a public bar.  However, the rest of the charge, as I read it, confused important timelines and suggested, erroneously, that my alleged misconduct was incidental to, or a by-product of, my role as Commanding Officer of Marine Cryptologic Support Battalion—which is, emphatically, not true.
Anxious to review the evidence supporting the government allegation, and unable to speak with key witnesses due to verbal instructions from Colonel Henry, I requested a copy of discovery materials via my civilian attorney via email:
Original Message-----<BR>From: Julie Mann [JMann@1888law4life.com]

Sent: Tuesday, October 19, 2010 15:04
To: Misemer CIV Frank G; Miner Col Christopher W<BR>Cc: Lee Maj Yong J; 
Waters, McClendon N III LTCOL MIL USMC; Greg T. Rinckey<BR>

Subject: RE: NJP Notification

Good afternoon Col Minor:

Please be advised that Greg T. Rinckey, Esq. of this office has been 
retained as civilian counsel to represent the interests of LtCol 
Waters with regard to the above referenced matter.  Please accept this 
correspondence as our respectful request for an extension of time to 
respond to the NJP Notification, as Mr. Rinckey is in Trial out of 
State this week on one matter and will be out of State for a Trial 
on another matter most of next week as well.
In addition, Mr. Rinckey will need to review the evidence submitted by 
the Agency in order to properly prepare a response in this regard.

Please provide our offices with a complete copy of any and all 
materials submitted and/or to be submitted as evidence in this 
matter, including but not limited to any and all records, reports, 
notices, documents, statements, affidavits, acknowledgements, 
evaluations, questionnaires, 
photographs, videos, recordings, objects 
and any such other and further evidence in your possession for 
counsel review in preparation for a proper response.
This will serve as our respectful request for a 30-day extension of 
time to respond to the NJP Notification due to Mr. Rinckey's Trial 
calendar and our request for documents to allow time for counsel to 
review and prepare a proper response.  Please contact me at your 
earliest possible
convenience to advise if you will consent to our 
extension request.  Your expeditious response would be greatly 
appreciated.

Thank you for your courtesy and consideration in this regard.

Very truly yours, Julie Mann

Litigation Paralegal, Legal Assistant to Managing Partner
A day later, Colonel Miner, SJA, MCCDC, replied to the request, which was “denied in part”:


RE: NJP Notification


Wednesday, October 20, 2010 3:03:20 PM


From: “Miner Col Christopher W" <christopher.miner@usmc.mil>


To: "Julie Mann" <JMann@1888law4life.com>, "Greg T. Rinckey" 
<GRinckey@1888law4life.com>


Mr. Rinckey/Ms. Mann: 

On behalf of the Commanding General, Marine Corps Combat Development 
Command, the request for a 30 day extension of time for LtCol Waters to 
respond to the notice of intent to impose non-judicial punishment (NJP) 
is denied in part.  Likewise, the discovery request is denied to the 
extent it may request evidence outside the scope of Part V, Manual for 
Courts-martial (2008 ed.). 

Regarding the extension request, the request for a 30 day extension is 
unreasonable.  Please note that there is no right for an accused to 
consult with counsel prior to NJP, and the unavailability of a person's 
choice of civilian counsel for consultation does not provide adequate 
justification for delay.  However, in light of the fact that LtCol 
Waters will likely not receive enclosure (1) to the notification until 
today via FedEx, his 5 working days to respond will not start until he 
receives the additional documentation.  Assuming he receives the FedEx 
package today, his 5 working days would expire at the close of business 
on 27 October.  Understanding some reasonable delay in the 
communication between LtCol Waters and Mr. Rinckey, I will provide 
LtCol Waters an extension until 1630 on 29 October to respond.

Regarding the discovery request, please note that the rules of 
discovery at courts-marital do not apply at NJP proceedings.  I refer 
you to paragraph 4.c.(1)(D) of Part V, Manual for Courts-martial (2008 
ed.), which provides the service member the right to examine document 
or physical objects the NJP authority relies on in deciding the 
imposition of NJP. LtCol Waters will receive the documentation the NJP 
authority will consider via FedEx.  The NJP authority will also 
consider LtCol Waters' Official Military Personnel Folder, to which 
LtCol Waters has access.  LtCol Waters may make these documents 
available to you.  Should the NJP authority decide to rely on any 
additional documentation, it will be provided in accordance with the 
Manual.

Very respectfully,

Colonel Chris Miner

Staff Judge Advocate

Upon receipt of the voluminous investigative report
 that arrived via FEDEX on the evening of 20 October 2010, I had seven working days to forward those materials to counsel, conduct a review, confer, and decide.  Considering that I was still jolted and heartbroken from the loss of command, recovering from an extensive rotator cuff surgery,
 and meeting new obligations at my AWG assignment, I had very little time to prepare for the monumental decision ahead.  
On 28 October 2010, after conferring with civilian counsel, I responded to the deadline cited in the NJP notification, acknowledging that I did not desire trial by court martial, and that I was willing to accept punishment under Article 15, UCMJ.  In the interim, I continued seeking the advice of counsel regarding discovery, my rights and options, and the possible impacts of my pending decision.
On 05 November 2010, I received an email from my military counsel after his review of the investigative package:

Fri, November 5, 2010 5:24:49 PMRE: SECNAVINST 1920.6C

From: Lee Maj Yong J <yong.lee@usmc.mil> 

To: Mack Waters <mackh2os@yahoo.com>  

Cc: Greg T. Rinckey <GRinckey@1888law4life.com> 

Sir:

I read through the investigation packet that the Government dropped 
off.  While I believe the case against you is relatively weak if you 
were to go to a court-martial (i.e., if Ms. L does not testify against 
you), the Government can still conduct further investigation and take 
additional measures before a court-martial if you refuse a NJP... 

I can discuss with you more next week.  However, I would like to get 
Greg's thoughts about the case.  I still agree that the safest thing to 
do may be take the NJP and retire at this point...etc. 

Semper Fidelis,

Yong J. Lee

Major, U.S. Marine Corps

Senior Defense Counsel

Office of the Staff Judge Advocate

Marine Corps Base                            Phone:  703.432.0182

3250 Catlin Avenue                           Fax:  703.784.0259

Quantico, VA 22134                           DSN:  312.378.0182     

Before the actual NJP hearing on 15 November 2010, I conferred again with military and civilian counsel, assessing the risks assumed with my two options: one, accept NJP; or two, refuse NJP and possibly go to court martial.  Consistent with my acknowledgment letter, I decided to accept NJP.
Based on what I had witnessed in the shady investigative process and strained interaction with my administrative commanding officer, I knew the government would use “evidence” of dubious origin to support the NJP charge.  After all, as the IO was quick to emphasize in his September 2010 interview with me, the Rules of Evidence did not apply.  Nevertheless, I was not going to assume the risk associated with the alternative to NJP: subjecting my family, witnesses, friends, and myself to a potentially ugly court martial process that had even the slightest chance of resulting in a criminal conviction, a notion that was unthinkable and unacceptable.  
As my military counsel inferred in his email, I had no doubt that the government would “conduct further investigation and take additional measures” to try me at a court martial if I refused NJP, particularly since my case had already had the attention of CG, MCCDC, a convening authority with enormous power.  As a legally married Marine officer who engaged in an inappropriate relationship, there was no denying that I had some degree of culpability and exposure to government action.  Consequently, I accepted NJP and responsibility for my actions, remained acquiescent, and submitted my voluntary retirement request in lieu of a BOI--hoping for a fair review.  
C. The NJP Convening Authority.


In the two weeks leading up to my NJP, I conferred with military and civilian counsel regarding the best course of action to take after weighing all factors, most importantly impact on my family.  During our conversations, I was informed by military counsel that "the scuttlebutt is that the CG is going to recommend that you retire as a major."  My civilian counsel confirmed that, in his conversation with Colonel Miner, SJA, MCCDC, that he had gotten the same inclination.  Whether the source of scuttlebutt or "RUMINT" came directly from the words of the Commanding General, an SJA who was simply anticipating his boss's decision, or precedent for similar cases involving officer misconduct of retirement-eligible officers, it concerned me that my career may be subject to the wrath of an inflexible policy.

Having briefed CG, MCCDC, twice that same year during post-mortem "death briefs" after the tragic suicides of two of my battalion Marines, I understood Lieutenant General Flynn to be details-oriented, circumspect, and prudent.  On the day that I reported to his office for my NJP hearing, I expected the same qualities.

Minutes prior to the proceeding, I spoke briefly with Colonel Henry in the waiting area.  He asked how my post-surgery rehabilitation was going, and I explained my frustration with a painful recovery and the undesirable side effects of the pain narcotic I had been taking.  He empathized, alluding to one of his previous, similar experiences.  Shortly thereafter, Colonel Miner came in and told me to report to the Commanding General.

Appropriately, I entered the room "front and center," faced, and reported as ordered while at the position of attention--which is the way I stayed for the entire 15-minute proceeding until dismissed.

Using the same script that was provided to me days earlier, the commanding general read quickly and methodically.  I answered each question with a "yes" or "no," until the end of the hearing when the general asked, "So, did you do it?"

Given the complexity of circumstances leading to the charge against me, and unable to respond with a simple "yes" or "no" to what I considered a vague question, I restated--while still at the position of attention--what I had said in my written statement: "I take full responsibility for my actions and inaction surrounding the charge against me..."

The general replied sharply, "Did you...[repeating the charge as written in the NJP script]."  To that, I answered "yes," and the general replied, "I should have court martialed you!"  
At that point, he dismissed me, and I faced right and headed to the door.  Before reaching the exit, I was intercepted by the SJA, who told me to go back to my previous position and reminded the general of one last matter.  The Commanding General then read the punishment, already composed, as it would later read in the NJP report: punitive letter of reprimand, and forfeiture of $2000.00 pay for two months.

As I endured the humiliation of standing at attention during the excruciating 15-minute proceeding, including pain from an extensive shoulder surgery only six weeks prior, it seemed as if the outcome was fait accompli the moment I marched into the general’s office.  

After dismissed the second time, I conducted a follow-up meeting with Colonel Miner.  When explaining to the SJA that I was not trying to be defiant to the general when replying to his unscripted question—it simply was not a black and white answer--Colonel Miner stated matter-of-factly, "You said what you wanted to in front of the general."
D. Making a Tough Choice.
For nine months, I believed that the voice of reason would eventually intervene, providing the competence and objectivity missing in this process.  Instead, leadership ultimately decided that the punishment already imposed on my family and me was not enough.  “Justice,” therefore, was served via a cruel parting gift of perpetuity: retirement in lesser grade.

I chose what I believed to be the honorable approach of accepting responsibility and “falling on my sword,” a philosophy inculcated in me since Forming Phase at Parris Island.  In return, my retirement request was railroaded, with occasional pit stops, like HAZMAT bootlegged to a shady landfill.  If this is the standard of core values upheld by those preserving Marine Corps credibility and the luster of our officer corps, then we are all mistaken.  


Close friends and fellow Marines continue to remind me of what is truly important: the remarkable men and women who have impacted my life--and vice versa--during my blessed career.  They encourage me to march on with head held high, confident that no one can diminish one’s contribution to his Nation or take away the intangibles that matter most.  

However, kind words are not enough.  I will not walk away in silence knowing that others might be subjected to the same enduring nightmare of buffoonery and dishonor.  I shudder to think of how many Marine careers and lives have been eaten by wrong-headed decision making and stubborn injustice.  

I, therefore, defer to the judgment of a competent, objective authority that will read this package with a discerning eye, and act with the same ethical standard of “fairness, trust, and personal accountability” our Defense Secretary extols and expects.  After 26+ years of sacrifice, my family and I deserve that last bit of attention and respect.






   McClendon N. Waters, III







   UNITED STATES MARINE
---------------------------------------------------------------
Board for Correction of Naval Records (BNCR)

Department of the Navy

2 Navy Annex

Washington, DC 203705100.

Subj:  PERSONAL STATEMENT SUPPORTING APPLICATION FOR CORRECTION
References:
(a) SECNAVINST 1920.6C

   
          (b) Manual for Courts-Martial 



(c) SECNAVINST 5420.193

Enclosures:    (1)  
----------------------------------------------------------------






�  See enclosure (x),  copy of the Bexar County 


� To further illustrate, compare enclosure X, the copy the government provided me, with enclosure (XX), the copy my civilian attorney acquired.  


� The SECDEF cites the core principles specified in Executive Order 12674
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� Reference April 6 to May 4 emails with Y. Ellis
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� See enclosure
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�  See enclosure (x),  copy of the Bexar County 


�Reference x, copy of police report include  


� Reference x, copy of GySgt Lunsway’s personal notebook 
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�“Enclosure 6” was mis-referenced and not related to Ms. Lunsway’s interview.


�  Over 100 pages of which electronic chat transcripts and digital forensic data allegedly from Ms. Lunsway’s personal computers and cell phone.


� Reference copy of post-operative report
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