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1.
Nature of Motion

This is the government’s response to the defense request to compel production of an investigator for the defense.  The government opposes the motion.

2.
Summary of Facts

The government concurs that the request for expert production made in Enclosure 1 to the defense motion was denied in Enclosure 2 to the defense motion.

3.
Discussion
a.
Applicable Law

The defense seeks to compel production of an expert investigator to assist the defense with gathering unspecified evidence and explaining police practices.  The government is not required to provide expert assistance unless it is necessary.  RCM 703(d), MCM 2008; see also United States v. Short, 50 M.J. 370, 372 (C.A.A.F. 1999).

“An accused is entitled to an expert's assistance before trial to aid in the preparation of his defense upon a demonstration of necessity. But necessity requires more than the ‘mere possibility of assistance from a requested expert.’ The accused must show that a reasonable probability exists ‘both that an expert would be of assistance to the defense and that denial of expert assistance would result in a fundamentally unfair trial.’” United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005) (citations omitted).

In order to establish the necessity of a government-funded expert, the defense must show (1) why the expert assistance is needed; (2) what the expert assistance would accomplish for the accused; and (3) why the defense counsel were unable to gather and present the evidence that the expert assistance would be able to develop.  Id., citing United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994), United States v. Ndanyi, 45 M.J. 315, 319 (C.A.A.F.1996).

The Navy-Marine Corps Court of Criminal Appeals has articulated additional factors to determine whether the necessary showing has been made: “In particular, the defense must show what it expects to find; how and why the defense counsel and staff cannot do it; how cross-examination will be less effective without the services of the expert; how the alleged information would affect the Government's ability to prove guilt; what the nature of the prosecution's case is, including the nature of the crime and the evidence linking him to the crime, and how the requested expert would otherwise be useful.” United States v. Thomas, 41 M.J. 873, 875 (N-M.Ct.Crim.App. 1995), citing United States v. Allen, 31 M.J. 572, 623-24 (N.M.C.M.R.1990).

In accordance with the Gonzalez test and the additional Thomas factors, it is vitally important to understand the reasons for providing expert assistance.  Expert assistance is required by the Due Process Clause to provide the accused with a fair trial.  Ake v. Oklahoma, 470 U.S. 68 (1985).  It is to help the defense prepare for trial,  Short, 50 M.J. at 373, to help the defense counsel understand complex issues and help him prepare for cross-examination of a government expert,  United States v. True, 28 M.J. 1057 (N.M.C.M.R. 1989), to help him undermine government forensic testing, Ndanyi, 45 M.J. at 319, undermine government psychiatric testimony, United States v. Huberty, 50 M.J. 704, 715-16 (A.F.Ct.Crim.App. 1999), and to help the defense gather relevant evidence.  United States v. Washington, 46 M.J. 477, 480-81 (C.A.A.F. 1997).      

It is not intended for the defense to go on a “fishing expedition,”  United States v. Kinsler, 24 M.J. 855, 856 (A.C.M.R. 1987), nor intended to help the defense “lay the groundwork for an expert witness request,”  United States v. Mann, 30 M.J. 639, 644 (N.M.C.M.R. 1990), nor to help the defense “find an expert who could tell him whether the government’s expert could be contradicted,” United States v. Ford, 51 M.J. 445, 456 (CAAF 1999), nor meant to make up for the lack of defense counsel’s “hard work.” True, 28 M.J. at 1062 n.5, or the defense counsel “doing his or her homework,” Short, 50 M.J.at 373.


b.
The defense does not show why an investigator is needed.

The defense request in the present case fails all three prongs of the Allen test.  With regard to the first two prongs, the defense does not clearly articulate why an expert investigator is needed or what the defense expects an investigator to accomplish.  The defense request basically boils down to a statement that the defense would like to have an investigator assigned.  The defense asserts that an investigator is needed “for the collection of evidence,” but gives no indication what evidence it would seek to have the investigator develop.  Neither does the defense indicate why the “collection of evidence” that the defense refers to must be done by a government investigator assigned to the defense.  The defense does not show how the denial of a specific investigator assigned to the defense would result in a fundamentally unfair trial.  
c.
The defense is not entitled to an investigator because the defense does not want to do its homework.

The defense motion particularly fails the last prong of the Allen test because the defense makes no showing whatsoever how the defense counsel were unable to gather and present the evidence that the expert assistance would develop.  


As the Court of Appeals for the Armed Forces (CAAF) explains the “hard work” doctrine, “defense counsel are expected to educate themselves to attain competence in defending an issue presented in a particular case, using a number of primary and secondary materials that are readily available. Due Process requires that the accused be given the basic tools necessary to prepare a defense, but defense counsel is responsible for doing his or her homework.” Short, 50 M.J. at 373.
In addition to the requirement that defense counsel attempt to educate themselves before making a request for assistance, the defense must also show “more than a mere possibility of assistance from a requested expert,” United States v. Kelly, 39 M.J. 235, 237 (C.M.A. 1994).  Fishing expeditions are not allowed.  CAAF has required that a defense counsel enunciate whether they had “done any independent research” as part of their “homework.” United States v. Ford, 51 MJ 445, 456 (C.A.A.F. 1999).  Bare assertions of need are insufficient on their face to satisfy the “Hard Work” doctrine of Kelly, Short, and Ford.
The defense asserts two reasons that a defense investigator is supposedly necessary: assistance with cross-examination of investigators and public safety officers regarding their actions in this case, particularly pertaining to a search and seizure motion, and collection of evidence from site visits to NAS Fallon.  With regard to the “insight” that an investigator would supposedly provide on investigative procedures, the defense has not showed why the defense is unable to educate itself enough to provide the required “insight” into this material.  Information regarding law enforcement evidence collection and interview practices is widely available through numerous publications, books, and over the internet.  With regard to the legal issues pertaining to the search of the accused’s barracks room and the subsequent seizure of evidence, there are few more hotly litigated issues in criminal law today than search and seizure.  Extensive discussion of the issues surrounding searches and seizures is available to the defense in an endless array of cases, law reviews, and other materials on WESTLAWTM.  Researching and preparing examinations on these subjects are well within the skills and responsibilities of any criminal attorney, either on the defense side or the government.
The defense counsel also requests an investigator to collect unspecified evidence at the crime scene in Fallon, NV.  Curiously, the defense has not so much as submitted a request for a even a single site visit to lonely NAS Fallon.
  The defense’s busy trial preparation schedule has not precluded the detailed defense counsel in this case from taking TAD to Las Vegas, NV in preparation for another currently pending GCM case.  The defense speculates that more than one site visit to the crime scene may be necessary, but offers no reason to suspect that one would be.  The defense does not explain why defense counsel cannot develop evidence themselves, the defense only explains why the defense does not want to.  The defense also fails to clarify how this hypothetical still-unexplained evidence could not be developed through the ordinary discovery process.  The defense has not shown what necessary assistance an expert would provide that cannot be provided by the ordinary due diligence and hard work expected of defense counsel.  Because the defense fails to show “why the defense counsel were unable to gather and present the evidence that the expert assistance would be able to develop,” the defense motion should be denied.  Bresnahan, 62 M.J. at 143.
4.
Relief Requested

The government requests that the court deny the motion.

5.
Evidence and Burden of Proof

The burden of proof on this motion is on the defense by a preponderance of the evidence.  The government provides the following evidence:


Encl (1):
Google Map of Fallon, NV and surrounding area


Encl (2):
Defense request for funding for TAD travel to Las Vegas, NV ICO US v. Cpl P.R. Roumer, USMC
6.
Oral Argument

The government desires oral argument only if necessary in rebuttal to the defense.
E.S. DAY

Captain, U.S. Marine Corps

Trial Counsel

A copy of this motion was served on the court and defense counsel via email on 17 September 2010.

E.S. DAY

Captain, U.S. Marine Corps

Trial Counsel

� The government does not take any position in this motion as to whether such a request would be granted, as the answer to this question would depend on whether such a hypothetical defense request adequately demonstrated the need for such a trip.
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