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March 18, 2001
VIA Email
MGenVaughn Ary

Staff Judge Advocate to 

Commandant of the Marine Corps

Pentagon____________
______________________________


rE: Misconduct and unlawful interference with a judicial Proceeding in the case of United States v. Capt Douglas Wacker.
Dear Gen Ary,


I am a retired Marine Corps officer.  I served twenty-two years on active duty, nine of which were as an enlisted Marine.  My last three years of service were as a judge advocate in the billet of senior defense counsel at Legal Team Echo at Camp Pendleton.  For nineteen of my twenty-two years I served in a variety of billets including infantry platoon sergeant, infantry platoon commander, company commander and operations officer.  I retired in August of 2008.

I am writing to bring to your attention certain facts that I believe constitute serious misconduct by one of your Judge Advocates.  The Officer’s name is Col Stephanie Smith.  


In December of 2008 I was contacted by Capt Douglas Wacker. At the time, Capt Wacker was a student on the excess leave program at the University of San Diego Law School.  He called me to retain my services to defend him against grave charges of rape and sexual assault.  We began to prepare to defend against the charges.  Soon after I was retained, however, we realized that preparing for defense of these charges would require more than going through the standard military justice process.  
Col Smith Convinces BGen Walker to disenroll Capt Wacker based on false allegations of disobeying an MPO

On March 9, 2009, Capt Wacker was notified by then SJA to CMC of his intent to disenroll Capt Wacker from the ELP program.  Such a decision is well within the prerogative of the SJA to CMC.  The problem with this particular decision, however, was the timing.  The incidents forming the basis for the charges against Capt Wacker occurred in New Orleans in April of 2007.  BGen Walker decided to disenroll Capt Wacker because he was informed that Capt Wacker had violated an MPO.  The subject MPO listed 20 names but repeated a name which meant nineteen people.  Of the nineteen people listed on the MPO only four or five were in New Orleans on the date of the allegation.  The majority of those listed on the MPO were friends of Capt Wacker and had nothing to do with the alleged incident in New Orleans.  Moreover, the people listed had been in regular contact with Capt Wacker throughout the preceding two years before the MPO issued.  Nonetheless, Capt Wacker followed the MPO.  Shortly after the MPO was issued, Capt Wacker was charged with violating it.  Those charges were dropped after the Investigating Officer at an Article 32 hearing in June of 2009 found no factual basis for the charges.  During a 39a session on February 23, 2011, Col Stephanie Smith testified that she took it upon herself to notify BGen Walker of Capt Wacker’s alleged violation of the MPO.  It was clear from her testimony that she pushed to have Capt Wacker disenrolled.  During that same 39a hearing, Capt Wacker’s company commander at the time, a Maj Buddumo, testified that Col Smith, then the case’s SJA, made it quite clear to him that in her eyes Capt Wacker was guilty and should never be an attorney; and that Capt Wacker should be transferred so that Capt Wacker could fall under her supervision in the law center at MCRD.  

At the time the MPO was issued, Col Smith served at the SJA at MCRD, San Diego.  She played a key role in advising on the issuing of the clearly overbroad and unconstitutional MPO.  She, then, alleged that Capt Wacker violated it when he clearly did not and followed up by pushing to have Capt Wacker disenrolled from the Excess Leave Program.  Col Smith’ efforts to move or have Capt Wacker disenrolled from the excess leave law program had no valid basis and appear to have been undertaken in bad faith to prevent Capt Wacker from obtaining his law degree.

Col Smith wrongfully influenced court members and witnesses

Once Capt Wacker was disenrolled from excess leave law program, he was reassigned to work in the G3 section at MCRD San Diego.  The AC/S G3 was Col Christopher Conlin.  Capt Wacker was initially assigned to work for Maj Christopher Blalock and later LtCol Thad Trapp.  Based on testimony from Maj Blalock, LtCol Trapp, and Col Conlin; Capt Wacker did a fine job.  He accomplished all duties assigned to him and was a key figure in a base wide exercise that was carried off successfully in 2009.  The entire G3 section received accolades for their performance including Capt Wacker.  The accolades and the assignment of duties and responsibilities that challenged and in turn availed Capt Wacker of potentially outstanding good military character evidence, appears to have infuriated Col Smith.  She undertook to persuade Col Conlin, LtCol Trapp, and Maj Blalock to reassign Capt Wacker to a lesser position.  See Transcript of Smith, Conlin, Trapp and Blalock testimony.  Her efforts were quite odd because she had no cognizance over Capt Wacker’s duties at the G3. Having no cognizance did not dissuade Col Smith.  In pursuing her goal of moving Capt Wacker to a lesser billet, she made several comments to try and persuade those officers responsible for him.  Maj Blalock and LtCol Trapp testified that she called Capt Wacker a narcissist, a rapist and psychopath.  Col Conlin remembers her calling him to tell him that Capt Wacker was a narcissist.  The same language was used in an email that was sent out by her then executive officer LtCol Bond to the convening order named court martial members and several character witnesses.  After LtCol Bond sent out his email, Col Smith sent out an email to the same recipients admonishing LtCol Bond and stating that that was not her position.  LtCol Bond’s emails clearly appear to be the opinion of Col smith.  

While testifying under oath regarding statements made about Capt Wacker, Col Smith flatly denied ever making such statements in direct contradiction to the testimony of LtCol Trapp and Maj Blalock and in contrast to the letter by LtCol Bond.  Of note, LtCol Bond did not know Capt Wacker on a personal level.  There is no reason for him to make such statements if he did not hear such statements from someone who had interaction with Capt Wacker.  LtCol Bond did testify that Col Smith had told him when she was the SJA to be sure never to assign an accused to a billet that would help give them good military character before his court martial.  Col Smith had interacted with Capt Wacker and testified that she did not agree with Col Conlin’s decision to assign him the duties he was performing.  When asked if she had ever communicated the words “psychopath” “rapist” or “narcissist” Col Smith flatly denied making such statements to anyone at all.  Col Smith’s demeanor on the stand was instructive.  She fidgeted, kept her hands in front of her mouth, and slouched.  She was clearly uncomfortable and called her credibility into question.  Maj Bueno, Col Smith’s former Military Justice Officer, testified that Col Smith had engaged in a systematic process as SJA to cherry pick Article 32 officers for referral decisions, alter victim/witness testimonies, intimidate and retaliate against defense witnesses, draft charges as SJA and generally violate the right to a fair trial of all accuseds.  The significant portions of Maj Bueno’s testimony were consistent with the testimony of Maj Blalock, LtCol Trapp, Maj Buddomo and Capt Ahh, a former trial counsel under Col Smith.
Col Smith committed perjury when she testified under oath that she did not invite Capt Blosser to lunch for the purpose of having him meet NCIS Agent John Burge.


The defense in this case filed two UCI motions.  One motion was filed while the case was at MCRD.  Another as filed after the charges were withdrawn and repreferred at MCAS, Miramar.  Among one of the many issues raised by the UCI motions is an allegation that Col Smith had abandoned her role as an SJA and became an investigator.  The reason the defense alleged that Col Smith became an investigator is because the defense discovered based on the testimony of NCIS Special Agent John Burge and the testimony of Capt Christopher Blosser at the initial Article 32 hearing in June of 2009, Col smith collaborated with Agent Burge to lure Capt Blosser to MCRD under the ruse of a professional mentoring lunch.  Capt Blosser was also an ELP student at USD.  Unlike Capt Wacker, however, he did not belong to Headquarters and Services Battalion MCRD, San Diego.  Capt Blosser reported to a local I&I command.  During sworn testimony at the 39a that took place between 22 and 24 February 2011, Col Smith categorically denied that the lunch with Capt Blosser was a ruse to get Capt Blosser to go to the base and to meet NCIS.  Capt Blosser testified that he thought the lunch was for the purpose of mentoring as he had been told that was the purpose by Maj Jackson, Col Smith’s deputy at the time, and by Col Smith. He testified that when the lunch concluded and he was walked to where NCIS Agent Burge was waiting for him, he felt that the lunch was a ruse.  NCIS Agent Burge testified that he contacted Col Smith during the investigation to try and located Capt Blosser because she had access to the Marine Corps personnel data base.  He testified that Col Smith asked him when he wanted to meet Capt Blosser.  He told her when he wanted to meet him.  At which time, she said she’ll make it happen.  On the agreed upon date, NCIS Agent Burge went to the place agreed upon at the time agreed upon by Col Smith. At that time, Col Smith walked up with Capt Blosser and she turned Capt Blosser over to Agent Burge.  

Col Smith denied that the entire lunch was for the purpose of bringing Capt Blosser to NCIS Agent Burge for interrogation.  During questioning she became evasive and refused to testify to very specific questions about whether she had ever invited any individual law student to a similar lunch as she had done with Capt Blosser.  She kept repeating that she invited many law students who were interested in Marine Cops Careers.  She was asked again if she could recall a single time when she ever invited a Marine Corps officer law student for a mentoring session, solicited or unsolicited.  She kept testifying about non-Marine Corps law students who would seek advice on Marine Corps careers.  The question was posed to her several different times.  She refused to provide a clear answer and continued to evade.


Following the close of the presentation of evidence in this case, the Government produced Agent Burge for a post-trial 39a.  Agent Burge testified as he had testified at the initial Article 32 hearing.  He stated that he went to Col Smith for help with interviewing Capt Blosser.  She instructed him to be at MCRD at a certain time and location.  He did as instructed.  At that time Col Smith walked up with Capt Blosser after they had had lunch and turned Blosser over to the NCIS agent for interrogation.  Of note, the prosecution later relied heavily on Capt Blosser’s testimony to argue for a conviction of Article 133 for lying to a USD hearing board about not having sexual intercourse with one of the women.  All other charges Capt Wacker faced resulted in accquittals.
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