Trusts

1. Private Express Trust:
1. Intent to create trust;

2. Trustee w/duties;

3. Trust Property (res) (cannot be illusory interests);
4. Beneficiary; and

5. Valid Trust Purpose
2. Charitable Trusts

· Educational, Religious, Social, Aid Poor 

· RAP doesn’t apply

· Cy Pres: “As nearly as possible.”

· If settlor leaves directions that are not possible or impracticable, the court can modify a trust cy pres to effectuate settlor’s intent if there was GENERAL intent.

· Cy Pres cannot be used if Settlor has SPECIFIC charitable intent 

3. Pour-Over Wills

· Settlor creates IV Trust w/a provision in her will devising part or all of the estate to the trustee of the trust. 

· The pour-over provisions are validated in three ways—

1. Incorporation by reference;

2. Facts of independent significance; and

3. UTATTA (Uniform Law Procedure)
4. Miscellaneous Trusts
1. Honorary

· A goal, trustee not required to carry out but can i.e. trustee is “on his honor” to carry out

· Subject to RAP

2. Totten 

· Tentative bank account rust w/named beneficiary who takes whatever is left in the account at death of owner.

· Misnomer: Not really a trust, more accurately a non-probate transfer.

· Issue: Watch out for settlor doing something to turn the Totten (no fiduciary duties owed) to a Private Express Trust (fiduciary duties owed).

5. Restraints on Alienation
Alienation

· Voluntary: Selling or transferring right to future payments. 

· Involuntary: Creditors attach/seize beneficiary’s interest.

a) Spendthrift Trust
· No voluntary or involuntary alienation. 

· When applies? Terms of trust must expressly state the definition/restriction. 

· Involuntary Alienation Exceptions:  Preferred creditors, e.g., government creditors (IRS), providers of necessities, child for child support, spouse for spousal support, ex-spouse for alimony, and a tort judgment creditor. 

· Other Exception: Some jurisdictions allow any creditor can attach surplus as measured by beneficiary’s “station in life.”  

· Self-Settled Spendthrift Trust—
1. Involuntary Alienation? Permitted, the trust is valid but the spendthrift provisions are not.

2. Voluntary Alienation? Courts split on whether to permit. 

b) Support Trust
· Support for Beneficiary’s health, support, maintenance and education. 

· Spendthrift Rules apply
c) Discretionary Trust

· Trustee given sole and absolute discretion in determining how much to pay the beneficiary, if anything, and when to pay the beneficiary, if ever. 

1. Voluntary Alienation? Generally no, but if B assigns the AE steps into the shoes of the B. However, the AE cannot compel payment b/c the B couldn’t. If trustee has notice and decides to pay trustee must pay AE or be liable. 

2. Involuntary Alienation? On the one hand, creditors cannot attach b/c no right to compel payment.  However, if trustee has notice of the debt and judgment and makes a distribution, trustee must pay the creditors or he is liable. 
3. Self-Settled? Same rules for spendthrift. 

BAR TIP:

· What is the trust mixes language e.g., support w/discretionary? Discuss the rules/result for both in alternative format. 

6. Resulting Trusts 
· If a resulting trust is decreed by the court, the resulting trustee will transfer the property to the settlor if the settlor is alive, and if not, to the settlor’s estate. 
How a Resulting Trust Arises—
1. When a private express trust ends by its own terms and there is no provision for distribution of the corpus;
2. When a private express trust fails b/c there is no beneficiary;

3. When a charitable trust ends b/c of impossibility or impracticability and cy pres cannot be used;

4. When a private express trust fails b/c after creation, it becomes illegal;

5. When there is excess corpus in a private express trust;

6. When we have a “purchase money resulting trust.” 

a. A pays consideration to B to have title to property transferred to C.  

i. If A, and C are not closely related, there is a rebuttable presumption that C is holding as a purchase money trustee for A’s benefit.  

ii. If A, and C are closely related there is a rebuttable presumption that A simply made a gift to C.

7. Semi-Secret Trusts: Will makes a gift to a person to hold as trustee, but does not name the beneficiary.  Cannot admit evidence to establish terms of the trust b/c would violate Statute of Wills (local probate code) so the property goes back to testator’s estate. 

· Don’t confuse w/Secret Trust: Courts allow in parol evidence to establish the identity of beneficiary. 
7. Constructive Trusts 
· Equitable remedy—trustee’s sole obligation is to transfer the property to the intended beneficiary as determined by the court. 

When a Constructive Trust Will Be Imposed—

1. Trustee makes profit b/c of self-dealing;

2. W/respect to a will, when there is fraud in the inducement or undue influence.

3. Secret Trust in law of wills

4. Oral Real Estate Trusts

8. Trustee Powers and Duties

a) Trustee Powers

· Enumerated powers in trust

· Implied powers

1. Power to sell trust property;

2. Power to incur expenses;

3. Power to lease; and

4. Power to borrow. 

b) Trustee Duties Owed to Beneficiaries:

1. Duty of Loyalty

· No self-dealing

2. Duty to Invest

· Three alternative rules of duty to invest (really these are standards for making safe and sound investments);
i. State lists of good investments that a trustee must follow in the absence of direction

ii. Common law “prudent person” test in investing his or her own property. 

iii. Uniform Prudent Investor Act: Prudent Investor standard. Can make any investment, judged as a whole. 
· Trustee must diversify investments;
· No speculation;
· What if trustee breaches? Trustee must make up loss.  If trustee makes 2 breaches and one wins and one loses the good one is affirmed and the trustee is still surcharged for the loss—i.e. no “netting.”
3. Duty to Earmark 
4. Duty to Segregate (no commingling w/personal or separate funds)
5. Duty Not to Delegate Decision-Making Authority
· Can delegate duty to invest e.g., to a mutual fund manager

· Trustees can act by majority vote (CL unanimous) 
6. Duty to Account to Beneficiaries (or Court)
· Statement of income and expenses

7. Duty of Care

· Must act as a reasonably prudent person dealing w/his own affairs

c) Remedies for Breach:
1. Damages

2. Constructive Trust

3. Tracing and Equitable Lien

4. Ratify the Transaction if Positive

5. Remove Trustee

d) Notes:

· Always list 3 or more breaches of duty on BAR

· Duty of Care will ALWAYS be breached 
e) Liability of Trustee to Third Persons

· Contract or Tort
· Sued in personal capacity; 
· Can be indemnified if trustee acted w/in powers and not personally at fault

· Can be sued in representative capacity for K Action only  if K provides for it
9. Modification & Termination of Trusts 
· By Settlor: can modify if he or she expressly reserved power to modify or revoke

· By Court:
1. Charitable Trusts (Cy pres)

2. Deviation Power: Court can change administration or management provisions of trust but NOT beneficiaries if—

i. Unforeseen circumstances on part of settlor; and

ii. Necessity (deviation needed to preserve trust). 

· Termination of Irrevocable Trusts (3 ways)
1. Agreement: Settlor and all Beneficiaries agree to terminate (CREM-men);
2. All the beneficiaries agree to terminate and all the material purposes have been accomplished; or
3. Operation of Law: passive trusts and the Statute of Uses 

10. Income & Principal
a) Life Tenant 

Income

1. Cash Dividends

2. Interest Income

3. Net Business Income


Expenses

1. Interest on Loan Indebtedness

2. Taxes

3. Minor Repairs

b) Remaindermen 

Income 

1. Stock Dividends

2. Stock Splits

3. Net Proceeds on Sale of a Trust Asset

Expenses

1. Principal on Loan Indebtedness

2. Major Repairs or Improvements

c) Adjustment Power of Trustee

· Trustee can disregard the above stated rules regarding allocation of income to life tenant and remaindermen if a different allocation is necessary to administer the trust fairly. 
i. E.g., if only income is from sale of assets, trustee may allocate some income to life tenant. 

