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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES


COMES NOW Appellant Staff Sergeant Frank D. Wuterich, by and through his undersigned counsel, and pursuant to this Court’s order of February 4, 2011 files this Supplemental Brief in support of his writ appeal.
Introduction


The Government’s Supplemental Answer contains many significant factual errors.  For example, the Supplemental Answer incorrectly asserts that a March 2010 Article 39(a) session occurred in 2009 and then proceeds to draw incorrect conclusions based on this mistake.  The Government also mischaracterizes a statement by LtCol Vokey as indicating that there was no break in his representation of Appellant when the statement says no such thing and the Record conclusively establishes that a lengthy break in representation occurred.  The Government also asserts that the Record contains no evidence that LtCol Colby Vokey (Ret.)’s firm set up a Chinese Wall to screen him from the firm’s representation of Sgt Salinas when the Government’s own counsel at trial asserted that the firm had erected just such a Chinese Wall.  And the Government once again confuses this case’s timeline by mischaracterizing a November 2009 statement by the defense that it was not prejudiced by delay arising from review of an August 31, 2009 ruling by the lower court in this case as somehow indicating Appellant was not prejudiced by the severance of his attorney-client relationship with LtCol Vokey in August 2008.  

These and other mistakes fatally undermine the Government’s argument.  When the proper law is applied to the actual facts, the appropriateness and necessity of granting extraordinary relief to restore Appellant’s attorney-client relationship with LtCol Colby Vokey, USMC (Ret.) is clear.

Argument

I. The Record establishes that there was a break in LtCol

Vokey (Ret.)’s representation of Appellant lasting from August 6, 2008 until some undisclosed point on or before March 22, 2010 


LtCol Vokey (Ret.) began terminal leave on August 6, 2008.  (Sept. 13, 2010 Article 39(a) session transcript at 37.)  The Record establishes that when a subsequent Article 39(a) session occurred on March 11, 2009, LtCol Vokey (Ret.) was not in an attorney-client relationship with Appellant.  During an Article 39(a) session held on that date, the military judge noted LtCol Vokey (Ret.)’s absence and received agreement from Appellant’s counsel that “[t]here has been some discussion that he may be retained in this case in the capacity as civilian counsel, but that has not occurred.”  March 11, 2009 Article 39(a) session transcript at 2-3.

The first time LtCol Vokey (Ret.) made an appearance on Appellant’s behalf after beginning appellate leave on August 6, 2008, was on March 22, 2010.  But the Government’s Supplemental Answer erroneously and repeatedly mischaracterizes that appearance as having occurred on March 22, 2009 rather than 2010.  The Government also misconstrues a statement made by LtCol Vokey at that Article 39(a) session.
The Government observes that, “LtCol Tafoya informed the Military Judge that as of March 2009, no definitive decision had been reached about whether Mr. Vokey would represent Appellant in a civilian capacity. (R. 3, Mar. 10, 2009.)”  Government’s Supplemental Answer at 10.  Then, referring to an Article 39(a) session that actually occurred in March 2010, the Government asserts, “Several weeks later, on March 22, 2009, the Defense informed the Military Judge that Mr. Vokey was indeed on the defense team, but Appellant waived Mr. Vokey’s presence.”  Id. “Several weeks later, on March 22, 2009.”  
The events that the Government purports occurred on March 22, 2009 actually occurred a year later, on March 22, 2010.  March 22, 2009 was a Sunday.  No Article 39(a) session occurred in the Wuterich case on that date.  Article 39(a) sessions were held on March 22-24 and 26, 2010.  
The Government is, therefore, mistaken when it asserts that “by March 22, 2009, Mr. Vokey had returned to counsel table,” citing the record of the March 22, 2010 Article 39(a) session as support for that proposition.  Government’s Supplemental Answer at 19.  Contrary to the Government’s assertions, LtCol Vokey did not appear in any court on Appellant’s behalf on March 22, 2009.  In fact, the first time he appeared in court on Appellant’s behalf after leaving active duty was on March 22, 2010.  See Unauthenticated Transcript of March 22, 2010 Article 39(a) session at 64-65.

During the March 22, 2010 Article 39(a) session, the military judge asked LtCol Vokey (Ret), “[H]ave you made an official notice of appearance?  Have you filled out the form and made the notice of appearance pursuant to the circuit rules?”  Id. at 65.  LtCol Vokey (Ret.) replied, “I have not. I just continue to represent Staff Sergeant Wuterich since active duty.”  Id.  Without bothering to quote what LtCol Vokey (Ret.) actually said, the Government mischaracterizes that response as:  “Mr. Vokey then informed the Military Judge that he had continued to represent Appellant since departing active duty (R. 65, Mar. 22, 2010).”  Government’s Supplemental Answer at 10-11.  LtCol Vokey (Ret.)’s actual statement was in the present tense:  “I just continue to represent Staff Sergeant Wuterich since active duty.”  Yet the Government mischaracterizes it as being in the past tense:  “he had continued to represent Appellant since departing active duty.”  


The record definitively belies the Government’s attempt to suggest that LtCol Vokey continually represented Appellant since leaving active duty.  LtCol Vokey (Ret.) testified that when he began to work at the law firm of Fitzpatrick, Hagood, Smith & Uhl, “I was not doing anything with Staff Sergeant Wuterich’s case at all.”  Sept. 13, 2010 Article 39(a) session transcript at 10.  This is corroborated by LtCol Tafoya’s statement on the record at the March 11, 2009 Article 39(a) session that LtCol Vokey (Ret.) was not representing Appellant at the time.  Thus, contrary to the Government’s argument, the record definitively establishes that there was a break in LtCol Vokey’s representation of Appellant lasting from August 6, 2008, until some undisclosed time on or before March 22, 2010.  That break in representation was not authorized by any properly empowered official.  Appellant himself never excused LtCol Vokey (Ret.) from representation.  (Sept. 13, 2010 Article 39(a) session transcript at 70.)  The break in representation was, therefore, legally erroneous and, unless corrected by the granting of Appellant’s writ appeal, will prejudice Appellant at trial.
II.
The Record establishes that the break in LtCol

Vokey (Ret.)’s representation of Appellant was unauthorized

The Government seeks to distance itself from responsibility for the erroneous severance of Appellant’s attorney-client relationship with LtCol Vokey upon the latter’s commencement of terminal leave by suggesting that LtCol Vokey did not take adequate steps to remain on active duty.  See Government’s Brief at 20.  The Government’s argument seeks to vindicate form over substance.  LtCol Vokey was definitively and forcefully informed by the Marine Corps official empowered to make such decisions that he would not be extended on active duty for the purpose of representing Appellant.  See Sept. 13, 2010 Article 39(a) session transcript at 36-37, 45-46, 56-57, 65-66.  LtCol Vokey (Ret.) testified that he “[a]bsolutely” believed that he had been denied any further modification of his retirement orders.  Id. at 59.  The fact that LtCol Vokey subsequently received a short extension of his retirement date for the purpose of transitioning to civilian life, id. at 37, 57-58, is hardly inconsistent with the proposition that the Marine Corps refused to extend him on active duty for the purpose of representing Appellant.  This Court should reject the Government’s suggestion that Appellant must forfeit his right to the continuation of his attorney-client relationship with LtCol Vokey because the latter made a verbal extension request and received a verbal refusal rather than filing an Administrative Action Form.  
So the Government’s argument that “LtCol Vokey did not get what he did not ask for” is incorrect.  Government’s Answer at 21. The record definitely establishes that LtCol Vokey did ask Col Redmon to be extended for the purpose of representing Appellant but Col Redmon said no.  Thus, LtCol Vokey did not get what he did ask for.  But the more important point is that Appellant did not get what Appellant asked for.  As the record establishes, Appellant has always asked to be continually represented by LtCol Vokey.  See, e.g., Military Judge’s Sealed Memorandum for Record.  Appellant had a right to such continuous representation.  See, e.g., United States v. Iverson, 5 M.J. 440, 442-43 (C.M.A. 1978).  Yet Appellant has now twice been denied what he asked for and what he is entitled to:  continuous representation by his detailed defense counsel, LtCol Vokey.  When the focus is placed where it should be – on Appellant’s right to continued representation by LtCol Vokey rather than on LtCol Vokey’s right to stay on active duty – the error is apparent.

III.
Any limitation on LtCol Vokey (Ret.)’s ability to
represent Appellant would be cured by recalling him to active duty

While on terminal leave, LtCol Vokey accepted an employment officer by the law firm of Fitzpatrick, Hagood, Smith & Uhl.  Sept. 13, 2010 Article 39(a) session transcript at 40.  On the record, the Government’s own counsel in this case, LtCol Sean Sullivan, has stated that the firm established a Chinese Wall to screen LtCol Vokey (Ret.) from any involvement by the firm in representing Sgt Hector Salinas, a potential witness in this case who was once represented by the firm:

Your Honor, with your permission -- proffers for the record, I’ll just proffer that I spoke to Mr. Haygood [sic] personally about this matter last week.  And Dan is also a friend of mine. He’s a retired colonel, Marine Corps Reserve, former battalion commander for 2/24, spent 20 years in Dallas County DA’s Office, and I had worked with Dan to schedule a witness interview with Sergeant Salinas when Dan was representing him.
So I called him when I found out about the motion, and Dan said, I’m no longer representing nor my firm is representing Sergeant Salinas.  And more importantly, I’ve never discussed that representation or any privileged communications that my client ever gave me with Mr. Vokey once he joined the firm.  That was – and Mr. Haygood actually said he’d also testify if need to -- to be called at this hearing.  That’s the proffer he gave me.  Because when I found out about the motion, I simply asked, Hey, was there a Chinese wall? He said, Absolutely.
Id. at 14.

Yet, on appeal, the United States seeks to ignore that statement by its own counsel at the trial level.  The Government argues that “the public Record does not evidence that Mr. Vokey or his firm either sought or obtained waivers from either defendant, or constructed a ‘Chinese Wall’ in an attempt to seal-off Mr. Vokey from Sgt. Salinas’ case.”  Government’s Supplemental Answer at 25.  The Government then reiterates:   “For a nearly two-year period Mr. Vokey worked for the same firm that represented Appellant’s co-defendant, Sgt. Salinas, without evidence on the Record of precautions taken, and without awareness that a conflict of interest might arise from his firm’s concurrent representation of the two co-accuseds.” Id.  The Government’s characterizations of Sgt Salinas as Appellant’s co-defendant and co-accused are erroneous; Appellant is not aware that Sgt Salinas was ever charged with any offense arising from the events at Haditha.  But more disturbingly, that LtCol Vokey (Ret.) was screened from the Salinas case by a Chinese Wall only to suggest on appeal that there was no evidence of such a Chinese Wall or awareness of the conflict of interest that might arise from representation of both Appellant and Sgt Salinas.  

When the actual facts are considered, it is apparent that the only ethical issue arising from LtCol Vokey’s continued representation of Appellant is the result of an imputed disqualification arising from his firm’s former representation of Sgt Salinas.  Simply recalling LtCol Vokey (Ret.) to active duty, as Appellee United States is lawfully authorized to do, would eliminate any such imputed disqualification concern.
Additionally, the Government’s reasoning on this point supports the conclusion that Appellee Judge Jones abused his discretion in severing the attorney-client relationship between Appellant and LtCol Vokey (Ret.).  The Government notes that “while Appellant is correct that Mr. Vokey might be legally protected from retaliation upon return to his employer [if he were to be recalled to active duty], the concern is not his employment, but the integrity of the process.”  Government’s Supplemental Answer at 25.  Appellant agrees with the Government that LtCol Vokey (Ret.)’s career concerns are not a relevant factor when considering whether to abrogate Appellant’s right to continued representation by LtCol Vokey (Ret.).  Yet Appellee Judge Jones’ sealed Memorandum for Record indicated that he placed great weight upon those career concerns.  By basing his ruling, in part, on such an irrelevant factor, Appellee Judge Jones abused his discretion.

Nor would recalling LtCol Vokey (Ret.) to active duty to continue his representation of Appellant harm the military justice process’s integrity.  Rejection of a per se imputed disqualification rule is a long-standing aspect of the military justice system that has been endorsed by the American Bar Association.  Allowing LtCol Vokey (Ret.) to resume his representation of Appellant would be far more likely to burnish the military justice system’s reputation than tarnish it.

Finally, and to his great credit, LtCol Vokey has already indicated his willingness to be recalled to active duty to continue representation of Appellant.  See Appellate Exhibit CXVII at 33.
IV.
Far from inviting the erroneous severance of his attorney-client relationship with LtCol Vokey, Appellant has repeatedly and consistently asserted his desire to continue to be represented by LtCol Vokey  

The Government’s argument that Appellant somehow invited error as to his on-again/off-again representation by LtCol Vokey is without merit.  See Government’s Supplemental Answer at 14.  Contrary to the Government’s argument, Appellant never tacitly sought or accepted any limitations on LtCol Vokey’s representation of him.  See id.  Rather, the record establishes conclusively that Appellant has always wanted to retain LtCol Vokey’s services as his counsel and that he has never sought or authorized his release.  See, e.g., Military Judge’s Sealed Memorandum for Record.  
Even the Government concedes that Appellant was not given legally required advice before, or even after, LtCol Vokey left on terminal leave, thereby terminating his status as Appellant’s detailed defense counsel.  See Government’s Supplemental Answer at 16.  LtCol Vokey’s departure from the defense team was presented to Appellant as a fait accompli.  See March 11, 2009 Article 39(a) session transcript at 2-3.  Being presented with a fait accompli is hardly an invitation for a violation of one’s rights.  The violation of Appellant’s right to continued representation by LtCol Vokey occurred over Appellant’s protestations, not at his invitation.
The Government also seeks to argue that Appellant cannot obtain relief because his counsel somehow invited this error.  See Government’s Supplemental Answer at 15.  That argument ignores this Court’s case law.  If the Government’s argument were legally correct, then Capt Bass and Sgt Hutchins’ other trial defense counsel would have similarly invited the error in United States v. Hutchins, 69 M.J. 282 (C.A.A.F. 2011).  Yet, in Hutchins, this Court held that Capt Bass “did not follow the appropriate procedures with respect to the termination of his participation in the case” and that “the record of trial does not establish a valid basis for such termination under the circumstances of this case.”  Id. at 284.  This case warrants similar holdings.  

The Government’s invited error argument also relies on an unsupported factual statement that appears to once again muddle the actual timing of events in this case.  The Government asserts that, “Appellant’s Defense team invited the error, while knowing the length of time that appellate litigation could take, by filing a consent to appellate delay, claiming no prejudice resulted from the delay.”  Government’s Supplemental Answer at 15.  The Government provides no citation indicating when Appellant’s defense team made such a filing.  That failure, which violates Rule 37(c)(3) of this Court’s Rules of Practice and Procedure, makes it difficult to assess precisely what the Government is arguing.  Perhaps the Government is referring to its earlier observation that in November 2009, Appellant ‘submitted “a ‘Consent to Delay Attendant to Appellate Process, agreeing that ‘any and all delay resulting from Government’s (appeal) [sic] would not prejudice the accused in any way.’”  Government’s Supplemental Answer at 13.  But if that November 2009 filing is the document to which the Government’s argument refers, it has no relevance to the improper severance of LtCol Vokey’s status as Appellant’s detailed defense counsel in the August of 2008.  The November 1, 2009 filing indicating that no prejudice would arise from the delay necessary for this Court to review the Navy-Marine Corps Court’s August 31, 2009, opinion in this case.  Yet the Government appears to transmogrify that filing into some sort of retroactive disclaimer of prejudice arising from LtCol Vokey’s departure from the defense team in August 2008.  
V.
No showing of prejudice is necessary to warrant the requested relief, though Appellant clearly will be prejudiced unless his writ appeal is granted

The Government concedes that error occurred when the military judge failed to properly document LtCol Vokey’s withdrawal from the case as Appellant’s detailed defense counsel.  Government’s Supplemental Answer at 16.  But the error in this case is greater than simply a failure to document the reasons for LtCol Vokey’s absence.  As discussed in Appellant’s opening brief, before the September 13, 2010 ruling at issue in this writ appeal, no authorized official had ever severed LtCol Vokey’s attorney-client relationship with Appellant or excused LtCol Vokey from further representation duties.  See Appellant’s Supplemental Brief at 20-26.  Even though he had not been authorized to withdraw from his representation of Appellant, LtCol Vokey terminated his attorney-client relationship with Appellant, as the Record definitively demonstrates.  See, e.g., March 11, 2009 Article 39(a) session transcript at 2-3; Sept. 13, 2010 Article 39(a) session transcript at 10.  That termination was error.
That error is sufficient to warrant the declaratory relief that Appellant seeks.  The Government’s Supplemental Answer, however, ignores Appellant’s request for declaratory relief and fails to address why its own concession of error does not warrant such declaratory relief.

Additionally, the Government argues that relief is inappropriate because Appellant cannot demonstrate prejudice arising from the severance of his attorney-client relationship with LtCol Vokey (Ret.).  See Government’s Supplemental Answer at 17-20, 26-29.  This argument is unavailing for several reasons.  First, the Government’s argument ignores the current procedural posture of the case.  The reason why Appellant filed a request for interlocutory relief – and why interlocutory relief is appropriate – is to prevent further prejudice to Appellant arising from LtCol Vokey (Ret.)’s absence from the defense team.  If this Court were to grant the requested relief and return LtCol Vokey to the defense team, then no further prejudice will arise from Appellee Judge Jones’ legally erroneous severance of the Appellant’s attorney-client relationship with LtCol Vokey and the prejudice that has occurred thus far from LtCol Vokey’s absence from the defense team will be ameliorated.
But if Appellant’s writ appeal is not granted, he will be severely prejudiced by proceeding to trial without LtCol Vokey at his counsel table.  As Appellee Judge Jones himself suggested, LtCol Vokey is an “indispensible part of the team,” especially in light of his site visit to Haditha accompanied by Appellant.  Sept. 13, 2010 Article 39(a) Session Transcript at 12.  Going to trial without the assistance of the only one of his attorneys to visit the scene of the alleged offense would severely prejudice Appellant.  Granting Appellant’s writ appeal would ensure that such prejudice never occurs.

Additionally, unless this Court grants Appellant’s writ appeal, he will be severely prejudiced by the gap in representation that occurred between August 6, 2008 and some unspecified date on which the attorney-client relationship was reformed.  Because it was during that period that LtCol Vokey entered the status that created the imputed disqualification that led Appellee Judge Jones to sever the attorney-client relationship on September 13, 2010.  Had Appellant been properly informed of his right to retain LtCol Vokey’s representation in 2008, the gap in representation during which the imputed disqualification arose would not have occurred. 
VI.
LtCol Vokey’s retirement and the detailing of additional counsel does not establish good cause for the severance of Appellant’s attorney-client relationship with LtCol Vokey


Finally, the Government argues that LtCol Vokey’s retirement and the detailing of replacement counsel on his case constitutes good cause for the severance of Appellant’s attorney-client relationship with LtCol Vokey.  Government’s Supplemental Answer at 29-30.  This Court’s holding in United States v. Hutchins, 69 M.J. 282 (C.A.A.F. 2011), compels the opposite conclusion.


Like in Hutchins, here there was never any statement by or on behalf of the detailing authority excusing the detailed defense counsel from further representation.  See id. at 290.  Hutchins also rejects the proposition that separation from active duty is per se good cause for severance.  Id.  This Court noted that while “separation from active duty normally terminates representation, highly contextual circumstances may warrant an exception from this general guidance in a particular case.”  Id. at 290-91.  Those contextual circumstances include “the role of a particular member of the defense team in a specific case.”  Id. at 291.  Here, as discussed above and as suggested by Appellee Judge Jones himself, LtCol Vokey’s site visit, accompanied by Appellant, makes him an “indispensible” member of the defense team.  Sept. 13, 2010 Article 39(a) Session Transcript at 12.  Another factor to be considered is whether keeping the counsel on active duty would “involve routine action or significant interests.”  Hutchins, 69 M.J. at 291.  Here, it is apparent that keeping LtCol Vokey on active duty in 2008 would have involved “routine action,” as demonstrated by the fact that he was extended on active duty several times, including being extended on active duty into a new fiscal year when he requested to do so as a matter of personal convenience rather than for the purpose of representing Appellant.  Additionally, even now, recalling LtCol Vokey to active duty to continue his representation of Appellant, as he has already indicated his willingness to do, would not involve any significant interests.  The Marine Corps has specific statutory and regulatory authorization to recall officers to active duty.  10 U.S.C. § 688; Dep’t of Def Directive 1352.1 (16 July 2005).  And LtCol Gregory Yetter, USMC, the Deputy Branch Head for the Manpower Management Force Augmentation Branch at Headquarters Marine Corps, testified that the Marine Corps is “short” of its authorized number of field grade officers on active duty, meaning that there would be no force management or grade table concerns with recalling LtCol Vokey to active duty.  See Sept. 13, 2010 Article 39(a) session transcript at 22, 28.  Other relevant factors in this case include the seriousness of the offenses with which Appellant is charged, the trial venue’s remoteness from the scene of the alleged offenses, the continuity of representation by the Government, and the extraordinary lengths to which the Government went to continue its own counsel in this case on active duty and on station.  See Findings of Fact 11-13 (attached to Appellant’s original writ appeal as Appendix, Tab E at 2-8).  When all of the factors concerning representation of the defense and the Government are considered, LtCol Vokey’s retirement and replacement by a counsel who has never been to the scene of the alleged offense and who had not devoted more than 18 months to virtually full-time preparation for the litigation of this case does not constitute good cause to sever Appellant’s attorney-client relationship with LtCol Vokey.

Conclusion
For the foregoing reasons, as well as those set out in

Appellant’s original writ appeal and his Supplemental Brief, this Court should declare that Appellant’s right to continued representation by Appellant was violated and order proceedings abated until Appellee United States restores Appellant’s attorney-client relationship with LtCol Vokey (Ret.).




Respectfully submitted,
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Dwight H. Sullivan, Colonel, USMCR
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