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Date: 
_________________

From:
Travis L. Wilridge, HM3/E-1


United States Navy, By Counsel

To:
Chairperson, Navy Discharge Board of Review

Re:
APPLICATION FOR REVIEW OF DISCHARGE/UPGRADE OF DISCHARGE 

References:
(a)
10 U. S. C. §1553 Review of discharge or dismissal

(b)
Milpersman 1910-702



(c)
R.C.M. Rule 706



(d)
R.C.M. Rule 909



(e)
R.C.M.  Rule 916(k)



(f)
M.R.E. Rule 302



(g)
United States v. Joseph A. Zaruba, NMCCA 201000382, 28 Feb. 2011



(h)
Dept of the Navy, NDRB Discharge Review Decisional Document, Docket No. ND09-00580, Dated 20090604



(i)
Department of Defense Instruction Number 1332.14, September 30, 2011

Enclosures:
(a)
10 U. S. C. §1553 Review of discharge or dismissal

(b)
Milpersman 1910-702



(c)
R.C.M. Rule 706



(d)
R.C.M. Rule 909



(e)
R.C.M.  Rule 916(k)



(f)
M.R.E. Rule 302



(g)
United States v. Joseph A. Zaruba, NMCCA 201000382, 28 Feb. 2011



(h)
Dept of the Navy, NDRB Discharge Review Decisional Document, Docket No. ND09-00580, Dated 20090604



(i)
Department of Defense Instruction Number 1332.14, September 30, 2011



(j)
Excerpts from Applicant’s Medical Records


(k)
Letters of Recommendation



(l)
Excerpted Medical Records 
I. Summary of Position

Based on the above references, I respectfully request that the holdings of the Special Court-Martial convened on May 21 -23, 2008 be reconsidered in light of the following:

1.
Despite the references cited above, my defense attorney during the court-marital never raised the issue that I had been diagnosed with and treated for Post Traumatic Stress Disorder (PTSD) for several years prior to the incident resulting in the charges.  This constituted legal error because my counsel failed to raise the issue of whether my PTSD negated the mens rea necessary to establish guilt beyond a reasonable doubt.
2.
Procedural error occurred because references (a) through (e) above require that service members diagnosed with PTSD be evaluated to determine whether the conditions may have been a contributing factor to the conduct forming one or more of the bases for the proceeding.  No such evaluation was requested by my counsel nor ordered by the convening authority of the court-martial.
As a result of these errors, I was convicted of one charge of negligent dereliction of duty (VUCMJ Article 92), and one charge of wrongful sexual contact with a Seaman Apprentice (VUCMJ Article 120), without any consideration of my mental disability.  Consequently, a substantial miscarriage of justice occurred during the trial, necessitating a review of my Honorable discharge. 
II. Jurisdiction of the Board.

I am filing this request pursuant to 10 U. S. C. §1553(a), Review of discharge or dismissal, within the 15-year period required, as I was discharged on August 6, 2008.  Further, I request that the Board include a physician, clinical psychologist or a psychiatrist, as required by 10 U. S. C. §1553(d)(1).  

III. Inaffective Assistance of Counsel Leading to Legal Error

The Sixth Amendment of the U. S. Constitution applies to military courts-martial.  See Thomas v U. S. Disciplinary Barracks,  625 F.3d 667, 672 (10th Cir., 2010), citing Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).  In Strickland, the US Supreme Court held that in order for the right to counsel to exist, the defendant must receive effective assistance of counsel:

The Sixth Amendment recognizes the right to the assistance of counsel because it envisions counsel's playing a role that is critical to the ability of the adversarial system to produce just results. An accused is entitled to be assisted by an attorney, whether retained or appointed, who plays the role necessary to ensure that the trial is fair.
Ibid, at 687.
The Strickland Court set up a two-pronged test that a criminal defendant must meet in order to show that the services of counsel were insufficient to meet the Constitutional standard:
First, the defendant must show that counsel's performance was deficient. This requires showing that counsel made errors so serious that counsel was not functioning as the "counsel" guaranteed the defendant by the Sixth Amendment. Second, the defendant must show that the deficient performance prejudiced the defense. This requires showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable. 

Ibid., at page 687.

I believe that my attorney’s performance was deficient because:

a. My trial counsel knew that I had been diagnosed with PTSD and treated for these conditions over the two years prior to the court-martial (See enclosure (l)).  It is clear from these medical records that I was diagnosed with Chronic PTSD and was being treated for this condition throughout the time period for which I was accused of committing the offenses and while I was being tried for them.  Further I was being evaluated by the Department of Veterans Affairs for a potential disability rating due in part to my PTSD.  My attorney was aware of all of these facts, but failed to raise them during pre-trial motions, at the trial or at sentencing;
b. Counsel knew or should have known of the applicable authorities cited above that required an evaluation of my mental condition prior to proceeding with the court-martial; and 

c. Counsel knew or should have known that an assessment of my condition pre-trial would likely have either eliminated the need for a trial or changed the outcome tremendously.

Further, I believe that my attorney’s errors were serious enough to prevent me from getting a fair trial because:

a. If the required PTSD assessment had been performed, there may never have been a trial;
b. My diagnosis was a fact relevant to whether I was able to form the required intent to commit the crime of which I was convicted.  Because my PTSD diagnosis and treatment were never raised, the evidence was viewed in a light that was extremely prejudicial, in that the Convener and jury had no idea that I was suffering from PTSD; and

c. Even if an evaluation of my PTSD had allowed me to stand trial, the fact that I am suffering from this condition would have been relevant to mitigation of any sentence following the trial.
In addition to the above, R.C.M. 916(k)(1) provided me an affirmative defense of “lack of mental responsibility,” namely that

at the time of the commission of the acts constituting the offense, the accused, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his or her acts.

My counsel should have used the medical records attached at Enclosure (l) and organized both the mental exam required by the above authorities and any expert witness to show that I was suffering from the “severe mental disease or defect” that could have affected my culpability for the crime charged. He failed to do so. 

Consequently, my claim of ineffective assistance of counsel should be viewed as reason to amend my discharge from General (Under Honorable Conditions) to Honorable.

IV. Procedural Error Occurred Because No Milpersman 1910-702 Evaluation was Ordered.

Reference (b) above states the following, in pertinent part:
1. Separation Authority (SA)

a.  Prior to approving any involuntary administrative separation (ADSEP) the SA shall ensure the following:…
(3) If a servicemember has been diagnosed with posttraumatic stress disorder (PTSD) or traumatic brain injury (TBI), a determination must be made as to whether the PTSD may have been a contributing factor to the conduct forming one or more of the bases supporting the ADSEP action.  This determination shall not be made by the SA, but by a mental 

health professional diagnosing the PTSD or a higher-level mental health professional consistent with Surgeon General guidance.  For those individuals where the circumstances reveal that PTSD may be a contributing factor to one or more of the bases for separation, the Chief of Naval Personnel (CHNAVPERS), or higher authority, will act as SA.  Contact Navy Personnel Command (NAVPERSCOM), Disability/ Retirements/LIMDU Branch (PERS-821) for further guidance.

b.  The SA is the individual who makes the final retention or separation decision.  Depending on the reason for processing and the circumstances of the case, the SA will be: 
(1) Commanding officer (CO) (Special Court-Martial Convening Authority (SPCMCA)); 
(2) General Court-Martial Convening Authority (GCMCA); 
(3) NAVPERSCOM, Enlisted Performance and Separations Branch (PERS-832); or NAVPERSCOM, Reserve Enlisted Status Branch (PERS-913) as appropriate; or 
(4) Secretary of the Navy (SECNAV) (via NAVPERSCOM (PERS-832 or PERS-913) as appropriate).
Further, 191-702 parallels the procedural requirement of R.C.M. Rule 909, Capacity of the Accused to Stand Trial by Court-Martial, requiring an assessment as to whether the accused “is presently suffering from a mental disease or defect rendering him or her mentally incompetent to the extent that he or she is unable to understand the nature of the proceedings against them or to conduct or cooperate intelligently in the defense of the case.”  See also R.C.M. Rule 706, requiring that if any commander, trial counsel, defense counsel, or military judge believes that the accused’s capacity is an issue, they must transmit that information through “appropriate channels” to obtain an inquiry into the mental status of the accused.  
Clearly, because my attorney failed to raise the issue of PTSD for the Convening Authority of the court-martial, the above authorities were disregarded, resulting in procedural error on the part of the Convening Authority.  

V. Conclusion

In this case, an extreme miscarriage of justice took place.  I was not afforded competent legal counsel, and as a result, the proper procedures were not followed before and during my court-martial.  My medical record clearly reflects that I was being treated for PTSD for two years prior to the hearing and during the time in which the acts resulting in the charge occurred.  Further, I have recently been determined the Department of Veterans Affairs to be totally and permanently disabled resulting in part from PTSD, which originated with my military service predating the criminal charges that are the subject of this request.(ANY EXHIBIT??)  Fairness demands that my military discharge be upgraded from General (Under Honorable Condition) to Honorable.



Respectfully submitted,




Travis L. Wilridge




By Counsel

Haytham Faraj, Esq.

Counsel for Travis L. Wilridge

PUCKETT & FARAJ, PLLC

1800 Diagonal Road, Suite 210

Alexandria, VA 22314

(703) 706-9566 Tel.

(202) 318-7652 Fax

Email:  haytham@puckettfaraj.com

1800 Diagonal Road Suite 210 • Alexandria, Virginia • 22314
Phone 703-706-9566; Fax 202.318.7652

www.puckettfaraj.com
PAGE  
The Law Firm of Puckett & Faraj, PC.

1800 Diagonal Road Suite 210 • Alexandria, VA 22314

