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Pursuant to R.C.M. 907(b)(1)(B), the defense moves the Court to dismiss the Charge against the accused.  The defense alleges the Charge contains an unlawful general order and, therefore, fails to state an offense.  The government asserts that the respective general order is lawful.      
The Court has considered the evidence presented, the argument of counsel and has made all judgments of credibility of the witnesses.  The Defense Motion to Dismiss is DENIED.  
FINDINGS OF FACT
1.  The Accused is charged with three specifications of violating a lawful general order under Article 92, UCMJ.  The relevant general order is Marine Corps Bases Japan Order (MCBJO) 5355.1, which was promulgated on 10 September 2008 by LtGen R.C. Zilmer, USMC.  General Zilmer was, at the time, the Commanding General of both III Marine Expeditionary Force (MEF) and of Marine Corps Bases Japan.  The order specifically prohibits the “possession, sale, use or distribution of substances which are intended to produce a psychotropic ‘high’ when ingested or smoked.”  The order further prohibits any derivative, analogue, or variant of the substances prohibited in the accompanying enclosure.  The accompanying enclosure lists 10 subcategories of prohibited substances along with other names by which the substances are known as (“A.K.A.”).  The third subcategory prohibits “Spice” and states that Spice is “A.K.A. Spice Gold.”  Marine Corps Bases Japan Order 5355.1 establishes a clear standard against which a servicemember’s conduct may be objectively measured.        

2.  Pargarph 2 of MCBJO 5355.1 details the rationale and policy behind the issuance of the order.  The Order notes that:


A disturbing trend of substance abuse has surfaced throughout Japan causing 

this command to prohibit the possession, sale, use, or distribution of certain legally 


obtainable substances.  The specific abuse at issue involves substances not currently 


controlled by the United States or Japanese governments or otherwise prohibited by


[SECNAVINST 5300.28D and the UCMJ).  Effects similar to Marijuana, Lysergic


Acid Diethylamide (LSD), and other psychoactive substances have been reported 


from the substances listed in [the] enclosure.  These substances have a high potential


to affect the efficiency, discipline and good order of Marine units stationed in Japan


and may negatively affect the Japanese and U.S. relationship.  The uncontrolled 


nature of the substances makes them highly accessible and their unregulated and


unpredictable nature make it likely that Status of Forces Agreement (SOFA)


members who use them will suffer an adverse physical reaction or engage in some 


unlawful incident due to impaired judgment.  It is out of this necessity of ensuring 


the fitness and ability to conduct our mission and protecting the welfare of all service


members and other SOFA status personnel living and working on Marine Corps 


Bases Japan that this Order is promulgated.  (Paragraph 2).  

The rationale spells out the valid military purpose for which the Order was issued.  Spice is now specifically outlawed in Japan.  Jurisdictions in the United States and the DEA are taking efforts to confront spice, seeking to make it illegal.

3.  Paragraph 5 of the Order indicates that the “Order is punitive in nature and violations of [the] Order may result in punitive or adverse administrative action.”  The Order also states that the Order will be periodically updated with other substances which are used to “produce a psychotropic ‘high’ when ingested or smoked.”  Paragraph 5(b).  The order is specific that ingesting spice to produce a psychotropic “high” is illegal for Marines.  
4.  On 17 November 2009, the Accused was interviewed by Agent Luis A. Silva, a Criminal Investigation Division (CID) agent.  After waiving his rights under Article 31(b) of the UCMJ, the accused spoke with Agent Silva and made a 5-page statement.  In the statement, spice is discussed repeatedly, and the accused admitted to smoking it, possessing it and distributing it for profit.  The accused admitted that he was told by his command that spice was contraband and that he knew it was illegal to sell it.  Given the clandestine nature of the accused’s use and sale of spice, it is clear that he understood it to be a contraband substance.  
5.  On 28 May 2009, the accused participated in training wherein he was taught that any possession, use, sale, or distribution of spice was illegal pursuant to the MCBJO.  He also received safety briefs regarding the subject.  The formal training was prior to his alleged possession, use, sale and distribution of spice, which the government has alleged occurred between 15 July 2009 and 31 October 2009.  The safety briefs were ongoing.     

6.  On 1 December 2009, the Commander, U.S. Marine Corps Forces, Pacific issued Order 5355.2, also outlawing the use, possession, sale or distribution of “substances which are intended to produce a psychotropic ‘high’ when ingested or smoked.”  Paragraph 2.  The Order specifically outlaws as contraband substances Spice and Salvia Divinorum.  Spice is defined, in the body of the Order, as “a mixture of medicinal herbs laced with synthetic cannabinoids or cannabinoid mimicking compounds…known to cause decreased motor function, loss of concentration, and impairment of sort-term memory.”  In the accompanying enclosure, Spice is also identified as being known as Genie, K2, Skunk, Spice Diamond, Spice Gold, Spice Silver, Yucatan Fire and Zohai.
SUMMARY OF LAW

1.  The lawfulness of an order is a question of law to be determined by the military judge.  M.C.M., Part IV, para. 14.c(2)(a)(ii).  Military orders are presumed valid and are disobeyed at the peril of the subordinate.  Id., at (i).  See also United States v. Moore, 58 M.J. 466, 467 (2003).  General regulations…which do not offend the Constitution, an Act of Congress, or a lawful order of a superior, are lawful, if reasonably necessary to safeguard and protect the morale, discipline and usefulness of members of the command and directly connected with the maintenance of good order in the services.  United States v. Nation, 26 C.M.R. 504, 506 (1958).  
2.  To withstand a challenge on vagueness grounds, a regulation must provide sufficient notice so that a servicemember can reasonably understand that his conduct is proscribed.  U.S. v. Pope, 63 M.J. 68, 73 (2006), citing United States v. Moore, 58 M.J. 466, 469 (2003).  Inherent in this analysis is that the regulation must not be impermissibly vague on its face, or as applied to a particular servicemember.  Fair notice of forbidden acts may be shown by training and pamphlets and other materials, which may give context to regulations and explain the difference between permissible and impermissible behavior.  Id.    
3.  To be lawful, an order “must relate to military duty, which includes all activities reasonably necessary to accomplish a military mission or safeguard or promote the morale, discipline, and usefulness of members of a command and directly connected with the maintenance of good order in the service.  The order may not, without such a valid military purpose, interfere with private rights or personal affairs.  However, the dictates of a person’s conscience, religion, or personal philosophy cannot justify or excuse the disobedience of an otherwise lawful order.  Disobedience of an order which has for its sole object the attainment of some private end…is not punishable.”  M.C.M. Part IV, para. 14c(2)(a)(iv).  
4.  To be valid, a military order must “be a clear and specific mandate…worded so as to make it specific, definite and certain.”  United States v. Cochrane, 60 M.J. 632 (N.M.C.A. 2004) citing and quoting United States v. Womack, 29 M.J. 88, 90 (C.M.A. 1989).  
ANALYSIS / CONCLUSIONS OF LAW
Marine Corps Bases Japan Order 5355.1 is a lawful general order, properly issued and promulgated by a flag officer in command, authorized to issue such an order.  It is, therefore, properly punitive in nature.  Military orders are entitled to a strong presumption of validity.  Parker v. Levy, 417 U.S. 733, 757 (1974).  
Marine Corps Bases Japan Order 5355.1 establishes a clear standard against which a servicemember’s conduct may be objectively measured.  All of the language in the order and the accompanying enclosure of prohibited substances make it clear that spice is illegal.  It is not necessary that the exact psychotropic chemical component of spice be mentioned in the order for the order to be clear enough to put a reasonable servicemember on notice that ingesting spice is forbidden.  United States v. Pope, 63 M.J. 68, at 73.  Stated differently, the order does have an “objective and clearly understood standard of criminality” against which a reasonable servicemember may measure his or her conduct.  United States v. Cochrane, 60 M.J. at 634-35.         

The defense petitions the Court to follow the ruling issued in an Army court, which also dealt with an order prohibiting the use, possession, purchase, or distribution of spice.  The Judge in that case dismissed the charge for failing to state an offense because the order lacked an objective and clearly understood standard of criminality against which a reasonable servicemember could measure his or her conduct.  That order was devoid of any definition of what spice was other than calling it “SPICE” and “the intoxicating substance SPICE.”  That order appears to be devoid of both precise language and contextual clues as to what was being prohibited.  In contrast, MCBJO 5355.1 gives one of the street names of spice for further clarification.  Additionally, the body of MCBJO 5355.1 puts a servicemember on notice that the military is trying to stop the use of spice because of it’s psychotropic high and effects similar to marijuana, LSD and other psychotropic substances.  Unlike the MCBJO, the Army regulation in question, Command Policy Number 1-08, contains no enclosure to put in context what spice is, nor does the body of the order offer any assistance other than that spice is intoxicating.  

Facially, MCBJO 5355.1 withstands the vagueness challenge.    However, it also triumphs the “vagueness as applied standard.”  The accused was put on notice that spice was illegal through proper training, both formally and informally.  He had been told specifically by his command in formal training as well as in weekly safety briefs not to use spice.  This training gives us further notice that any perceived ambiguities in the order were cleared up.  Furthermore, the accused clearly admitted during his confession that he knew that spice was illegal to use and distribute.  The fact that the accused did not know exactly what was contained in spice is not important, what is important is that he was put on proper notice of the illegality of spice for servicemembers.  
The Pope majority opinion is controlling in this case.  The defense, however, relies on the dissenting opinion in the Pope case, by Judge Erdmann.  This dissenting opinion follows the rationale of the Supreme Court case of Kolender v. Lawson, wherein the vagueness issue is looked at with a two-pronged approach, both fair notice and adequate enforcement standards (in other words, that the order would not be enforced arbitrarily).  Even assuming this standard were to be used, the Order still passes constitutional muster because there is no evidence of it being enforced in an arbitrary or discriminatory manner.  Despite the many variations of spice available on the market, the Court is not concerned that someone smoking legal clove cigarettes will be prosecuted under the order.  The many variations of the spice available, as shown by the Defense, illustrate the “derivative[s], analogue[s], or variant[s]” spice may take.  This fact, however, does not mean that the order must spell out every single variation of spice to be valid.  Listing a street name by stating “A.K.A. Spice Gold” in the order does not imply that only “spice gold” is being prohibited.  Nor does it mean that because there are so many variations that a servicemember cannot reasonably understand that his conduct runs afoul of the order.  

It would be nice if the order gave more of the street names of spice, or if the order further defined spice as the U.S. Marine Corps Forces, Pacific issued Order 5355.2 does, however this is not dispositive on the issue of vagueness facing the court.  
The Court agrees with the government’s contention that a reasonable person would be able to use “contextual clues” to understand that certain products sold are contraband.  In this particular situation, not only was the accused aware of these contextual clues, but his clandestine efforts to procure, use and sell the spice show that he was on notice.  Certainly an order prohibiting someone from smoking marijuana would not have to include the words “weed,” “pot,” or other variations of the substance for the order to withstand constitutional scrutiny.  The fact that the word “spice” may be a homonym for nutmeg or tarragon does not render the order invalid.  The key is whether the order offers enough guidance to put the reasonable servicemember on notice that certain conduct is illegal.  MCBJO 5355.1 does this.     

The Defense has produced no evidence that any law, foreign or domestic, specifically allows persons to use spice.  Nor has any evidence been shown that any superior order to MCBJO 5355.1 allows the use of spice.  The law is not contrary to Japanese law or the SOFA treaty.  Nor is it superseded by any superior order.  The order serves a valid military purpose of maintaining good order and discipline in the military.  There is a legitimate tie to service connection for use of spice outside the workplace.  The argument that a servicemember would be able to effectively perform his duties as long as his use of spice was remote from his work duties is fallacious.  The same argument could be made for cocaine or heroin.  The need for this order can be shown in the fact that Japan, as of 1 December 2009, has outlawed the sale and distribution of spice.  Further, the order serves to protect the relationship with the host nation.  Finally, there has been no evidence that the order was written to be solely intended for the accomplishment of some private end.         
RULING

Based on a preponderance of the evidence, the Court finds that MCBJO 5355.1 is a lawful general order.  Therefore, the defense MOTION is DENIED. 
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