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                Civil Procedure [5]


CIVIL PROCEDURE
Personal Jurisdiction
· CA’s in personam (over the person) statute reaches the Constitutional limit. 
· Statutory Analysis: jurisdiction over person must be allowed by statute—
i. In-state: jurisdiction based on domicile, presence in-state when served, and consent

ii. Long-arm: allowing jurisdiction over non-residents – 

1. Bar Tip: long arm statutes tend to “reach to the constitutional limit,” only a constitutional analysis needs to be done.

Constitutional Analysis:

· Test: does ∆ have “such minimum contacts with the forum so that exercise of jurisdiction does not offend traditional notions of fair play and substantial justice”?
i. Bright Line: traditional bases that meet the constitutional test—
1. ∆ is domiciled in the forum

2. ∆ consents to jurisdiction

3. ∆ is present in the forum when served with process (w/o force or trickery)

ii. Penumbral Factors:
2. Minimum contacts: some tie between ∆ and the forum 
a. Purposeful Availment: ∆ reaches out to the forum state in some non-accidental, voluntary way.
i. E.g., trying to make $$ in the forum, using roads there, causing some effect there

b. Foreseeable: contact renders it foreseeable that ∆ would get sued in this forum

3. Fairness:

a. Relatedness between the contact and the claim. Does P’s claim arise from D’s contact with the forum?
i. Specific jurisdiction: if ∏’s claim arise from ∆’s contact with the forum state, court is more likely to find jurisdiction fair.
ii. General jurisdiction: relatedness is not needed if ∆ engages in systematic and continuous activity in the forum state.  E.g., domiciled, continuous 
1. Note: this is sufficient to exercise in person jurisdiction over any cause of action against ∆.

b. Convenience: a forum is constitutionally acceptable unless it is “so gravely difficult and inconvenient” that the ∆ is put at a severe disadvantage.
c. State’s interest: state has an interest in providing a forum for redress for its citizens.

4. Other Factors: ∏’s interest in obtaining convenient and effective relief; interstate judicial system’s interest in efficiency.
5. Notice: see Service of Process.
B. In rem

a. Def: jurisdiction over property to determine rights as to the property against the entire world.

b. A court has jurisdiction over property in the state

C. Quasi in rem
a. Type 1: disputes between parties over their rights in property within the state – requires presence of property within the state.
b. Type 2: attachment; disputes unrelated to the property – requires more than mere presence of property.
Subject Matter Jurisdiction

A. SMJ: Federal Courts 
a. Diversity of citizenship; and
b. Federal question.
B. Diversity of Citizenship 
a. Requirements: 
i. action must be between “citizens of different states”

ii. amount in controversy must exceed $75,000

b. Step 1: Are the parties in complete diversity?

i. Rule: there is no diversity of citizenship jurisdiction if any plaintiff is a citizen of the same state as any defendant at the time the suit is filed.
ii. Determining Citizenship:

1. Humans: state domiciled; exactly one; tested at time claim filed.

a. Rule: domicile is established by two concurrent factors—

i. Physical: presence in the state; and
ii. Mental: subjective intent to make state permanent home..

2. Corporations:
a. Rule: a corporation is a citizen of

i. All states where it is incorporated; and
ii. The one state where the corporation has its principal place of business.
b. Principal place of business (one):

i. Nerve center: headquarters, where decisions are made

ii. Muscle center: where the corporation does more production or service activity than anywhere else.

c. Note: many courts use nerve center unless all activity is in one state.

3. Unincorporated Associations (P-Ships; LLC)

a. Rule: citizen of all states of which its members (general and limited) are citizens.
4. Class Action:

a. Representative(s) citizenship controls
5. Decedents, minors and incompetents

a. Rule: representatives are citizens of the states where the decedent, minor or incompetent is a citizen.

c. Step 2: Is the amount in controversy greater than $75,000?

1. Good faith: whatever the plaintiff in good-faith pleads are acceptable unless it is clear to a legal certainty that she cannot recover more than $75K (e.g., statutory ceiling to recovery).

2. Note: amount that ∏ wins is irrelevant – but a ∏ who recovers less than $75K may be liable to ∆ for ∆’s litigation costs even though she won.

ii. Aggregation: single plaintiff can add together two or more claims to meet the amount in controversy requirement if the claims are against (1) the same defendant; or (2) joint defendants.
1. Note: aggregation is not allowed if each claim is against a different ∆.
2. Note: Cannot aggregate the claims of different P’s—Only 1 P v. 1 D!
iii. Valuation of Equitable Relief: there are two method of valuating injunctions, either is ok to use—
1. Plaintiff’s Viewpoint: cost to plaintiff of not granting the injunction 
2. Defendant’s Viewpoint: cost to ∆ of complying w/ the injunction.
d. The Erie Doctrine
i. Rule: in diversity cases, federal court must apply state substantive law.

ii. Bright Line: state law governs on these substantive issues—

1. elements of a claim or defense;

2. statute of limitations;

3. rules for tolling of statute of limitations;

4. choice of law

iii. Penumbra Test:
1. Step 1: is there a federal law that directly conflicts with state law?

a. If so, apply the federal law as long as it is valid (Supremacy Clause).

i. Note: a Federal Rule is valid if it is arguably procedural

b. Includes: Constitution; federal statute; FRCP; FRE
2. Step 2: if no federal law on point, but federal judge wants to do something other than apply state law.  Use the following tests to determine if a law is substantive.  If so, judge must apply state law.
a. outcome determinative: would applying or ignoring state rule affect outcome?  If yes, it is substantive.  
b. balance of interests: does either system have a strong interest in having its rule applied.

c. avoid forum shopping: if the federal court ignores state law on this issue, will it cause parties to flock to federal court?
C. Federal Question

a. Civil actions arising under the Constitution, laws and treaties of the United States.

b. ALWAYS ASK: Is the Plaintiff enforcing a federal right?
c. Requirement: Complaint must show a right or interest founded substantially on federal law.  The claim “arises under” federal law and the ∏ seeks to enforce a federal right.

i. Well-Pleaded Complaint Rule: the federal question must appear as part of the ∏’s complaint.

d. Note: the existence of a defense based on federal law will not create FQ jurisdiction.
D. Supplemental Jurisdiction

a. Requirements:
i. ∏ set forth at least one claim that invoke federal SMJ
ii. ∏ has an additional claim which do not invoke federal SMJ
1. Note: claim can be brought against another ∆ (pendent party)
iii. Additional claim  shares a “common nucleus of operative fact” with the claim that invoked federal SMJ
1. Met by claims that arise from the same transaction or occurrence as the underlying claim (i.e., you’d expect to try such claims in the same case).

b. Limitation: supplemental jurisdiction may not be used if—

i. claim is brought by plaintiff 
ii. based on diversity of citizenship

iii. for the purpose of overcoming lack of diversity
c. Notes: 
i. P can NEVER overcome lack of diversity in a diversity case.  

ii. This limitation does NOT apply to FQ cases.  

iii. P can use SJ to overcome a lack of amount in controversy for a claim in a diversity case. 
d. Discretionary factors: court has discretion not to hear the supplemental claim if—
i. The federal question is dismissed early in the proceedings;

ii. The state law claim is complex; or
iii. The state law issues would predominate.

E. Removal

a. Premise: Allows ∆s to have a case filed in state trial court transferred to federal trial court.

b. Requirements:

i. the claim can validly invoke federal SMJ (i.e. DIV or FQ) 
ii. all ∆s agree to removal (a ∏ can never remove, even on a counterclaim)

1. Rare Exception: if there is a “separate and independent” federal question claim against one ∆, she can remove the whole case, but court can remand state law issues.
iii. For a diversity case ONLY: can only remove if no ∆ is a citizen of the forum at the time of removal.  

1. I.e. cannot remove if any D is a citizen of the forum.  

a. E.g. P (FL) sues D (AL) in AL state court—D cannot remove here.  But, if the AL D was dismissed then it could be removed.
c. Result: the case is removed to the federal district embracing the state court in which the case was originally filed.

i. Improper Removal

ii. Procedurally improper: ∏must move to remand within 30 days of removal.
iii. Lack of Federal SMJ: ∏ can move to remand anytime, or court can remand anytime.

d. Where? Can only be removed to the federal district embracing the state court in which the case was originally filed.

e. Timing
i. Must remove no later than 30 days after service of the first removable document.  

1. Some cases become removable later, in which case ∆has 30 days from service of the document that first made the case removable (e.g., ∆ who is citizen of the forum drops out of case)
ii. Note: in a diversity case, no removal is allowed more than one year after case was filed in state court.

f. Waiver
i. ∆ who files a permissive counterclaim in state court waives the right to remove

ii. ∆ who files a compulsory counterclaim in state court, probably does not waive the right to remove.

F. Venue
a. Premise: Assuming we have federal SMJ, venue tells us exactly in which federal court the case will be heard.

b. Local actions: actions regarding ownership, possession or injury to land (including trespass) must be filed in the district where the land lies.

c. Transitory actions: in any case, ∏ may lay venue in any district where—
i. All defendants reside; or
1. If all ∆s reside in different districts of the same state: ∏ can lay venue in the district in which any of them resides.
ii. A substantial part of the claim arose; or
iii. If no district fits either of the above, the following venue is appropriate:

1. federal question: any district where any ∆ is found

2. diversity: any district where any ∆ is subject to personal jurisdiction

d. Determining Residence:
i. Human: residence = domicile

ii. Corporation: reside in all districts where it is subject to personal jurisdiction when the case is filed.  DO NOT CONFUSE w/CITIZENSHIP for D of C.
e. Transfer of Venue:
i. Def: transfer of case from one federal district court to another federal district court.  

ii. Rule: can only transfer to a district where case could have been filed—

1. proper venue; and
2. which has personal jurisdiction over ∆

3. Note: both of these requirements must be true without waiver by the ∆.

iii. Original District
1. From proper district: court has discretion to order transfer based upon:

a. Public factors: what law applies, what community should be burdened with jury service.
b. Private factors: convenience (where witnesses and evidence are).
c. Note: court to which the case is transferred under this statute applies the choice of law rules of original court.

2. From improper venue: court may transfer in the interests of justice or dismiss.
f. Forum Non Conveniens

i. Premise: If there is a far more appropriate court elsewhere, a court may dismiss the case (usually w/o prejudice), because the court is one to which transfer is impossible because it is in a different judicial system (e.g., a foreign country).

ii. Rule: court considers public and private factors in FNC dismissal, but requires a stronger showing than transfer of venue because this results in dismissal.  

1. Note: almost never granted if ∏ is a resident of the present forum.

Service of Process
A. Premise: in addition to personal jurisdiction, to satisfy constitutional due process requirements, ∏ must give notice to ∆.  This requires ∏ to serve process on ∆ within 120 days of filing case.  Failure to serve process results in dismissal without prejudice (unless ∏ shows good cause for delay).
a. “process” = summons + copy of complaint
B. Mechanics
a. Server: Process may be served by any nonparty who is at least 18 years old.
b. Mechanics/Person Served:

i. Personal Service: papers given to ∆ personally (anywhere in the forum state).
ii. Substituted Service: allowed if served on someone of suitable age and discretion who resides in ∆’s usual abode.
iii. ∆’s Agent: process can be delivered to ∆’s agent if receiving service is within scope of agency or a corporation’s registered agent, managing agent or officer.
c. Method

i. State Law: can use methods of service permitted by state law of the state where the federal court sits or where service is affected.
ii. Waiver by Mail: process is mailed to ∆—
1. ∆ returns waiver form within 30 days: waiver of  formal service of process

2. ∆ does not return form: personal or substituted service is required, but ∆ may be required to pay the cost of such service.

d. Service In Another State

i. Process can be delivered to ∆ in another state if forum state allows it (e.g., long arm statute).

ii. Federal court can serve outside the forum state regardless of state law:

1. bulge rule

2. statutory interpleader

C. Immunity from Service
a. ∆ cannot be served while instate to be a witness or party in another civil case.

Pleadings

A. Premise: Federal rules adopt notice pleading – pleadings are only required to convey enough of one’s contentions to put others on notice and to allow a meaningful response.

B. Rule 11:
a. Rule: An attorney (or pro se party) must sign all pleadings, motions and papers, certifying that to the best of her knowledge and belief, after reasonable inquiry:

i. the paper is not for an improper purpose;

ii. the legal contentions are warranted by law; and
iii. the factual contentions and denials of factual contentions have evidentiary support (or are likely to after further investigation)
b. Sanctions: may be levied against attorney for deterrence, not punishment – can be nonmonetary.  Monetary sanctions are often paid to the court, not to the other party.

c. Motions for Violation of Rule 11:

i. Safe Harbor: motion for violation of Rule 11 is served on the other party but is not immediately filed with court – party allegedly violating Rule 11 has 21 days to withdraw the document or fix the problem.  
1. If she does = no sanctions.  
2. If she does not do so = the motion can be filed

ii. Sua sponte: the court has authority to raise Rule 11 problems on its own motion.

C. Complaint

a. Requirements (more lenient for pro se, but still must be met):

i. Statement of SMJ;

ii. Short and plain statement of claim, showing entitled to relief;

iii. Demand for judgment.

b. Note: Special matters must be pleaded with particularity or specificity (e.g., fraud, mistake, and special damages (viz., permanent erections)).
c. Defendant’s Response [Rule 12]

d. The ∆ must respond in one of two ways within 20 days of service of process:

i. By motion; or
ii. By answer.

e. Motions

i. Issues of form:
1. 12(e) motion for more definite statement: pleading is too vague
2. Motion to strike: aimed at immaterial things (e.g., demand for jury when no right exists). Any party can make this motion.

ii. Rule 12(b) defenses: can be raised by motion or answer—
	Anytime (even after trial)
	Before and throughout trial
	Must be raised in first Rule 12 response (waivable)

	· Lack of SMJ
	· Failure to state a claim

· Failure to join an indispensable party
	· Lack of PJ

· Improper venue

· Insufficiency of process

· Insufficient service of process


iii. Waiver: the waivable defenses must be put in the first Rule 12 response (motion or answer) or else they are waived.  All other motions may be filed anytime.
f. Answer (pleading)
i. ∆ must respond to each allegation in the complaint:
1. Admit

2. Deny – failure to deny can constitute an admission on any matter except damages.

3. Lack sufficient information to admit or deny

ii. Raise affirmative defenses: failure to plead an affirmative defense may be treated as a waiver of the defense.

D. Counterclaim

a. Definition: an offensive claim against an opposing party filed with ∆’s Answer.

b. Types:

i. Compulsory: arises from the same transaction or occurrence as ∏’s claim.  

1. Must be filed in pending case or it is waived.

2. Note: if you don’t file an answer, you don’t have to assert the counterclaim.
ii. Permissive: does not arise from the same T/O as ∏’s claim.  

1. May assert it with answer in this case or in a separate case.

c. SMJ: if a counterclaim is procedurally valid, the court must have proper SMJ to hear the claim (assess whether it invokes diversity or FQ jurisdiction, or supplemental jurisdiction)
E. Cross-Claim

a. Def: an offensive claim against a co-party which arises from the same T/O as the underlying action (not compulsory).

b. SMJ: if a cross-claim is procedurally valid, the court must have proper SMJ to hear the claim.

c. Limitations on claim by P does NOT apply—e.g. a NY D can cross-claim a NY D on diversity jurisdiction b/c limitation doesn’t apply to them.

F. Amended Pleadings

a. Right to amend:
i. Plaintiff: has a right to amend once, before ∆ serves her answer.

1. If P amends, D must respond within 10 days or the amount of time remaining on his 20 days, whichever is longer

ii. Defendant: once within 20 days of serving her answer.

b. Note: if the parties wish to amend when there is no right to amend, the court will grant the right if “justice so requires” (usually granted, unless there’s delay or prejudice). 

c. Variance: 
i. Def: evidence at trial does not match what was pleaded

ii. Rule: if the opposing party does not object at trial, the presenting party can move to amend the pleading to conform to the evidence presented. 
d. Relation Back (amendment after statute of limitations has run)
i. Def: an amending pleading relates back if it is treated as though it was filed when the original was filed.
ii. To join a new claim: amended pleadings relate back when the original was filed – if they concern the same conduct, transaction or occurrence as the original pleading.
iii. To change a ∆ after the statute has run: will relate back if—
1. Concerns the same conduct, transaction, or occurrence as the original;

2. The new party knew of the action within 120 days of its filing; and
3. She also knew that, but for a mistake, she would have been named originally.

Joinder of Parties

A. Proper Defendants and Plaintiffs

a. Rule: these parties may be joined if—
i. Claims arise from the same transaction or occurrence;
ii. Claims raise at least one common question; and
iii. Proper federal subject matter jurisdiction.
B. Necessary and Indispensable Parties

a. Premise: where someone not originally joined in the case (absentee) is forced to join the case.
b. Step 1: Is the absentee necessary?
i. Rule: An absentee is necessary if she meets any of the following tests—

1. Without absentee, the court cannot accord complete relief (multiple suits);
2. Absentee’s interest may be harmed if she isn’t joined; or
3. Absentee claims an interest which subjects a party to multiple obligations.

ii. Note:  a joint tortfeasor is not a necessary party. 
c. Step 2: Is the joinder feasible?
i. Rule: A joinder is feasible if—

1. there is personal jurisdiction over absentee; and
2. joining the absentee will not make it impossible to maintain diversity.

ii. if joinder is feasible: the court decides whether party is brought in as ∏ or ∆.

iii. if joinder is not feasible: the court may (1) proceed w/o party or (2) dismiss.

1. The court will consider the following factors in deciding what to do:

a. Is there an alternative forum available (e.g., state court)?

b. What is the actual likelihood of prejudice?

c. Can court shape relief to avoid prejudice?

2. Note: if court decides to dismiss, the party that was not joined is indispensable.
C. Impleader (Third-Party Practice)
a. Premise: A defending party seeks to bring in a third-party defendant (TPD) who may owe indemnity or contribution to the defending party on the underlying claim.

b. Procedure:

i. Process:
1. File a third-party complaint naming party as TPD

2. Serve process on TPD

a. Bulge Rule: absentees joined as necessary parties or for impleader may be served outside the forum state (even w/o long-arm statute), but only within 100 miles of the federal courthouse.
ii. Timing: right to implead within10 days after serving answer (court permission required thereafter)
c. Claims:

i. ∆ v. TPD – for indemnification or contribution;

ii. ∏ v. TPD – if claim arises from the same t/o as underlying case 

1. Recall: cannot use supplemental to avoid lack of diversity.
iii. TPD v. ∏ – if claim arises from the same t/o as underlying case

d. Jurisdiction

i. Personal: court must have personal jurisdiction over TPD.

ii. SMJ: must exist between the parties to the claim.

D. Intervention

a. Premise: an absentee wants to join a pending suit.  She chooses to come in either as ∏ or ∆, but the court may realign her if it thinks she came in on the wrong side.
b. Types:

i. Of Right: absentee’s interest may be harmed if she is not joined and her interest is not adequately represented now.

ii. Permissive: absentee’s claim or defense and the pending case have at least one common question.  Court has discretion: granted unless delay or prejudice.

c. Note: must reassess SMJ.

E. Interpleader

a. Premise: a person holding property (stakeholder) forces all potential claimants into a single lawsuit to avoid multiple litigation and inconsistency.
b. Requirement
	
	Rule 22 Interpleader
	Statutory Interpleader

	Diversity
	Stakeholder must be diverse from every claimant.
	One claimant must be diverse from one other claimant

	Amount in Controversy
	$75,000+
	$500+

	Service of Process
	Treated as regular lawsuit
	Nationwide service (no PJ problems over claimants in US)

	Venue
	Normal venue rules
	Any district where claimant resides


F. Class Action

a. Premise: a representative sues on behalf of a group.

b. Requirements: must demonstrate the following—

i. Numerosity: too many class members for practicable joinder;

ii. Commonality: some questions of law or fact in common to class;

iii. Typicality: representative’s claims and defenses typical of those of the class; and
iv. Adequate representation: the class representative will fairly and adequately represent class.
c. Types:

i. Prejudice: class treatment necessary to avoid harm either to class members or to party opposing class.

ii. Injunction or Declaratory Judgment:  sought because class was treated alike by other party (e.g., employment discrimination).

iii. Damages (e.g., mass tort – bus accident): 

1. Common questions predominate over individual questions; and
2. Class action is the superior method to handle the dispute.

d. Procedure:

i. Certification: court must determine “at an early practicable time” whether to “certify” the case to proceed as a class action.  If the court certifies, it must—
1. Define the class and the class claims, issues or defenses; and
2. Appoint a class counsel, who must fairly and adequately represent the interests of the class.

ii. Notice: only in Damages type – the court must notify class members, including individual notice (e.g., mail) to all reasonably identifiable members, that—
1. Class members have an option to opt out of the class;

2. Failure to opt out will bind member to class; and
3. Class members can enter a separate appearance through counsel.

iii. Subject Matter Jurisdiction: 
1. Diversity: for determining citizenship and amount in controversy, look only to the representative (s), and not the other class members.
iv. Effect of Judgment: all class members are bound by the judgment in the class action suit unless they opt out (only a right with Damages type suits).
v. Settlement/Dismissal:

1. For all three types, settlement or dismissal requires court approval and the court must give notice to all members to get their feedback.  

2. In Damages type only: court must give members a second chance to opt out prior to settlement or dismissal.

e. Class Action Fairness Act of 2005
i. Rule: allows federal courts to hear a class action if—

1. Any class member is of diverse citizenship from any ∆; and
2. The aggregated claims of the class exceed $5,000,000.

Discovery

A. Required Disclosures

a. Initial disclosures: persons/documents likely to have discoverable information; computation of damages and insurance for any for judgment.
b. Experts: identify experts “who may be used at trial” and report of their opinions, data used, qualifications, compensation for study.
c. Pretrial: must give detailed info about trial evidence, no later than 30 days before trial.
B. Discovery Tools: in the absence of court order or stipulation to the contrary, these tools may not be used until after Rule 26(f) conference.

	Tool
	Form
	Against Whom

	Deposition
	Oral or Written
	Party or Nonparty

Non party should be subpoenaed and can be compelled to bring documents (duces tecum) 

	Interrogatories
	Written
	Party

Must respond within 30 days 

	Request to Produce
	Document (includes electronically-stored information) or Property for Inspection
	Party or 

Nonparty, accompanied by subpoena
Must respond within 30 days

	Physical or Mental Examination
	Medical examination

(By court order only – show health is in actual controversy and good cause)
	Party or person in party’s control

	Request for Admission
	Admission of the truth of any discoverable matter
	Party

Must respond within 30 days 


a. Signature: 
i. Parties: sign substantive answers to discovery under oath.  
ii. Lawyers: certifying that request or response is warranted, not interposed for improper purpose; and not unduly burdensome.

iii. Note: Rule 11 does not apply to discovery.

b. Duty to supplement: party must supplement response known to be incorrect/incomplete
C. Scope of Discovery [c/o EVIDENCE]

a. Standard: can discover anything “relevant to a claim or defense” (i.e., reasonably calculated to lead to the discovery of admissible evidence).

i. For good cause, court can order discovery “relevant to the subject matter of the case.”

1. BUT: privileged matter is not discoverable.

b. Work Product

i. Def: material prepared by a party or any representative of the party in anticipation of litigation.

ii. Rule: work product is discoverable only upon showing of—

1. Substantial need; and 
2. That it is not otherwise available.

iii. Absolute protection: mental impressions; opinions; conclusions; legal theories
D. Enforcement
	Method
	Procedure
	Sanction

	Protective Order
	Receiving party seeks order, e.g., request is over-burdensome, or involves trade secrets and use of response should be limited to litigation
	N/A

	Partial Violation
	Receiving party answers some and objects to others, and the objections are not upheld.
	· order to compel plus costs of bringing motion;

· if order to compel is violated, plus costs of bringing motion, RAMBO sanctions plus contempt for violation

	Total Violation
	Receiving party fails completely to attend deposition, respond to interrogatories or respond to request for production.
	· RAMBO sanctions (establishment order; strike pleadings; disallow evidence; for bad faith:  dismiss ∏’s case or default judgment against ∆) plus costs


Pretrial Adjudication

A. Voluntary Dismissal

a. Def: ∏ files a written notice of dismissal.
b. Effect: First dismissal is without prejudice, but the second dismissal is with prejudice.
B. Default and Default Judgment

a. Default: notation that D has failed to respond within 20 days of service of process.
b. Default judgment:
i. By clerk: a clerk may enter a default judgment if 
1. ∆ made no response at all; 
2. the claim is for a certain sum;
3. claimant gives an affidavit of the sum owed; and
4. ∆ is not a minor or incompetent
ii. By judge: if the above is not met, ∏ must go to court to obtain default judgment.
C. Dismissal by Motion
	
	Failure to State a Claim
	Motion for Summary Judgment

	Timing:
	· Rule 12(b)(6): Before Answer
· Motion for judgment on the pleadings: after pleadings, but before causing undue delay.
	· By ∆: anytime
· By ∏: 20 days from commencement of action; or after service of MSJ by adverse party.

	Standard:
	Assuming all allegations are true, has plaintiff alleged a claim sufficient to be entitled to a judgment?
	Moving party must show:

no genuine dispute as to material issue of fact

AND

party is entitled to judgment as a matter of law

	Evidence:
	Face of the Complaint only

(court may not look at evidence)
	Evidence viewed in light most favorable to the nonmoving party.

· Affidavits may not be based on hearsay

· Pleadings are not evidence (unless verified).


Conferences and Meetings

A. Rule 26(f) Conference

a. Timing: unless court says otherwise—
i. At least 21 days before scheduling conference, parties discuss claims, defenses and settlement.

ii. Must form discovery plan and present it to court in writing within 14 days.

B. Scheduling Order

a. The court enters an order scheduling cut-offs for joinder, amendment, motions, etc.

C. Pretrial Conferences
a. Premise: Court may hold “pretrial conferences” as needed to expedite the case and foster settlement.  The final pretrial conference determines issues to be tried and evidence to be proffered.

b. The Order: The final pretrial conference order records these determinations and it supersedes the pleadings.  

i. Amendment:

1. May be amended “to prevent manifest injustice;” or
2. Amend by conforming to evidence presented at trial which goes beyond the order but was not objected to.

Trial, Judgment and Post Trial Motion

A. Right to Jury Trial

a. The Seventh Amendment preserves the right to jury in “civil actions at law,” but not in suits at equity.  

i. Note: If a case involves both: jury on facts underlying the law issue; no jury as to equity issue.  Court will generally try jury issues first

b. Requirement of Demand: demand for jury trial must be in writing no later 10 days after service of the last pleading raising jury triable issue.

c. Voir Dire

i. Dismissal of potential jurors:

1. For cause (bias, prejudice, related to party):  unlimited.
2. Peremptory strikes: each side has three.

a. Note: must be used in race/gender -neutral way b/c jury selection is state action

B. Motion for Judgment as a Matter of Law 
a. Def: an exceptional order; takes the case away from the jury.

i. Timing: 

	By Defendant
	By Plaintiff

	· at close of ∏’s evidence; or
· at close of all evidence


	· at close of all evidence


ii. Standard: reasonable people could not disagree on the result.

iii. Evidence: viewed in the light most favorable to the nonmoving party.

C. Renewed Motion for Judgment as a Matter of Law

a. Premise: judge let the case go to the jury, which returns a verdict for one party and the court enters judgment based on the verdict.  Now, the losing party files a motion which would result in the court changing the judgment in favor of the losing party.
i. Timing: within 10 days after entry of judgment.

ii. Prerequisite: motion for JMOL at the close of all evidence or its waived.

1. Note: if ∆ moves at close of ∏’s evidence only, this motion cannot be brought.  

iii. Standard: reasonable people could not disagree on the result.

D. Motion for New Trial

a. Premise: a judgment is entered, but errors at trial require a new trial.
i. Timing: within 10 days after judgment.
ii. Grounds for New Trial:
1. prejudicial error (not harmless) at trial makes judgment unfair

2. new evidence that could not have been obtained with due diligence for the original trial;

3. prejudicial misconduct of party or attorney or third party or juror

4. judgment is against the weight of the evidence

b. Distinguish: grant of a new trial is less radical than the renewed motion for judgment as a matter of law, because it means the court will simply start over and rehear the case.

Appeal

A. Final Judgment Rule: can appeal only from a final judgment (i.e., an ultimate decision by the trial court on the merits of the entire case).  
a. Timing: File notice of appeal in trial court within 30 days after entry of final judgment.
	Final
	Not Final

	· denial of motion to a new trial 

· grant or denial of renewed motion for judgment as a matter of law
	· denial of MSJ

· grant of motion to a new trial

· denial of a motion to remand to state court (after removal)

· grant of motion to remand to state court


B. Exception: Interlocutory Order Review
a. Interlocutory orders reviewable as of right: injunctions & appointments of receivers

b. Discretionary review:

i. Interlocutory Appeals Act: review is discretionary when 

1. The judge certifies that the interlocutory order involves a controlling question of law, as to which there is substantial ground for difference of opinion, and immediate appeal from the order may materially advance the ultimate termination of litigation; and 

2. The court of appeals then agrees to allow the appeal.

ii. Note: certification of class actions may be reviewed within 10 days after order

Claim and Issue Preclusion

A. Claim Preclusion [Res Judicata]
a. Premise: You only get one chance to sue on a claim.  The question is whether a judgment already entered (Case 1) precludes litigation of matters in another case (Case 2).
b. Requirements:
i. Same Configuration: Case 1 and Case 2 were brought by the same claimant against the same defendant.

ii. Same Claim: Case 1 and Case 2 assert the same “claim”—

1. jurisdictional split: definition of claim:

a. Majority:  any right to relief arising from a transaction or occurrence. 

b. Minority: claims for property damage are separate from personal injury claims because they address different property rights.
iii. On the Merits: Case 1 ended with a valid final judgment on the merits:
	On the Merits
	Not on the Merits

	· default

· based upon discovery abuse
	· based upon jurisdiction

· based upon venue

· based upon indispensable parties


B. Issue Preclusion [Collateral Estoppel]
a. Premise: re-litigation of a particular issue that has been litigated and determined before (Case 1) is precluded.  That issue is deemed established in the second action (Case 2).

b. Requirements:
i. On the Merits: Case 1 ended with a valid final judgment on the merits.
ii. Issue Determination: the issue was actually litigated and determined in Case 1.

iii. Materiality: the issue was essential to the judgment in Case 1, i.e., without the issue, the judgment would have been different.

iv. Offered Against a Party: issue preclusion must be asserted  against one who was a party to Case 1 (or who was represented by a party) [Due Process requirement]
v. Asserted By…
1. jurisdictional split: mutuality—

a. Traditional (mutuality): issue preclusion may only be asserted by a party to Case 1.
b. Modern (non-mutuality): issue preclusion may be asserted by someone who is not a party to Case 1 if—

i. Defensive: offered as a defense against a party to Case 1 and that party had a full and fair opportunity to litigate the issue.
ii. Offensive: offered to make out a claim against a party to Case 1 and it would not be unfair—
1. Party had a full and fair opportunity to litigate;

2. Party could foresee multiple suits;

3. Claimant could not have joined easily in Case 1;
4. No inconsistent judgments on record (i.e., consistent determinations of the issue).
mnemonic:


My Parents Frequently Forgot to Read Children’s Stories at Night





Application: ∏ sued wrong ∆ first, but the right ∆ knew about it
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