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DEFENSE MOTION TO DISMISS:  Unconstitutionality of the Article 120 specifications 
(31 August 10)  


1.  Nature of Motion

Per R.C.M. 907, this is a motion to dismiss Charge III, Specifications 1 to 3 (Article 120 specifications in the guise of Article 133 specifications) of the Charge Sheet before trial on the merits begins because the terms “substantially incapacitated,” “so significantly intoxicated,” or “substantial likelihood”  are unconstitutionally vague.  If that motion is denied, the defense moves to dismiss the Charge III and its specifications 1 to 3 under the 5th and 6th Amendments, for due process and fair trial violations.  Finally, because the defense presents the affirmative defense of consent as to all Article 120 and Article 133 (substantially incapacitated) charges, which notice is hereby given per R.C.M. 916; the defense requests that Charge III, Specifications 1 to 3 be dismissed.
2.  Statement of Facts
a) The Charge Sheet consists of charges that Capt Wacker raped or attempted to rape Jessica Brooder and Elizabeth Easley (Charge I and Charge II) using the language from the MCM 2005.  The MCM 2005 Article 120, UCMJ, defines rape as being sexual intercourse by force on another without consent.

b) For conduct that occurred in April 2007, the Charge Sheet also charges Capt Wacker with a novel Article 133 charge for making sexual contact with Ms. Brooder and Ms. Easley while they substantially lacked capacity (substantially incapacitated)  while using MCM 2008 Article 120 language (Charge III, Specifications 1 to 3):
c) [image: image1.emf]
d) The Charge Sheet at Charge III, Specifications 2, calls that specification an indecent assault, however the Article 134 indecent assault charge from the 2005 MCM contains different elements and different sample specification language than that which is actually charged on the charge sheet at Charge III, Specification 2 (from 2005 MCM):

e) [image: image2.emf]
f) [image: image3.emf]
g) Consistent with the Article 133, Charge III, Specifications 1 to 3 that are on the charge sheet, the MCM 2008 Article 120, aggravated sexual assault upon a person substantially incapacitated, elements state: [image: image4.emf][image: image5.emf]
h) The defense has now given notice that it may offer evidence raising the affirmative defense of consent to the Article 120 and Article 133 offenses on the Charge Sheet.


3.  Discussion
a.  Summary of the Accused’s basis for this motion.
In 2006, Congress revised the Uniform Code of Military Justice to include significant changes in 10 U.S.C. § 920 (Article 120, UCMJ), which became effective 1 October 2007.  Notably, the crimes of rape, aggravated sexual assault, aggravated sexual contact, and abusive sexual contact were all amended to omit the element of “without consent.”  The Government can now secure a conviction without proving nonconsent of the alleged victim.  “Consent” appears, along with “mistake of fact as to consent,” as an affirmative defense in subsection (r) of 10 U.S.C. § 920.  An affirmative defense is defined in subsection (t)(16) as “a special defense which, although not denying that the accused committed the objective acts constituting the offense charged, denies, wholly or partially, criminal responsibility for those acts.”  If the accused raises and proves consent or mistake of fact as to consent by a preponderance of the evidence, the burden shifts back to the government to disprove consent beyond a reasonable doubt.  According to legal scholar Major Howard Hoege III, U.S.A., it was thought that if the Government’s initial burden were lessened, sex crimes would be prosecuted with greater ease and expediency.
  During proceedings, for example, Rep. Loretta Sanchez (D-CA) explained that the Military Sexual Assault Crimes Revision Act of 2005, would “help prosecutors, protect victims…[and] afford increased protection for victims by emphasizing acts of the perpetrator rather than the reaction of the victim during the assault…”  Cong. Rec. 9 February 2005: E199.  The House Committee on Armed Services published its report on the proposed act with the following comments:

The Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005 (Public Law 108-375), required the Secretary of Defense to propose changes regarding sexual offenses in the Uniformed (sic) Code of Military Justice (UCMJ) to conform more closely to other federal laws and regulations that address sexual assault.  This section would amend section 920 of title 10, United States Code, by aligning the statutory language of sexual assault law under the UCMJ with federal law under sections 2241 through 2247 of title 18, United States Code.  This section would amend article 120 of the UCMJ to provide a series of graded offenses relating to rape, sexual assault and other sexual misconduct, based on the presence or absence of aggravating factors.  This section would also provide a precise description of each offense and set interim punishments based on the degree of the offense. H.R. Rep. No. 109-89, at 332 (2005).
Nowhere in the House Committee Report or floor debate is there discussion of exactly how this burden shift might affect the rights of the accused.  Rather, Rep. Sanchez’s comments illustrate the bill’s focus was primarily on speedier prosecutions and greater conviction rates.

This motion will first argue that key terms within MCM 2008’s Art 120.a.(c) are impermissibly and unconstitutionally vague, such that Capt Wacker could not have read the law’s key elements and understood what substantially incapacitated or substantially incapable means.  This vagueness left Capt Wacker with insufficient notice that his conduct may or may not have been proscribed.  See United States v. Moore, 58 M.J. 466, 469 (C.A.A.F. 2003).  It is important to note here that Capt Wacker’s conduct actually took place in April 2007, before MCM 2008 Art 120.a.(c), as amended, existed.   In addition, trial counsel, in an obvious ploy to avoid the legal protections the doctrine of ex post facto laws
 gives Capt Wacker, the Government has adopted the elements and sample specification language of MCM 2008, Art 120.a.(c) and incorporated it into the Article 133, Charge III, Specifications 1 to 3
.  Therefore, it is the defense’s argument as set forth below, that the affirmative defense and unconstitutional implications associated with that MCM 2008, Art 120.a.(c) still apply to the Article 133 specifications on the Charge Sheet that have merely adopted the language of the MCM 2008, Art 120.a.(c) in full.  This is because the MCM 2008, Article 133 Explanation, (c)(2) states “Whenever the offense charged is the same as a specific offense set forth in this Manual, the elements of proof are the same as those set forth in the paragraph which treats that specific offense, with the additional requirement that the act or omission constitutes conduct unbecoming an officer and gentleman.”
  Additionally, and below, this motion will present the following arguments for why 10 U.S.C. § 920 is unconstitutional as applied to Capt Wacker, because the defense elects to raise the affirmative defense of consent, as it has noticed.   First, Capt Wacker, in the course of putting on his affirmative defense of consent, cannot help but prove the falsity of the Government’s allegations.  However, the onus of proving guilt must remain on Government.  Due Process strictures prevent placing the onus of proving innocence on the accused.  See Mullaney v. Wilbur, 421 U.S. 684 (1975).  Second and third, we have neither instruction from Congress on who (judge or panel?) makes the initial finding that the accused has met his preponderance of the evidence burden, nor is there guidance on when that determination is made (as an interlocutory matter before instructions or during the findings portion at the trial’s conclusion?).  Defense submits that if the judge were to make an interlocutory factual determination that Capt Wacker met his burden, it would violate Due Process and right to trial by jury.  See United States v. Tulin, 14 M.J. 695, 699 (N.M.C.M.R. 1982).  Alternatively, leaving the decision to the members at the conclusion of proceedings would present an impassable Due Process conundrum.  Consider the questions they would be charged with answering as they retired into the deliberation room: (a) did Government prove all elements beyond a reasonable doubt?  (b) did Defense prove consent by 51%?  (c) did Government disprove consent beyond a reasonable doubt?  A jury cannot possibly answer all of these questions in the affirmative.  If Defense carries the day on the consent issue, reasonable doubt is necessarily introduced and a conviction could not follow.  But 10 U.S.C. § 920 (and now the Charge Sheet’s Charge III, Specifications 1 to 3, as charged) certainly contemplates a conviction as an outcome.

b.  MCM 2008, Art 120.a.(c) [as incorporated into the Article 133, Charge III, Specifications 1 to 3] is so vague that Capt Wacker could not possibly have been expected to conform his conduct to the law.
10 U.S.C. § 920 is so vague as applied to Capt Wacker that he is denied Due Process.  Courts have on a number of occasions examined the question of whether a statute is impermissibly vague.  A law will be deemed facially void if it is so unclear that persons “of common intelligence must necessarily guess at its meaning and differ as to its application.”  Connally v. General Construction Co., 269 U.S. 385, 391 (1926).  A law failing to clearly define the conduct it proscribes “may trap the innocent by not providing fair warning,” inevitably leading to impermissible delegation of “basic policy matters to policemen, judges and juries for resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory application.”  Grayned v. Rockford, 408 U.S. 104, 108-109 (1972).  The D.C. Court of Appeals in United States v. Capital Traction Co., 34 App. D.C. 592 (1910), analyzed a statute prohibiting municipal street railway companies from running an insufficient number of cars to accommodate passengers “without crowding.”  Id.  The opinion’s language, cited approvingly by the U.S. Supreme Court in Connally, is pertinent to this case and helpful to reproduce at length: 

What shall be the guide to the court or jury in ascertaining what constitutes a crowded car? What may be regarded as a crowded car by one jury may not be so considered by another. What shall constitute a sufficient number of cars in the opinion of one judge may be regarded as insufficient by another. . . . There is a total absence of any definition of what shall constitute a crowded car. This important element cannot be left to conjecture, or be supplied by either the court or the jury. It is of the very essence of the law itself, and without it the statute is too indefinite and uncertain to support an information or indictment…The dividing line between what is lawful and unlawful cannot be left to conjecture. The citizen cannot be held to answer charges based upon penal statutes whose mandates are so uncertain that they will reasonably admit of different constructions. A criminal statute cannot rest upon an uncertain foundation. The crime, and the elements constituting it, must be so clearly expressed that the ordinary person can intelligently choose, in advance, what course it is lawful for him to pursue. Penal statutes prohibiting the doing of certain things, and providing a punishment for their violation, should not admit of such a double meaning that the citizen may act upon the one conception of its requirements and the courts upon another.  Id. at 596, 598 (Emphasis added).

Capital Traction and Connally provide basic background on the doctrine of void-for-vagueness.  The modern seminal case on the question is Parker v. Levy.
  In Parker, the Court states, “void-for-vagueness simply means that criminal responsibility should not attach where one could not reasonably understand that his contemplated conduct is proscribed.”  Id. at 757.
  This standard is expanded upon in a series of military cases.  In United States v. Saunders, C.A.A.F. framed the issue of whether an individual was on sufficient notice as an objective inquiry.  59 M.J. 1, 29 (2003).  Later, United States v. Pope lists examples of “fair notice” sources to include federal law, state law, military case law, military custom and usage, and military regulations.  63 M.J. 68 (C.A.A.F. 2006).  Training, pamphlets, and other materials may also serve as sources of notice by giving context to regulations and articulating differences between permissible and impermissible behavior.  See United States v. Brown, 55 M.J. 375, 384 (C.A.A.F. 2001).

Here, Capt Wacker, prior to April 2007, had no notice that Jessica Brooder’s and Elizabeth Easley’s consent to intercourse may have been invalidated by their alcohol consumption.  MCM 2008, Art 120.a.(c) didn’t even exist yet.  However, that statute as incorporated into the Article 133, Charge III, Specifications 1 to 3 at play unrealistically expected him to gauge whether Jessica Brooder and Elizabeth Easley were “substantially incapacitated,” “substantially incapable of declining participation in the sexual act,” or “substantially incapable of communicating unwillingness to engage in the sexual act” or “so significantly intoxicated and mentally and physically impaired.”  Does “substantially incapacitated” mean that a person is extremely incapacitated?  Mostly incapacitated? Too drunk to drive? How about “substantially incapable” or “so significantly intoxicated and mentally and physically impaired?”  Or, must a person of “common intelligence” infer that no consent may be given if another imbibes any alcoholic beverage?  This logic condemns a disproportionate number of sexual interactions in the US military, let alone the American public at large.  Does that mean that Jessica Brooder and Elizabeth Easley were very incapable of appraising, declining, and/or communicating unwillingness?  Or was she just largely incapable of doing these things? Or how about just a little drunk?  For answers to these questions, we look to the factors from Parker and its progeny.

Defense notes that nonconsent has traditionally been an element of rape, sexual assault, and sexual contact.
  The Government’s Article 133 charges at Charge III, Specifications 1 to 3 have taken what are essentially rape and sexual assault charges and removed the element of nonconsent to make it easier for them to get a conviction against Capt Wacker.  By removing nonconsent as an element of rape and other sexual assaults, the 2007 revisions to 10 U.S.C. § 920 appear to create a statute unique in the history of U.S. state and federal sex crime statutes.
  In the military, our initial understanding of sex crimes was informed almost entirely by English common law tradition.
  The first American military code was the Massachusetts Articles of War, a slightly changed adoption of the British Articles of War of 1774.  Later, the 1775 Articles of War did not list rape as a specific offense, but required a commander to turn over any military members accused of rape or any other civilian capital crime, to the local civil magistrate for prosecution. This requirement continued until the American Civil War.  The National Forces Act of 1863 gave the military exclusive jurisdiction over service members accused of rape or other violent crimes in time of war. This resulted in commanders having the responsibility for referring military members accused of rape to courts-martial.  The Act did not define rape and so the military adopted the common law definition of rape at that time, which had already incorporated the requirement for force.  See American Articles of War (1776), reprinted in William Winthrop, Military Law & Precedents, 964 (2d ed. 1920 reprint).  The Uniform Code of Military Justice appropriated this common law definition and codified it into law in 1951 where it remained virtually untouched until the 2007 revisions.  Id.  As a result, we see that military case law and tradition finds no historical basis for a sexual crime stripped of the traditional element of lack of consent.  As the Corps’ very recent and on-going emphasis on sexual assault prevention demonstrates
, the word has not gotten out to the fleet regarding the dramatic changes in the law under Article 120.     

Pope and its progeny are clear – Capt Wacker was not on reasonable notice that his conduct was proscribed.  Federal, state, and military law are all firmly rooted in the common law understanding of sexual crimes requiring both force and lack of consent.  The 2007 amendments to the UCMJ create a statute that, according to defense research, is largely unique.  The four-part analysis itself of Article 120 rests on the entirely subjective “substantially incapacitated/incapable” clause, which is presently undefined by case law.  
That the prosecutor has taken this same vague Article 120 charge (effective 1 October 2007) and covered it in “Article 133 clothing” (for conduct that occurred in April 2007) does not change its unconstitutional language or origins.  Determining whether someone is “substantially incapacitated” or “substantially incapable” of taking certain actions requires either medical training and the ability to make accurate, immediate determinations based on usually incomplete information (such as a potential sexual partner’s height, weight, tolerance for alcohol, knowledge of how much alcohol was consumed, and knowledge of when alcohol consumption ceased), or powers of perception most servicemembers do not have.  Indeed, as recently observed during a defense training seminar in the spring of 2010 at MCAS Miramar, an Article 120(c) referral assures the accused will be provided a forensic alcohol expert.  As Capital Traction asks, “what shall be the guide to the court or jury in ascertaining what constitutes a crowded car,” we must ask, “what shall be the guide to the servicemember in ascertaining what constitutes a substantially incapacitated or substantially incapable sexual partner?”  If these rhetorical questions have answers, Capt Wacker could not have reasonably known them on the night in question.  10 U.S.C. § 920 must be struck down as unconstitutionally void as applied here on the Charge Sheet at Charge III, Specifications 1, 2 and 3.

c.  Due Process prevents the Government from calling on the Defense to bear the burden of disproving any element of the charge.

The 5th Amendment does not condone a criminal law which would saddle the accused with the burden of proving innocence.  In re Winship, 397 U.S. 358, 363 (1970).  Affirmative defenses, of course, lie outside this principle, and it is the job of the accused to present evidence which, while acknowledging commission of the acts, “denies, wholly, or partially, criminal responsibility for those acts.”  10 U.S.C. § 920(t)(16).  As to the government’s burden, “the Due Process Clause would be violated if the factfinder were precluded from considering evidence relevant to an affirmative defense in determining whether there is reasonable doubt about the sufficiency” of Government’s case.  United States v. Neal, 67 M.J. 675, 681 (N.M.C.C.A. 2009).  
Further, the dissent in Neal wrote “In my view, given the statute's definition of the relevant terms, making consent an affirmative defense under Article 120(r), UCMJ, relieves the government of this burden and unconstitutionally requires the defendant to disprove force-at least where an accused is charged with aggravated sexual contact using force (or any other offense under Article 120, UCMJ, alleging the use of force). This Congress may not do.”  Neal at 305.  Neal is currently on appeal with the U.S. Supreme Court.

Defense is aware that “lack of consent is not an element of [Art. 120], Neal at 678, and Defense also concedes that “Congress [must have] intended and understood the effect of omitting ‘lack of consent’ as an element of the offense[s],”  Neal at 679.  This same logic holds true for the novel Article 133, Charge III, Spec 1 to 3 offenses on the charge sheet.  However, Defense submits that for reasons outlined below, the decisions of the Navy-Marine Corps Court of Criminal Appeals in Neal and United States v. Crotchett, 67 M.J. 713 (2009), do not dispose of this case.  Even Neal indicated that several issues surrounding the instructions at trial for this new-120 charge may yet be unconstitutional when Neal wrote “it would be premature to conclude that the statute, as applied to Appellant, is unconstitutional.”  Case in point, a recent unpublished NMCCA opinion set aside an Article 120 conviction because the military judge failed to sua sponte instruct on the affirmative defense of consent.  See United States v. Jones, No. NMCCA 200900679 (N-M. Ct. Crim. App. Aug. 17, 2010) (per curiam).


The holding of Crotchett is inapposite to this case because N.M.C.C.A. expressly refused to decide the question of whether Art. 120 was unconstitutional as applied.  The court only entertained (and denied) a facial challenge to the law, leaving open future as-applied challenges.  Crotchett at 716.

The Government’s case-in-chief on these allegations will necessarily include evidence that Jessica Brooder and Elizabeth Easley were in such a state they could not provide legal consent to Capt Wacker’s sexual overtures.  If a person is “substantially incapable of physically declining participation [or] communicating unwillingness to engage in the sexual conduct,” that person “cannot consent to the sexual activity.”  10 U.S.C. § 920(t)(14).  See also Bright at 364-365 (there can be no consent if a lack of mental or physical faculties make it impossible for the victim to resist).  Perhaps the law purports to omit consent as an issue until it is raised by the accused as an affirmative defense, but in reality, the accused is forced to disprove the Government’s incapacity/incapability element of the crime by showing capacity to consent.  Per Mullaney, this burden shifting is not allowed.  Id. at 701-702.   If this case were to go to trial and consent is raised, 10 U.S.C. § 920, as applied to Capt Wacker, would “unambiguously limit consideration of consent evidence to the affirmative defense, thus unconstitutionally precluding consideration of this evidence in negation of the element[s] of [incapacity/incapability], Neal at 681, and Due Process would be violated.

d.  Permitting the military judge to decide whether Defense has proved consent by a preponderance of the evidence violates the accused’s right to trial by jury.

Congress has provided no guidance for how to procedurally implement Government’s renewed burden assumption after Defense proves by a preponderance of evidence that the alleged victim consented (or that the accused was under a mistaken but reasonable belief that the alleged victim consented).  One option has the military judge weighing Defense’s consent evidence as an interlocutory matter, with the judge temporarily assigning himself the role of factfinder.  This would violate the accused’s 5th and 6th Amendment protections by denying him Due Process and right to trial by jury, not to mention the duties for members outlined in RCM 502.


Consider this quote from United States v. Coleman, 11 M.J. 856, 857 (N.M.C.M.R. 1980), (dealing with propriety of a judge deciding issues of evidentiary weight as they tend to support the affirmative defense of insanity):

An accused is entitled to have the factual issues decided by the trier of fact. The military judge has no authority to hear the evidence before it is presented to the triers of fact, weigh it, and exclude it because he determines that it is too weak to raise a defense requiring instruction. The weight of the evidence is a matter within the province of the fact finders. The judge here usurped the function of fact finders and deprived the accused of his right to a trial of the facts before the members.
This holding is unclear as to whether its rationale derives from the 5th or 6th Amendments.  However, two years later, in United States v. Tulin, the Navy-Marine Corps’ appellate court again ruled against a judge making an evidentiary determination on an affirmative defense, this time duress.  Tulin relied heavily on Coleman, though for support, it also pointed to Due Process and right to a jury trial.  14 M.J. 695, 699 (N.M.C.M.R. 1982).


With this background in mind, Defense argues that the burden shift required by Art. 120(t)(16)
 cannot legitimately be accommodated by the military judge as factfinder.  Under the 5th or 6th Amendments (or both), Capt Wacker has the right to a panel of members deliberating on the factual issue of whether he proved consent.  Defense notes, however, that in Crotchett, Judge Booker seems to suggest it would not be the judge evaluating proof consent.  Id. at 715.  That leaves only the members panel to sift through the evidence, and as the next section shows, the outcome would be entirely absurd.


e.  It would be illogical to expect the members during deliberation to (i) decide whether the Government has proved the elements beyond a reasonable doubt, (ii) decide whether Defense has proved consent by a preponderance of the evidence, and (iii) decide whether the Government has disproved consent beyond a reasonable doubt.

If the judge’s instructions were to follow the letter of Art. 120 (as applied to the novel Article 133, Charge III, specifications 1 to 3), the members would have to adhere to a sequential analysis.  First, has Government met its burden that all the elements of the crimes have been proved beyond a reasonable doubt?  Assuming the answer is yes, the members move to the next question: did Defense meet its burden that Jessica Brooder and or Elizabeth Easley consented?  If the answer is yes, the members would have to return a finding of not guilty.  After all, Defense has proved valid consent, which would mean that Capt Wacker’s sexual acts with Jessica Brooder and Elizabeth Easley were not because of their substantial incapacity/incapability, but because they gave valid consent.
  But even though reasonable doubt has been found at this point, Art. 120 insists the members’ work is not done.  “After the defense meets [its affirmative defense burden], the prosecution shall have the burden of proving beyond a reasonable doubt that the affirmative defense did not exist.”  Art. 120(t)(16).  The members undertake yet another factual inquiry, retreading over ground they just went over, so the Government can get another bite at the apple.

This sequence is completely at odds with our system’s notions of fairness and Due Process.  Winship is quite clear: if there is reasonable doubt, the issue is always settled in the accused’s favor:

The requirement of proof beyond a reasonable doubt has this vital role in our criminal procedure for cogent reasons. The accused during a criminal prosecution has at stake interests of immense importance, both because of the possibility that he may lose his liberty upon conviction and because of the certainty that he would be stigmatized by the conviction. Accordingly, a society that values the good name and freedom of every individual should not condemn a man for commission of a crime when there is reasonable doubt about his guilt.  Id. at 363-364.

These lines make no allowance for a resumed effort at a conviction.  Accordingly, Defense argues Art. 120 (as incorporated into a novel Article 133 Charge III, Spec 1 to 3) is unconstitutional as applied in this case.

4.  Relief Requested
Defense respectfully requests the Charge III, Spec 1 to 3, be dismissed in their entirety, as Art 120 is unconstitutionally vague or in the alternative that those specifications violate the doctrine of prohibiting ex-post facto laws from being charged.  Should the defense present the affirmative defense of consent, the defense requests the Charge III, Spec 1 to 3 be dismissed because to do otherwise would constitute an unconstitutional burden shift to the accused.

5. Burden of Proof
           The burden of proof to prove all facts in support of its motion is upon the defense, but only by a preponderance of the evidence.

6. Argument 



The Defense desires oral argument.  A copy of the foregoing was served on detailed trial counsel and the court this 31st day of August, 2010.

                                                                                    ______/S/
_____





                                                            C. P. HUR, CAPTAIN, USMC








Senior Defense Counsel



� - Defense references Maj. Hoege’s article, Overshift, The Unconstitutional Double Burden-Shift on Affirmative Defenses in the New Article 120, 2007 ARMY LAWYER 2 (May 2007).


� See U.S. v. Orzechowski, 65 M.J. 538, 539-540 (NMCCA 2006) for a discussion on what ex post facto laws are and why they are never allowed.  


� Capt Wacker also argues that Charge III, Specifications 1 to 3 should also be dismissed because they violate the doctrine of ex post facto laws.  


� - 417 US 733 (1974), citing U.S. v. Harris, 347 US 612, 617 (1954).


� - It is true that Parker upheld the statute.  And in doing so, explained that the military is subject to a less stringent analysis than our civilian counterparts.  But this reasoning stems from the unique military nature of the laws at issue, Arts. 133 and 134.  The rationale used to justify an unclear statute in Parker (our military relies on good order and discipline and we cannot afford to compromise our national security by increasing the likelihood that an offending individual might otherwise be immune from prosecution because of an unclear law) cannot be used to compensate for Art. 120’s failings.  Arts. 133 and 134 are particularly inherent to our military structure and unknown in the civilian world.  Not so with laws prohibiting sex crimes.  The nonmilitary criminal justice system wrestles with sex crimes as well.  Government would be hard pressed to articulate a legitimate reason why a servicemember should receive less protection from the dangers of an overvague law than a civilian accused of the same conduct.


� - See F. Bailey and H. Rothblatt, Crimes of Violence: Rape and Other Sex Crimes § 433 at 279 (1973).  Interestingly, English common law originally defined rape as solely “carnal knowledge of a woman against her will.” See also Cynthia A. Wicktom, Focusing on the Offender's Forceful Conduct: A Proposal for the Redefinition of Rape Laws, 56 Geo. Wash. L. Rev. 399, 403 (1988).  By the 17th century, however, common law evolved to add the force requirement to lack of consent.  Chief Justice Mathew Hale explained that force was a necessary element as a result of the nature of a rape claim: “[Rape] is an accusation easily to be made and hard to be proved, and harder to be defended by the party accused, though never so innocent.” 1 Mathew Hale, The History of the Pleas of the Crown 629 (S. Emlyn ed., 1778).  In the 18th century, Sir William Blackstone defined rape as both “carnal knowledge of a woman forcibly and against her will.” 4 William Blackstone, Commentaries on the Laws of England, 210 (University of Chicago Press, 1979) (1765).  It is apparent that in this crime’s history, nonconsent is the one enduring element.


� - One notable outlier is a 1994 District of Columbia statute which removed “lack of consent” as an element of certain sexual crimes. DC Code §22-3007 (2007); See e.g. Russell v. United States, 698 A.2d 1007 (1997), and Hoege, Overshift.


� - See Major Jennifer S. Knies, Two Steps Forward, One Step Back: Why the New UCMJ's Rape Law Missed the Mark, and How an Affirmative Consent Statute Will Put It Back on Target, 2007 Army Law 1, 13 (2007) (a helpful review of the development of sexual crimes throughout U.S. military history and how that development was influenced by common law concepts).


� Both Capt Wacker’s current command at MCAS Miramar and former command at MCRD, before UCI was disclosed in this case and he was transferred; have had town hall meetings to all ranks (including one hosted by a Dr. Jackson Katz) where potential members have been told words to the effect that men should not have sex with women that drink alcohol if they do not want to risk being charged with rape.


� - Cf. United States v. Witham, 47 M.J. 297, 300 (C.A.A.F. 1997).  “Again, we note that a military accused has no right to trial by jury under the 6th Amendment.  See Ex Parte Quirin, 317 U.S. 1, 39-40 (1942).  He does, however, have a right to Due Process of law under the 5th Amendment, and Congress has provided for trial by members at a court-martial.” 


� - “After the defense meets this burden [of proving consent by a preponderance of the evidence], the prosecution shall have the burden of proving beyond a reasonable doubt that the affirmative defense did not exist.”


� - To reiterate, Jessica Brooder’s and Elizabeth Easley’s consent would have been invalid if they were substantially incapable of physically declining participation or physically communicating unwillingness.  10 U.S.C. § 920(t)(14).
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