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1.  Nature of Motion.  

Pursuant to Rule for Courts-Martial 905(b)(3) and Military Rules of Evidence 304, the Defense moves the Court to suppress the statements elicited from SSgt Vega, by NCIS investigators Rebecca Fitzsimmons, Wilfredo Villalobos, and Sean Teague, regarding a sexual relationship with Nuvia Gomez.  

2.  Summary of Facts.

  a.  SSgt Vega is charged with violating Article 134 of the UCMJ for allegedly having sexual intercourse with Nuvia Gomez between “on or about November 2007 and on or about May 2009”.
  b.  SSgt Vega’s divorce with his ex-wife Ruth Vega was finalized May 2009.

  c.  SSgt Vega was interrogated by NCIS agents Rebecca Fitzsimmons, Wilfredo Villalobos, and Sean Teague at their office aboard MCAS Miramar.

  d.  According to the NCIS “results of interview” SSgt Vega stated he to took a picture while engaging in sexual acts with Nuvia Gomez, his ex-girlfriend.
  f.  San Diego Regional Computer Forensic Laboratory has conducted searches of SSgt Vega’s personal and work computers.  No photos of SSgt Vega engaged in sexual acts with Nuvia Gomez have been collected from SSgt Vega.

  g.  No photoes of SSgt Vega engaged in sexual acts have been collected from Nuvia Gomez.
  g.  In support of the allegation that SSgt Vega commited adultery with Nuvia Gomez, the government intends to introduce into evidence the statement given by SSgt Vega to NCIS investigators, and the testimony of investigators Rebecca Fitzsimmons, Wilfredo Villalobos, and Sean Teague.
3.  Discussion. 

The Fifth Amendment provides: "No person . . . shall be compelled in any criminal case to be a witness against himself nor be deprived of life, liberty, or property without due process of law.”  Accordingly, a confession must be voluntary before it can be admitted into evidence.  Dickerson v. United States, 530 U.S. 428, 433, 120 S. Ct. 2326, 147 L. Ed. 2d 405 (2000).  Furthermore, when the government intends to admit an admission or confession into evidence against the accused, that admission or confession must be properly corroborated.  Mil. R. Evid. 304(g).  “An admission or a confession of the accused may be considered as evidence against the accused on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of their truth.”  Id. (emphasis added).
“The independent evidence necessary to establish corroboration need not be sufficient of itself to establish beyond a reasonable doubt the truth of facts stated in the admission or confession. The independent evidence need raise only an inference of the truth of the essential facts admitted.”  Mil. R. Evid. 304(g).  “The amount of corroboration required is slight and need only raise an inference of truth concerning the essential facts admitted in the confession.”  U.S. v. Faciane, 40 M.J. 399, 403 (CMA 1994)(citing U.S. v. Melvin, 26 M.J. 145 (CMA 1988)).  However, even though the amount of corroboration needed is slight there is still a burden on the government to show some corroboration of the essential facts in the admission and the courts have, at times, rejected admissions that are not properly corroborated.  See, e.g., Faciane 40 M.J at 403 (holding that a mother’s testimony about her child’s mood and behavior after returning from the accused father’s house was not enough to corroborate an admission to molestation); U.S. v. Rounds, 30 M.J. 76, 80-81 (CMA 1990)(holding that a barrack’s mates testimony that the accused was at a party with those who had used cocaine before was not enough to corroborate an admission of cocaine use); U.S. v. Duvall, 47 M.J. 189, 192 (CAAF 1997)(holding that if corroboration does not take place in front of the members then the alleged admission is inadmissible).   
On the other hand, when the courts have decided to uphold the corroboration of an admission there are certain common themes that are evident: physical evidence and a dovetailing of specific factual occurrences between the admission and the corrobrative testimony.  For instance, in U.S. v. Rounds, 30 M.J. 76, the court upheld the corroboration as sufficient when the testimony of a witness (other than the accused) matched the accused’s admission of marijuana use in time, place, and other persons who were present.  In U.S. v. Melvin, 26 M.J. 145, the court ruled an admission to heroin use was admissible when the accused was arrested in possession of heroin and was with a known heroin user.

The facts of this case are closer to Faciane, 40 M.J at 403, where the court found inadequate corroboration than they are to the cases in the previous paragraph.  In Faciane, the court said that a mother’s and a daycare provider’s testimony about the unusual behavior of a child victim after spending time with her father was insufficient to corroborate an admission of molestation by the father.  The court was “unwilling to attach a criminal connotation to the mere fact of a parental visit.”  Id.  This was even in the face of the government argument that the father’s alone time with the child provided opportunity to molest her.  This circumstantial evidence (alone time and an unusual reaction by the child after visits with the accused) was not enough to corroborate an admission by the accused.  

In this case the only evidence the government has besides the statement at issue from SSgt Vega is the testimony of Nuvia Gomez.  The defense has a good faith basis to believe Nuvia Gomez will not testify at trial, and under Crawford v. Washington 541 U.S. 36 (U.S. 2004), her statement given to NCIS, even though sworn, is inadmissable. Crawford addressed the standard for determining when the admission of hearsay statements is permitted under the Confrontation Clause of the Sixth Amendment.  The Court held cross-examination is required to admit prior testimonial statements of witnesses that have since become unavailable.  Crawford is relevant to the present case, given the defense belief Nuvia Gomez will refuse to testify.

In Crawford the government asserted they were allowed to use the statement of the accused’s wife, given that she was unavailable, due to marital privilege, and that her statement to police had sufficient indicia of reliability. However, the Court held the prior case law improperly allowed admission of the wife's statement.  This was based on reliability without considering the confrontation requirement that the statement be subject to cross-examination.  Id at 40.  The wife's statement during interrogation was testimonial in nature, and defendant's right to confront the wife included the right to cross-examine the statement.  Confrontation does not substantively guarantee the evidence is reliable, but is a procedural guarantee its reliability has been tested by cross-examination. Id at 62.
Furthermore, the requirement from MRE 304(g) is that the corroboration provide reliability as to the “essential facts stated in the confession or admission.”  Mil. R. Evid. 304(g).  In this case other than the statement of SSgt Vega himself, and absent the testimony of Nuvia Gomez, there is no corroboration of the “essential facts” in the admission.

Finally, in order to provide adequate corroboration, it is necessary for the government to use “independent evidence.”  Mil. R. Evid. 304(g).  The Court of Appeals for the Armed Forced held in U.S. v. Arnold, 61 M.J. 254, 256-57 (CAAF 2005) that the “independent evidence” that is required under MRE 304(g) “is evidence that is not based on or derived from the accused's extrajudicial statements.”  Id. (citing U.S. v. Opper, 348 U.S. 84, 93 (1954)(emphasis added).  In this case, the government lacks evidence corroborating the admission of SSgt Vega.  Because the government’s proposed corroboration evidence is not “independent” of the admission (along with the reasons set forth above), the admission should be supressed.
4.  Evidence and Burden of Proof.  



a.  The defense requests that the government produce Nuvia Gomez to testify as a witness at the Article 39(a) session of court to litigate this motion.  The defense may present additional evidence at argument should any additional information become available.

b.   When an appropriate motion or objection has been made by the defense under Military Rule of Evidence 304, the prosecution has the burden of establishing the admissibility of the evidence.  Mil. R. Evid. 304(e).  When corroboration is at issue, “The independent evidence need raise only an inference of the truth of the essential facts admitted.”  Mil. R. Evid. 304(g)(1).
5.  Relief Requested.  

The defense moves the court to rule that the statements related to a sexual relationship between Nuvia Gomez and SSgt Vega, elicited from him by NCIS are inadmissable and asks they be suppressed from admission at trial.

6.  Oral Argument.  

The defense respectfully requests oral argument on this motion.  
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