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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

COMES NOW Appellant Staff Sergeant Frank D. Wuterich, USMC, by and through his undersigned counsel, and pursuant to Rule 30(a) of this Court’s Rules of Practice and Procedure, moves for leave to file this supplemental brief in response to today’s decision by the Navy-Marine Corps Court of Criminal Appeals.  See Wuterich v. Jones, No. NMCCA 200800183 (N-M. Ct. Crim. App. Jan. 7, 2011) [Appendix].
The military judge’s ruling in this case contains a clearly erroneous material finding of fact.  In today’s opinion, the Navy-Marine Corps Court expressly relies on that erroneous material finding of fact.  Both the military judge’s original ruling and the Navy-Marine Corps Courts’ decision, therefore, are an abuse of discretion.  See, e.g., United States v. Freeman, 65 M.J. 451, 453 (C.A.A.F. 2008) (“An abuse of discretion occurs when the trial court’s findings of fact are clearly erroneous . . . .”).

The military judge found as fact that “[u]ntil being released at the 13 September 2010 Article 39(a) session, Mr. Vokey had continued to represent the accused.”  Finding of Fact 6, Findings of Fact and Conclusions of Law (26 October 2010).  That finding of fact is clearly false.  The record in this case definitively establishes that there was a break in LtCol Vokey’s representation of Appellant following LtCol Vokey’s retirement from the Marine Corps.  See March 11, 2009 Article 39(a) Excerpt at 2-3 (from the record in United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. App.) (en banc), certificate of review dismissed, 68 M.J. 404 (C.A.A.F. 2009)) (Attached to Appellant’s original writ appeal at Appendix, Tab D).  The military judge thus abused his discretion when he found as fact that LtCol Vokey had provided continuous representation of Appellant.  And that erroneous finding of fact influenced his later ruling, which was premised on the military judge’s incorrect belief that LtCol Vokey’s representation of Appellant had persisted until he ordered the relationship severed.  See, e.g., Findings of Fact and Conclusions of Law at p. 14 (26 October 2010) (analyzing the case as one where the attorney-client relationship “persists”).
The Navy-Marine Corps Court repeated and relied on the clearly erroneous finding of fact.  The Navy-Marine Corps Court wrote:  “the fact is that the petitioner retained his attorney-client relationship with Mr. F, and, until his application for withdrawal was approved by the military judge, Mr. V.”  Id., slip op. at 3.  Not so.  Appellant’s attorney-client relationship with LtCol Vokey was interrupted.  That interruption was both impermissible and prejudicial.  But because both the military judge and the Navy-Marine Corps Court were influenced by their clearly erroneous factual findings, they failed to recognize that interruption and the resulting prejudice.
Conclusion


For the foregoing reasons, as well as those set out in Appellant’s original petition for extraordinary relief and writ appeal, this Court should declare that Appellant’s right to the continuation of his established attorney-client relationship with LtCol Vokey was violated, see 28 U.S.C. § 2201(a), and order an effective remedy.  
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