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SECOND ENDORSEMENT on Lance Corporal Marine’s ltr 5800 of 25 Jan 10
From:
Commanding Officer, 7th Communication Battalion
To:

Commanding General, III Marine Expeditionary Force


  (Attn: Staff Judge Advocate)
Subj:
REQUEST FOR SEPARATION IN LIEU OF TRIAL BY COURT-MARTIAL IN THE CASE OF LANCE CORPORAL IAN M. MARINE, xxx xx 7537, U.S. MARINE CORPS
1.   Forwarded, recommending approval of Lance Corporal Marine’s request for separation in lieu of trial by court-martial with a discharge under other than honorable conditions.







  J. A. MATOS
[image: image2.wmf]UNITED STATES MARINE CORPS 
defense section

legal services support section

3d marine logistics group

unit 38477

fpo ap 96604-8477





             




                                                 IN REPLY REFER TO:











   5800










   
      LegO
FIRST ENDORSEMENT on Lance Corporal Marine’s ltr 5800 of 25 Jan 10
From:
Trial Counsel
To:

Commanding General, III Marine Expeditionary Force


  (Attn: Staff Judge Advocate)
Via:

(1) Commanding Officer, 7th Communication Battalion

Subj:
REQUEST FOR SEPARATION IN LIEU OF TRIAL BY COURT-MARTIAL IN THE CASE OF LANCE CORPORAL IAN M. MARINE, xxx xx 7537, U.S. MARINE CORPS
1.   Forwarded, recommending approval of Lance Corporal Marine’s request for separation in lieu of trial by court-martial with a discharge under other than honorable conditions.







  M. S. JACQUEZ
  CAPT USMC 
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      26 Jan 10

From:
Defense Counsel

To:
Trial Counsel

Subj:
EXCLUDABLE DELAY FOR SEPARATION IN LIEU OF TRIAL     DETERMINATION ICO LANCE CORPORAL IAN M. MARINE, USMC

Ref:
Request for SILT dtd 25 Jan 10

1.  This memorandum serves as confirmation that (insert time period here - ~15-30 days) to resolve the separation in lieu of trial request in the reference should be excluded from speedy trial clock determinations as excludable delay.  The time excluded should run from today until (insert end date here).


S. R. SHINN


Captain, U. S. Marine Corps

MEMORANDUM OF ADVICE CONCERNING SEPARATION IN LIEU OF TRIAL (SILT)
I understand that charges have been preferred (i.e., someone has signed charges under oath) against me for allegedly violating Articles 86 and 92 of the Uniform Code of Military Justice.

Captain S. R. Shinn, USMC, has explained to me that I can request a separation in lieu of trial discharge from the Commanding General to avoid trial by court-martial.  The following has also been explained to me: 

         a.  I am eligible to request a separation in lieu of trial discharge since charges have been preferred against me for offenses punishable by a punitive discharge (such as a bad conduct discharge).

         b.  The elements of the offenses for which I would be tried at a court-martial and the evidence which would be used at trial to prove the offenses.  Also, in my separation in lieu of trial discharge request, I must acknowledge guilt of an offense or a lesser included offense punishable by a punitive discharge.

         c.  If I were tried by a special court-martial, then I could plead guilty or not guilty at trial.  If I pleaded guilty or was found guilty at trial, then I could receive the following maximum punishment:  bad conduct discharge; forfeiture of two-thirds (2/3) pay per month for one year; confinement for one year; and reduction to E-1.  I understand that I would have to serve the remainder of my enlistment (as extended by the time of unauthorized absence, if any) if the court-martial did not award a bad conduct discharge or if it did award such a discharge but the officer who convened the court-martial suspended the discharge. 

         d.  A finding of guilty at a special court-martial is a federal misdemeanor conviction, and a bad conduct discharge awarded by a special court-martial is a punitive discharge.  A separation in lieu of trial discharge is an administrative separation, and if the Commanding General approves my request, then I will avoid trial by court-martial, a federal conviction, and a possible punitive discharge.  The character or quality of a separation in lieu of trial discharge is almost always "other than honorable conditions” (OTH).  The character of most administrative discharges is one of the following: honorable, general (under honorable conditions), or other than honorable (OTH).  An other than honorable discharge is the worst characterization of administrative discharge.  An other than honorable (OTH) discharge has several adverse effects.  It will cause me to lose almost all of the military, Veterans Administration and other benefits given to someone who receives a discharge under honorable conditions.  An other than honorable (OTH) discharge may cause me difficulty in obtaining a civilian or government job.  It may also adversely affect my status in the community.  

         e.  An other than honorable (OTH) discharge is not upgraded to honorable or general by the passage of time or by my future good conduct in the civilian community.  I may ask the Navy Discharge Review Board or Board for Correction of Naval records to upgrade my other than honorable 
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(OTH) discharge, but they will probably not do so since I requested the discharge to avoid trial by court-martial. The purpose and scope of those agencies is attached hereto and I have read and understand the contents.  An other than honorable discharge awarded for a period of continuous absence of 180 days or more is a conditional bar to benefits administered by the Veterans Administration despite any action of the Navy Discharge Review Board.

         f.  I should request a separation in lieu of trial discharge only if I do not desire to serve the remainder of my enlistment and only if I do not desire to choose a trial by court-martial.

         g.  After reading and understanding all the information typed above, I request a separation in lieu of trial discharge to avoid trial by court-martial. Under no circumstances do I desire to serve the remainder of my enlistment, and I will accept a separation in lieu of trial discharge in order to leave the Marine Corps.  I do not desire to choose a trial by court-martial or assert any defense to trial.  I understand that I would have to serve the remainder of my enlistment if I asserted any defense which caused the charges to be dismissed at trial. 

         h.  My request for a separation in lieu of trial discharge is freely and voluntarily made without coercion or pressure in any form from any person.














____________________________


_______________

Ian M.Marine




Date

Lance Corporal, USMC

I advised the accused of the information explained above, and I am fully satisfied that the accused understands the information and consequences of requesting a separation in lieu of trial discharge. 














____________________________


Scott R. Shinn

Captain, USMC


Detailed Defense Counsel
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PURPOSE AND SCOPE OF THE BOARD FOR CORRECTION OF NAVAL RECORDS (BCNR) AND THE NAVAL DISCHARGE REVIEW BOARD (NDRB)
LANCE CORPORAL IAN M. MARINE, XXX XX 7537, USMC
The Board for Correction of Naval Records, consisting of not less than three members, was established pursuant to 10 U.S.C. 1552, and considers all applications properly before it for the purpose of determining the existence of an error or an injustice, and to make appropriate recommendations to the Secretary of the Navy.  Application may be made by the member or former member, or such other persons as the board determines to be competent for such purpose.  The Board for Correction of Naval Records, unlike the NDRB, may review discharges awarded by general court-martial.  Other types of cases reviewed by this board include, but are not limited to those involving requests for physical disability retirement; the cancellation of a physical disability discharge, and substituting, in lieu thereof, retirement for disability; and increase in the percentage of physical disability; the removal of derogatory material from an official record; the review of non-judicial punishment; and the restoration of rank, grade, or rating. Also, this board will review the case of a person who is in a Reserve component and who contends that the release from active duty should have been honorable, rather than under honorable conditions.
The law requires that applications be filled with the Board for Correction of Naval Records within 3 years of the date of the discovery of the error or injustice.  However, the board is authorized to excuse the fact that the application was filed at a later date if it finds it to be in the interest of justice to consider the application.  The board is empowered to deny an application without a hearing if it determines that there is insufficient evidence to indicate the existence of probable material error or injustice to the respondent.
No application will be considered by this board until the applicant has exhausted all other effective administrative remedies afforded by existing law or regulations, and such other legal remedies as the board shall determine are practical and appropriately available to the applicant.
An application to the board for the correction of a record shall not operate as a stay of any proceeding being taken with respect to the person involved.
The board will consider the applicant's case on the basis of all the  material before it, including but not limited to, the application for correction filed by the applicant, any documentary evidence filed in the support of such applicant, and all available pertinent records in the Department of the Navy.  The applicant's service record is but one of the records which may be considered by the board.  In cases other than denied applications, the record of proceedings of the board will be forwarded to the Secretary of the Navy who will direct such action as determined to be appropriate.
In connection with review of executed discharges by the Board for Correction of Naval Records, there is no law or regulation which provides that an unfavorable discharge may be changed to a more favorable discharge solely because of the expiration of period of time after discharge during which the respondent's behavior has been exemplary.  To permit relief, an error or injustice must be found to have existed during the period of the enlistment in question and respondent's good conduct after discharge, in an of itself, is not sufficient to warrant changing an unfavorable discharge to a more favorable type of discharge.
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Applications for review and explanatory matters may be obtained by writing the Board for Correction of Naval Records, Department of the Navy, Washington, D.C. 20370.
The Navy Discharge Review Board (NDRB), consisting of five members, was established pursuant to 10 R.S.C. 1553 in order to review, on its own motion; or upon the request of any former member of the Navy or Marine Corps; or in the case of a deceased member or former member of the Navy of Marine Corps, upon the request of the surviving spouse, next of kin, or legal representative, or if incompetent by the member's guardian; the type and nature of final discharges in order to determine whether or not, under reasonable standards of naval law and discipline, the type and nature of the discharge should be changed, corrected, or modified, and if so, to decide what modification should be made.  The board may also issue a new discharge in accordance with the facts presented to it.
The NDRB may review all final separations from the naval service, irrespective of the manner evidenced or brought about, except a discharge awarded by a general court-martial, or a discharge executed more than 15 years before date of review application.  Such review is based on all available records of the Department of the Navy pertaining to the former member, and such evidence as may be presented or obtained by the board.
The NDRB has no authority to revoke any discharge; nor to reinstate any person in the military service subsequent to discharge; nor to recall any person to active duty; nor to waive prior disqualifying discharges to permit enlistment in the naval service or any other branch of the Armed Forces; nor to cancel enlistment contracts; nor to change, correct nor modify any document other than the discharge document; nor to change the reason for discharge from or to physical disability; nor to determine eligibility for veterans' benefits.  The board may, at its  discretion, record a recommendation for re-enlistment as part of its decision in any case; however, such recommendation is not binding upon the Commandant of the Marine Corps nor upon the Secretary of the Navy.  Relevant and material facts germane to the former member concerned found by a general or special court-martial, or by a court of inquiry or board of investigation where the former member was in the status of a defendant or an interested party, as approved by the reviewing authorities, shall be accepted by the board as established facts in the absence of manifest error or unusual circumstances clearly justifying a different conclusion.  Relevant and material facts stated in a specification to which the former member concerned pleaded guilty before a general or special court-martial, or where, upon being confronted by such a specification, the former member elected to request discharge for the good of the service, shall be accepted by the board as established facts in the absence of manifest error or unusual circumstances clearly justifying a different conclusion, or unless the former member shall show to board's  satisfaction, or it shall otherwise appear, that arbitrary or coercive action was taken against the member at the time, which action was not apparent to the reviewing authority from the face of the record.
The evidence before the board which may be considered in connection with the particular discharge document will normally be restricted to that which is relevant and material to the former member's particular term of Marine Corps service or during that term of Marine Corps service, or at the time of separation.
In order to warrant a change, correction, or modification of the original document evidencing separation from the Marine Corps, the former member concerned must show to the satisfaction of the board, or it must otherwise
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satisfactorily appear, that the original document was improperly or inequitably issued under standards of naval law and discipline existing at the time of the former member's original  separation, or under such standards differing therefrom in the former member's favor which subsequent to separation, were made expressly  retroactive to separations of the type and character had by the former member.
In connection with review of executed discharges by the NDRB there is no law or regulation which provides that an unfavorable discharge may be changed to a more favorable discharge solely because of the expiration of period of time after discharge during which the respondent's behavior has been exemplary.  To permit relief, an error or injustice must be found to have existed during the period of the enlistment in question and the respondent's good conduct after  discharge, in and of itself, is not sufficient to warrant changing an unfavorable discharge.
Application for review and explanatory matter may be obtained by writing the Navy Discharge Review Board, Department of the Navy, Washington D.C. 20370.
STATEMENT OF THE INDIVIDUAL
I have been advised of the purpose and procedure for making application to the Board for Correction of Naval Records and the Navy Discharge Review Board.















______________________________



_____________


Ian M. Marine






Date


Lance Corporal, USMC















______________________________


Scott R. Shinn

Captain, USMC


Judge Advocate
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SEPARATION-IN-LIEU OF TRIAL (SILT)

TRACKING SHEET

MILITARY JUSTICE OFFICE, LSSS, 3D MLG
SNM: LCPL IAN M. MARINE, USMC 

Unit: 7th Communication Bn, III MHG, III MEF
Defense Counsel’s(DC)Name: Capt S. R. Shinn
Trial Counsel’s(TC)Name: Capt M. S. JACQUEZ
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