7‑13‑1. UNCHARGED MISCONDUCT--OTHER ACTS OR OFFENSES

NOTE 1:  The process of admitting other acts evidence.  Whether to admit evidence of other crimes, wrongs, or acts is a question of conditional relevance under MRE 104(b).  In determining whether there is a sufficient factual predicate, the military judge determines admissibility based upon a three-pronged test:  (1) Does the evidence reasonably support a finding by the court members that the accused committed the prior crimes, wrongs, or acts?  (2) Does the evidence make a fact of consequence more or less probable?  (3) Is the probative value of the evidence substantially outweighed by the danger of unfair prejudice, confusion of the issues or any other basis under MRE 403?  If the evidence fails any of the three parts, it is inadmissible.

NOTE 2:  Using these instructions.  If the accused requests, trial counsel is required to provide reasonable notice, ordinarily in advance of trial, before offering evidence of other crimes, wrongs, or acts under MRE 404(b).  When evidence of a person’s commission of other crimes, wrongs, or acts is properly admitted prior to findings as an exception to the general rule excluding such evidence (See NOTE 1 on the process of admitting such evidence), the limiting instruction following this NOTE must be given upon request or when otherwise appropriate.  When evidence of prior sexual offenses or child molestation has been admitted, the instructions following NOTEs 3 and 4 may be appropriate in lieu of the below instruction. 

You may consider evidence that the accused may have made identical statement after colluding with Petty Officer Keefe to Lieutenant Commander Wing on 4 September 2009  for the limited purpose of its tendency, if any, to: 

show the accused’s consciousness of guilt

prove a plan or design of the accused to mislead investigators
prove knowledge on the part of the accused that of his duty to safeguard detainees 
prove that the accused intended to intended to mislead investigators
show the accused’s awareness of his guilt of the offenses charged

You may not consider this evidence for any other purpose, and you may not conclude from this evidence that the accused is a bad person or has general criminal tendencies and that he, therefore committed the offenses charged. 

