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MOTION

The Defense raises a Motion to Dismiss, with prejudice, Specification 1 of the Charge because it alleges conduct which occurred before the five year Statute of Limitations.  The authority for this Motion is Article 43, U.C.M.J. and R.C.M. 907(b)(2)(B).
FACTS

1.  [Procedural background of the case.]
2.  [Contention of the alleged victim about the dates the offenses occurred (last offense occurred on 1 Dec 01.)] 

3.  The sworn charges were received by the Summary Court-Martial Convening Authority on 9 Jan 07.  
LAW
4.   Article 43, U.C.M.J., sets forth the applicable Statute of Limitations for alleged violations of the punitive articles of the U.C.M.J.  In recent history, the Statute of Limitations was five years from the receipt of sworn charges and specifications by an officer exercising summary court-martial jurisdiction for the vast majority of alleged offenses, unless otherwise specified.  

5.  [More law.]

6.  [More law.]

ARGUMENT

7.   The acts alleged by ABC are claimed to have occurred more than five years prior to preferral of the resulting charge and specification and receipt thereof for the officer exercising Summary Court-Martial Convening Authority (9 Jan 07) in this case.  
8.  In two recent cases, Army and Navy-Marine Corps trial judges have held that the Statute extension cannot be applied retroactively.  Those respective service appellate courts, however, which are traditionally quite conservative, have recently overturned what the Defense contends was the correct application of the law by trial judges.  See, U.S. v. Ratliff, 65 M.J. 806 (N.M.Ct.Crim.App. 2007); Lopez de Victoria, 65 M.J. 521.
  The Defense, like the respective trial judges, asserts the applicable Statute of Limitations that applies in this case is the five-year statute of limitations set forth in U.C.M.J. Article 43 for all non-rape child sexual abuse allegations which allegedly occurred before the FY 2004 National Defense Authorization Act, Public Law 108-136.   
9.  In making a decision on this issue, the Defense believes the Court should also take into account the Air Force’s failure to pursue this case in 2001 when the allegations were brought to the attention of both SSgt Accused’s Commander at the time, as well as officials at Anybase AFB, TX.  Consequently, the Air Force had access to all available information about the 2001 allegations, at that time, at two separate levels, and chose to take no action.  Accordingly, the Government should not now be permitted to complain that the 04 NDAA must be applied retroactively to revive a prosecution they declined when it was originally reported – at a time when all available evidence was fresh, as well as witness memory. 
10.  Based on the arguments articulated above, our position is that the allegations embraced by Specification 1 of the Charge are time-barred by the law that existed at the time of the alleged acts and by the state of current military law with precedential impact.  The exceptions to the previous five-year statute of limitations provided for by the 2004 NDAA do not apply to the allegations in this case.  The allegations in this case do not fall under any other exception to the Article 43 five-year statute.  Consequently, Specification 1 of the Charge should be dismissed with prejudice.  
RELIEF REQUESTED

11.  THEREFORE, the Defense respectfully requests this Honorable Court grant the Motion to Dismiss (with prejudice) Specification 1 of the Charge for violation of the applicable Statute of Limitations.    

Respectfully Submitted,
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� Interestingly, the Army Court in Lopez de Victoria, in distinguishing its result from Richardson and Toussie, exhibited its willingness to step into the legislature’s shoes when the offense concerns child victims, while concluding that perpetrators who evaded the Vietnam War draft might properly yield a different outcome.  65 M.J. at 529-30.�  But the legal principles at issue are the same in both cases.  They should apply equally to all defendants, regardless of whether the crimes of one set of defendants are deemed more repugnant than those of another. 
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