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1.  Nature of Motion.  This is a motion to dismiss specification 1 of Charge V for failure to state an offense and because Article 120, UCMJ – Indecent Acts is unconstitutional as applied.  R.C.M. 906(b)(1)(B).  The defense has the burden of proof by a preponderance of the evidence.  R.C.M. 905(c).
2.  Summary of Facts.


The prosecution alleges that on 17 April 2010, First Sergeant (1stSgt) I. M. Accused participated in sexual activities in a cabana room at Okuma with Lance Corporal (LCpl) Notta Victim, while Staff Sergeant (SSgt) Third Party and Corporal (Cpl) Fourth Party were present in the room.  All persons present were members of the U.S. Marine Corps.  No non-participants were present in the room.

The alleged acts occurred in the privacy of Cpl Fourth Party’s locked cabana room.  No other person was present other than those actively engaged in the sexual contact.  No video or audio recording was made of events.  The acts occurred during the night hours, the curtains and blinds of the room were closed, the lights in the room were turned off, and there was no means of observation into the room from anywhere else.  LCpl Notta Victim never audibly said no to 1stSgt Accused and made no readily-determinable outward manifestations of a lack of consent to any of the participants, with the exception of LCpl Notta Victim did refuse to consent to performing fellatio on SSgt Third Party and suffered no ill consequences.  
3.  Discussion.

    a.  The Acts Were Not Indecent


United States v. Sims, 57 M.J. 419 (C.A.A.F. 2002) requires that the acts alleged in Charge V and its sole specification must be conducted in an “open and notorious” fashion, i.e. in public, in order to be punishable under Article 134, UCMJ, 10 U.S. Code §934. 


In United States v. Izquierdo, 51 M.J. 421, 423 (C.A.A.F. 1999), the Court approved the following language for instructing members on whether or not an act is committed in a manner that is “open and notorious:”

Sexual acts are considered to be committed openly and notoriously when such acts are performed in such a place and under such circumstances that it is reasonably likely to be seen by others even though others actually do not view the acts. In determining if sexual acts are performed openly and notoriously, you must look not only to the location of the act itself, but also to the attendant circumstances surrounding their commission.
Based on the known facts, there was no open and notorious sexual display or action.  Rather, the alleged acts occurred in the privacy of a locked cabana room with its blinds and shades drawn, under circumstances where there was no reasonable likelihood of anyone seeing what was happening.  “Izquierdo clarified the Berry definition (‘when the participants know that a third person is present’) by holding that it was not necessary to prove that a third person actually observed the act, but only that it was reasonably likely that a third person would observe it.” United States v. Sims, 57 M.J. 419, 421 (C.A.A.F. 2002) (citing Izquierdo and United States v. Berry, 1956 WL 4521 (C.M.A. 1956)).  The “third person” standard should not apply when the other individuals in the room were participating.  It is reasonable to infer that the court is protecting innocent bystanders from seeing sexual acts.  As such the presence of SSgt Third Party and Cpl Fourth Party are not dispositive of the Izquierdo and Berry definitions.
    b.  Indecent Acts Unconstitutional As Applied


Lawrence v. Texas was a landmark Supreme Court case that set forth the proposition that private consensual sexual contact is within the liberty interest protected by the U.S. Constitution.  Lawrence v. Texas, 539 U.S. 558 (2004).  The Supreme Court also acknowledged “an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.” Id. at 572.  Subsequently, United States v. Marcum applied the Lawrence test to the military. United States v. Marcum, 60 M.J. 198 (C.A.A.F. 2004).  The Marcum court interpreted Lawrence to require what it called a “searching constitutional inquiry” for Art 120 cases to withstand this constitutional analysis.  Id. at 205.  In Marcum, the first question CAAF asked was “whether Appellant's conduct was of a nature to bring it within the Lawrence liberty interest.  Namely, did Appellant's conduct involve private, consensual sexual activity between adults?” Id. at 207.  The government has provided no credible evidence to show that the sexual activity was not consensual.  Discomfort is not lack of consent.  LCpl Notta Victim clearly stated at the Art. 32 investigation, at SSgt Key’s trial, and at Cpl Fourth Party’s trial that she did not verbalize any lack of consent.  While the government may insist on contesting the consensual nature of the act, this court can be certain that LCpl Notta Victim never audibly said no and made no readily-determinable outward manifestations of a lack of consent to any of the participants.  From all outward appearances, LCpl Notta Victim consented to the sexual contact by Cpl Fourth Party, SSgt Third Party, and 1stSgt Accused.  

The second question CAAF asked is “whether Appellant's conduct nonetheless encompassed any of the behavior or factors that were identified by the Supreme Court as not involved in Lawrence. For instance, did the conduct involve minors? Did it involve public conduct or prostitution? Did it involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused?”  Id. (citing Lawrence, 539 U.S. at 578).  The case at bar does not involve minors, public conduct, or prostitution. Marcum involved sexual activity between two airmen of differing ranks, one a Technical Sergeant and one a Senior Airman.  The government will likely argue that LCpl Notta Victim is analogous to Senior Airman H. from Marcum, in that consent could not be easily refused because of the differences in rank.  However, on at least one occasion, she was able to vocally manifest her desire not to perform oral sex on SSgt Third Party, thus negating the inference that simply because of the differences in rank, she was unable to refuse the sexual contact.  Her silent consent to vaginal intercourse with Cpl Fourth Party and SSgt Third Party, along with the fondling of her breasts and vaginal area by SSgt Third Party and 1stSgt Accused stands in stark contrast to her able and vocal rejection of SSgt Third Party’s request for oral sex and is plainly indicative of her ability to withhold consent.

1stSgt Accused’s conduct on 17 April 2009 inside the Okuma cabana room occurred in private and involved willing participants, thus falling within the Lawrence liberty interest protected by the U.S. Constitution, and falling outside of the military-specific exception to Lawrence carved out by Marcum.
4.  Relief Requested.  The defense respectfully requests that Specification 1 of Charge V be dismissed.
5.  Evidence.  The defense will submit the Art. 32 testimony from LCpl Notta Victim and the providency inquiries in the cases of United States v. Third Party and United States v. Fourth Party. 

6.  Oral Argument.  Oral argument is requested. 
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