
PROCEEDINGS OF A GENERAL COURT-MARTIAL


The Military Judge called the Article 39(a) session to order.  The court met at Dyess Air Force Base, Texas, at 0845 hours, 11 October 2011, pursuant to the following orders:

[The convening order, Special Order A-36, dated 13 May 2011 is numbered as page 1.1, and Special Order A-1, dated 6 October 2011 is numbered as page 1.2.  The USAF Trial Judiciary memorandum, detailing the Military Judge, is numbered as pages 1.3 and 1.4.]
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MJ:
The court is called to order.


MJ:
This Article 39(a) session is called to order.


ATC:  This court-martial is convened by Special Order A-36, Headquarters, 12th Air Force, Davis-Monthan Air Force Base, dated 13 May 2011, as amended by Special Order A-1, same headquarters, dated 6 October 2011, copies of which have been furnished to the Military Judge, Counsel and the Accused, and which will be inserted at this point in the record.

The Charges have been properly referred to this court-martial, and the original charges were served on the Accused on 17 May 2011.  The additional charge was served on the Accused on 4 October 2011.  The prosecution is ready to proceed in the case of the United States versus 1st Lieutenant Patrick T. Burke.

The Accused and the following persons detailed to this court are present:  

Lieutenant Colonel Matthew D. Van Dalen, Military Judge;


Captain Kirk W. Albertson, Senior Trial Counsel;


Captain Dustin B. Kouba, Assistant Trial Counsel; 

Mr. Neal A. Puckett, Esq., Defense Counsel;


Captain Ranae L. Doser-Pascual, Assistant Defense Counsel.

The members are absent.  

Technical Sergeant Tara K. Jordan has been detailed reporter of this court and has been previously sworn.  


Captain Albertson is the trial counsel and detailed by Lieutenant Colonel Christopher Smith, Chief Senior Trial Counsel to this court-martial.  I have been detailed to this court-martial by Lieutenant Colonel Patrick J. Dolan, Staff Judge Advocate, 7th Bomb Wing, Dyess Air Force Base, Texas.  All members of the prosecution are qualified and certified under Article 27(b) and sworn under Article 42(a), Uniform Code of Military Justice.  No member of the prosecution has acted in any manner which might tend to disqualify us in this court-martial.


MJ:
1st Lieutenant Patrick T. Burke, thank you for standing.  You may have a seat.

[The Accused stood up and then resumed his seat.


MJ:
There are a number of matters we will be discussing throughout these proceedings.  And when it's appropriate for you to stand, I will instruct you to do so.


You have the right to be represented by Captain Ranae Doser-Pascual, your detailed Military Defense Counsel.  She is provided to you at no expense to you.  You also have the right to request a different military lawyer to represent you.  And, if the person you request is reasonably available, he or she would be appointed to represent you free of charge.  If your request for this other military lawyer were granted, however, you would not have the right to the services of your detailed defense counsel because you are entitled only to one military lawyer.  You may ask your detailed counsels' superiors to let you keep her on your case, but your request would not have to be granted.  


In addition, I note that you are accompanied by a civilian attorney.  So, you may already know that you have the right to be represented by a civilian lawyer.  A civilian lawyer would have to be provided by you at no expense to the government.  If you are represented by a civilian lawyer, you can also keep your military lawyers on your case to assist your civilian lawyer, or you could excuse your military lawyer and be represented only by your civilian attorney.  Do you understand that?


ACC:
Yes, sir.

MJ:
Do you understand that?


ACC:
Yes, sir. 


MJ:
Do you have any questions about your rights to counsel?


ACC:
No, sir.


MJ:
By whom do you wish to be represented?


ACC:
Sir, I would like to be represented by Mr. Neal Puckett and Captain Doser-Pascual.


MJ:
And by them alone?


ACC:
Yes, sir. 


MJ:
The defense counsel will announced by whom they were detailed and their qualifications.

CDC:
Yes, Your Honor.  I was detailed by Major Brent Dishman, the Senior Defense Counsel at Sheppard Air Force Base.  I was previously the Area Defense Counsel here at Dyess but am now stationed at joint base Andrews Naval Air Facility in Washington, Maryland.  I am qualified and certified under Article 27(b) and sworn under Article 42(a) of the Uniform Code of Military Justice.  And have not acted in any manner which might tend to disqualify me from this court-martial.


MJ:
Mr. Puckett.


CDC: Good morning, Your Honor.  I entered a notice of appearance earlier in the course of this case but I will say it for the record that my business address is 1800 Diagonal Road, Suite 210, Alexandria, Virginia.  I am admitted to practice before the--and am in good standing, before the highest courts of the State of Indiana, the Commonwealth of Virginia.  I am also admitted in the Eastern District of Virginia.  I am a retired Marine Judge Advocate and former Military Judge.  And so, therefore, I am previously certified in accordance with Articles 27(b), as well as Article 26(b)--c and d of the Uniform Code of Military Justice.  And at that time sworn under Article 42(a).  I'm also admitted before the Court of Appeals for the Armed Forces.  And I have been retained to represent Lieutenant Burke in this case, and have not acted in any disqualifying capacity.

MJ:
Very well.  Since you are no longer on active duty, as I understand it, you will need to be resworn.  So, please raise your right hand.

[Mr. Neal A. Puckett, Esq. was sworn.]


MJ:
I have been properly certified and sworn, and detailed by Colonel Mark Allred, the Chief Trial Judge of the Air Force Trial Judiciary, to this court-martial.  


Counsel for both sides appear to have the requisite qualifications and all personnel required to be sworn have been sworn.  Trial Counsel will announce the general nature of the charges.

ATC:
The general nature of the charges in this case is one specification of drunken operation of a vehicle in violation of Article 111 of the Uniform Code of Military Justice.  One specification of wrongful appropriation in violation of Article 121 of the Uniform Code of Military Justice.  One specification of assault consummated by a battery in violation of Article 128 of the Uniform Code of Military Justice.  One specification of assault upon a commissioned officer in violation of Article 128 of the Uniform Code of Military Justice.  And one specification of wrongfully and unlawfully leaving the scene of an accident without providing identification in violation of Article 134 of the Uniform Code of Military Justice.   The original charges were preferred by Lieutenant Colonel Michael A. Miller, former Commander 9th Bomb Squadron, Dyess Air Force Base, Texas, and forwarded with recommendations as to disposition by Colonel David B. Bean, Commander, 7th Bomb Wing, Dyess Air Force Base, Texas.  The additional charge was preferred by Lieutenant Colonel Matthew R. Brooks, Commander 9th Bomb Squadron, Dyess Air Force Base, Texas, and forwarded with recommendations as to disposition by Colonel David B. Bean, Commander, 7th Bomb Wing, Dyess Air Force Base, Texas.  All charges were investigated by Captain Teah Lee Lambright. 

Your Honor, are you aware of any matter which might be grounds for challenge against you?


MJ:
I am not.  However, my prior involvement in this case consisted of being assigned to this case after the prior judge, Colonel Moore, had been assigned to it.  I received the charge sheet, an amended charge sheet, and have received various items of correspondence from both sides.  In addition, immediately prior to this court session, counsel for both sides and myself held a Rule for Court-Martial 802 conference to discuss the order of events, expected issues, and other administrative matters.  Counsel, is that an accurate summary of our prior discussions?


ATC:
Yes, Your Honor. 


MJ:
Defense?


CDC:
It is, Your Honor.


MJ:
Does either side desire to question or challenge me?


ATC:
No, Your Honor.


CDC:
No, Your Honor.


MJ:
Lieutenant Burke, you have a right to be tried by a court consisting of at least five officer members.  You are also advised that no member of the court would be junior in rank to you.  Do you understand what I have said so far?


ACC:
Yes, sir. 


MJ:
Now, if you are tried by court members, the members would vote by secret written ballot and two-thirds of the members must agree before you could be found guilty of any offense.  If you were found guilty, then two-thirds must also agree in voting on a sentence.  You also have the right to request a trial by military judge alone.  And, if approved, there would be no court members and I alone would determine whether or not you are guilty or not guilty.  If I found you guilty, then I alone would determine your sentence.  Do you understand the difference between trial before members and trial before military judge alone?


ACC:
Yes, sir.


MJ:
Do you understand the choices that you have?


ACC:
Yes, sir.   


MJ: By what type of court do you wish to be tried? 

CDC:
Your Honor, if I may?


MJ:
You may.


CDC:
May we take a brief recess before continuing with that?


MJ:
Yes.  How long would you----


CDC:
No more than ten minutes, Your Honor.


MJ:
Very well.  We can be in recess for ten minutes.


CDC:
Thank you, sir.

[The Article 39(a) session recessed at 0853 hours on 11 October 2011.]

[END OF PAGE]

[The Article 39(a) session reconvened at 0924 hours on 11 October 2011, with all parties present, the members were absent.]

MJ:
The court is again called to order.  

ATC:
The parties are present, the members are absent.


MJ:
Defense counsel, have you had enough opportunity to discuss whatever matters during the recess?


CDC:
Yes, Your Honor, we have.  And we would ask the military judge to readvise as to forum rights.


MJ:
All right.  Lieutenant Burke, you have a right to be tried by a court consisting of at least five officer members.  You are also advised that no member of the court would be junior in rank to you.  Do you understand what I have said so far?


ACC:
Yes, sir. 


MJ:
Now, if you are tried by court members, the members would vote by secret written ballot and two-thirds of the members must agree before you could be found guilty of any offense.  If you were found guilty, then two-thirds would also have to agree in voting on a sentence.  You also have a right to request a trial by military judge alone.  And, if approved, there would be no court members and I alone would decide whether or not you are guilty or not guilty.  If I found you guilty of any offense, then I alone would determine a sentence in your case.  Do you understand the difference between trial before members and trial before military judge alone?


ACC:
Yes, sir.


MJ:
And do you understand the choices that you have?


ACC:
Yes, sir.   


MJ: By what type of court do you wish to be tried?

ACC:
Sir, we'd like to be tried by military judge alone.

MJ:
Very well.  Defense counsel, is there a written request for a trial before Military Judge alone?


CDC:
There is, Your Honor, and I'll bring it to the bench.
[The CDC gave the Appellate Exhibit II to the military judge.]


MJ:
All right.  I'm going to mark this as Appellate Exhibit--defense counsel, the court reporter, during that recess, mentioned that you had already marked an item as Appellate Exhibit I?


CDC:
That's correct, Your Honor.  That was the motion for release of counsel.


MJ:
All right.  What I'll do is I will mark this as Appellate Exhibit II.  And, defense counsel, is that one of the matters that was discussed during the recess?  And again, I don't want to intrude on upon any attorney-client privilege matters, but was this matter discussed already?


CDC:
Your Honor, that was the subject matter of the meeting during the recess.


MJ:
Very well.  Does the Accused have a copy before him?


CDC:
No, sir. 


MJ:
All right.  


CDC:
But he just signed it so he remembers it, sir.


MJ:
Lieutenant Burke--why don't I do this?  Defense counsel, why don't you retrieve this and provide it to your client.  

[The CDC retrieved Appellate Exhibit II from the military judge and gave it to the Accused.]


CDC:
That's been done, sir.


MJ:
Lieutenant Burke, Appellate Exhibit II, now that you have it before you that I have reviewed, is a Request for Trial Before Military Judge Alone.  Is that your signature on the document in Section 1, I believe?

ACC:
Yes, sir. 


MJ:
Now, at the time of this request, since it was very recently, you were aware that I would be the judge in your case?


ACC:
Yes, sir. 


MJ:
And is your request a voluntary one?  And by that I mean are you making this request of your own free will?

ACC:
Yes, sir.


MJ:
Now, if I approve your request for trial by me alone, keep in mind that you give up your right to be tried by a court consisting of members.  Do you understand that?


ACC:
Yes, sir. 


MJ:
And with that in mind, do you still wish to be tried by me alone?


ACC:
Yes, sir, I do.


MJ:
Very well.  Defense counsel, once again, if you wouldn't mind returning that document to me?


CDC:
Handing the form to the military judge.

[The CDC returned the document to the military judge.]


MJ:
Thank you.  Very well, your request for trial before military judge alone is approved.  I have signed the appropriate location which is Block 4 Alpha.  Now in 4, excuse me, 4 Charlie.  In 4 Alpha it does require that the request have my typed name.  That portion is blank.  What we will do is we will fill that in during an appropriate recess.  

MJ:
The court is assembled.  The Accused will now be arraigned.

[The court-martial was assembled at 0928 hours on 11 October 2011.]


[END OF ARTICLE 39(a) SESSION]
PROCEEDINGS OF THE COURT
ATC:
All parties to the trial have been furnished with a copy of the charges.  Does the Accused want them read?

CDC:
No, Your Honor.

MJ:
The reading may be omitted.

[The Charge Sheets are numbered as pages 14.1, 14.2, 14.3, 14.4, and 14.5.]
[END OF PAGE]

ATC:
The charges are signed by Lieutenant Colonel Michael A. Miller, former Commander, 9th Bomb Squadron, Dyess Air Force Base, Texas, and Lieutenant Colonel Matthew R. Brooks, Commander 9th Bomb Squadron, Dyess Air Force Base, Texas, both persons subject to the code as accusers, are properly sworn to before a commissioned officer of the Armed Forces authorized to administer oaths, and are properly referred to this court for trial by Lieutenant General Glenn F. Spears, former Commander, 12th Air Force, Davis-Monthan Air Force Base, and Brigadier General John A. Norman, Commander 12th Air Force, Davis-Monthan Air Force Base, the Convening Authorities.  

MJ:
Accused and Defense Counsel, please rise.

[The Accused and his Counsel stood up.]


MJ:
1st Lieutenant Patrick T. Burke, how do you plead?  Before receiving your plea, I advise you that any motion to dismiss or to grant other appropriate relief should be made at this time.  Your defense counsel will speak on your behalf.

[The Accused and his counsel stood up.]


CDC:
Your Honor, there are no motions.  And Lieutenant Burke pleads as follows:

PLEAS
CDC:
To the Charges and Specifications: Not    Guilty.

MJ:
Thank you, please be seated.

[The Accused and his counsel resumed their seats.]


MJ:
Defense counsel, we already discussed the first request--excuse me, the first Appellate Exhibit, the Motion to Release Counsel the--your co-civilian counsel in this case.  It has been marked as Appellate Exhibit I.  I have reviewed that request.  There was no written response by the government.  I granted that request and I will place that ruling in the record as Appellate Exhibit III.  


All right.  Also counsel, in our preliminary R.C.M. 802 conference, there was some discussion with respect to the additional charge.  The additional charge was re-referred approximately a week ago, I believe six days ago.  There was no subsequent investigation of that offense.  Government, do you have a position on that?


ATC:
Yes, Your Honor.  During the original Article 32 hearing, investigated by Captain Teah Lambright, Captain Lambright investigated all elements of the original Charge IV which included the terminal element.  The government did not initially charge the terminal element and in lieu of case law we withdrew that charge and preferred and referred that charge including the terminal element but because it was previously investigated we--it is our position that a second 32 hearing is not required.


MJ:
All right.  Defense, do you have any position on that?

CDC:
No, Your Honor.

MJ:
All right.  Do you object to the charge being heard at this court-martial without a subsequent investigation?


CDC:
No, Your Honor. 


MJ:
Very well.  Does the government have an opening statement?


ATC:
Yes, Your Honor.  I'd  ask for a short in-place recess so I can set up the presentation.


MJ:
Very well.  What type of presentation is it?


ATC:
It will be a power-point presentation, sir.


MJ:
All right. And where will it be presented?


ATC:
This white wall, sir, is where the projector--


MJ:
Okay.  Very well, you may.  We will be in recess in-place. You may set up whatever you need to set up.

[The court recessed in-place at 0932 hours on 11 October 2011.]
[END OF PAGE]

[The court reconvened at 0937 hours on 11 October 2011 with all parties present.]


MJ:
The court is called to order.  Government are you ready to proceed?

ATC:
Yes, Your Honor. 


In the early morning hours of August 10th, 2010, Miss Wendy No Moccasin stood next to her crashed vehicle on the side of a winding road on Skyline Drive, Rapid City, South Dakota.  Moments earlier her car had been forcibly taken from her, she had been assaulted, her glasses had been knocked off of her face, her keys had been ripped from her hands, she had been told that if she didn't give up her keys that she would be killed.  The individual that assaulted and took the keys from Miss No Moccasin drove the vehicle and crashed the vehicle is this man, Lieutenant Patrick Burke.  

Lieutenant Burke the previous day, with a crew of three others, ran a jet ferrying mission from Al Udeid Air Base to Ellsworth Air Force Base to return a jet needing repair.  The mission lasted 20 plus hours, they were in the air for over 20 hours.  When the four made it to Ellsworth Air Force Base they landed, they debriefed.  The crew will tell you that the debriefing lasted between 15 and 30 minutes.  After the debriefing they made a quick stop at the BX so two of the crew members could buy some civilian clothes to go have a meal in Rapid City later that evening.  They had agreed that after they got checked into lodging they would make their way into Rapid City around 1800.  So, the crew makes it over to lodging.  There is some problem with their arrangements.  It takes about 45 minutes for them actually figure out which rooms they are supposed to be in, and they finally get checked into their rooms.  

Major Ferguson, one of our witnesses, one of the members of the crew, he's a weapons system officer or a navigator in the back of the B-1, he is going to tell you that he wanted to go out to the Firehouse Brewing Company.  It's a local establishment at Rapid City.  They brew their own beer there, they've got good food and it's a popular location.  And he had been stationed there before so he was interested in going back there.  So, the crew agrees that's where they will go.  And a Lieutenant from Ellsworth Air Force Base has actually provided to them to be their sober driver for the evening.  So, the group of 5, at approximately 1800, head over to the Firehouse Brewing Company.  While they're at the brewing company they each had a meal, they shared some pitchers, they each have a couple of drinks while they're there.  

After they have concluded their meal, the group, the five decide let's go--how about a drink at a different location?  So the crew heads over to the Paddy O'Neal's Club in the Alex Johnson Hotel.  While there they have a couple of more drinks.  Captain Adams, the other weapons system officer in the crew, decides that "Hey I'm interested in going out and checking out the motorcycles.  Is there anybody interested that would go with me?"  Major Dykas, the fourth individual that I haven't mentioned yet, a fourth witness that you'll see today, and Major Ferguson both decide "No thank you.  We prefer to just go back to billeting."  However, Lieutenant Burke says "I'll go with you."  August 9th, 10th, 2010, is about the same time frame as the Sturgis Biker Rally in Deadwood, South Dakota, so a lot of the overflow motorcycles end up in Rapid City.  So, after Paddy O'Neal's, Captain Adams and Captain Burke are--or Lieutenant Burke, head to up and down the strip.  

They make their way, after looking at some motorcycles, to Teddy's Sports Grill.  Teddy's is dead.  It's them and the bar tender.  They have a drink there.  This is where they meet Miss Wendy No Moccasin.  Wendy comes in and she's friendly to Captain Adams and Lieutenant Burke.  She is not interested in any kind of sexual relationship, she's just looking to have some acquaintances that night, hang out, and go have a couple of drinks.  Teddy's is dead so they decide, you know, "Hey is there anywhere else we could go?"  And Wendy is going to tell you that the next place they went was the Oasis Lounge.  Wendy actually drove them to the Oasis Lounge which was only a couple of blocks away from Teddy's.  

At the Oasis they stay there for quite some time.  The three of them now, the group has been reduced to Captain Adams, Lieutenant Burke and Miss No Moccasin.  They play pool together, have some drinks there.  Lieutenant Burke meets Mr. Matthew Hosman while there.  He hangs out at the bar with Mr. Hosman and his group of friends while he is intermittently playing pool with Ms. No Moccasin and Captain Adams.  Mr. Hosman is here today and he is going to tell you that by the time he met Lieutenant Burke, Lieutenant Burke was pretty well three sheets to the wind.  He had had several drinks that night already, and he has several more at the Oasis.  The three of the party, Captain Adams, Lieutenant Burke and Ms. No Moccasin, stay until closing at the Oasis; they are there until last call.  

After the Oasis Captain Adams and Wendy decide "Let's go to Wendy's cousin's house and see if there's an after party going on."  They quick stop at the Loaf and Jug and they pick up a 24 pack of Budweiser and they head over to Wendy's house--Wendy's cousin's house.  When they arrive Captain Adams and Lieutenant Burke stand outside and have a beer while Wendy goes in to check with her cousin to see if it's okay if they come over and hang out.  Well Wendy's cousin declined the offer.  They don't end up handing out there.  They finish their beers and try to figure out where else they could go.  Wendy suggests that they go to Skyline Drive.  Skyline Drive is a scenic location in the middle of Rapid City.  It's a road that is--that you will hear from the witnesses, is relatively winding, a lot of the locations on that road are dark.  It's--there's a lot of large trees, it's very hilly, the elevation changes quickly.  The first place they go to on Skyline Drive is this top location up here. It will often be referred to by the witnesses today as the "scenic overlook."  The map is orientated north so the scenic overlook actually looks towards the northwest of the city, and you can see lights from the city.  This is what that location would look like during the day, and this is what it would have looked like that night if a picture were taken at that location.  


When they get to this location at night, they are hanging out right over by this back wall right here.  They're sitting on the edge there drinking their 12--24 pack of Budweiser each of them having a couple of beers there; they are throwing the cans over the edge.  At some point while they were there another car shows up, it's a white SUV vehicle.  And there's--the witnesses will tell you that there's between three and four individuals, most of the male, and they appear to be members of a gang.  Captain Adams will tell you that Lieutenant Burke actually goes and talks to them.  And he is speaking fluent Spanish to them.  Captain Burke's--Captain Adams doesn't admit that he is a fluent speaker in Spanish but he says that "I can speak Spanish so I understood that Patrick was very competent at speaking Spanish and he was having a conversation with those individuals."


At some point they decide that the situation really isn't safe, these people are claiming that they are gang members, let's head out of this location.  And they start driving south.  And this is a view south.  And you see these radio towers here.  These will be an important reference point for you.  So the second location they go is not actually on this map.  It's another scenic overlook that faces straight west into Rapid City. Again, you can see the towers but now they are to the north.  In this one you can barely see them but the evidence that you will be provided will show you that you'll have a lighted tower in the back here.  On this map those towers appear right in this circle.        

They get to this location, the group of three, still Captain Adams, Lieutenant Burke and Ms. No Moccasin.  And they decide to have a couple more drinks.  Captain Adams pulls out his smart phone, or his MP3 player and starts playing some music for the group.  Lieutenant Burke starts teaching Wendy how to two-step.  But Wendy herself will tell you, this is not a--it's not sexual in any way.  It was just a friendly dance.  He was trying to, you know--they're trying to have fun.  

At some point at this location Lieutenant Burke starts to claim that Miss No Moccasin and Captain Adams are CIA agents.  And that Jack Bower has told him that the situation is just too perfect.  Captain Adams is going to tell you that Jack Bower is fictional TV character from the TV show 24.  Apparently Lieutenant Burke while he was at Al Udeid waiting to bring a jet back to Ellsworth had been watching one or two seasons worth of episodes constantly while waiting for the jet to get ready for them to fly over.  So then Lieutenant Burke starts claiming that Captain Adams and Ms. No Moccasin are CIA agents.  Captain Adams realizes "All right, the night is finally over.  It's time to go home."  The night up until this point is strange as it is.  I mean it seems to Captain Adams that they weren't really having a lot of fun everywhere they went, the night just kept rolling on.  

So, everybody gets back in the car.  And Wendy says "I'll give you guys a ride to Ellsworth Air Force Base."  So they start heading north again.  Ellsworth, from this location, is approximately 20 miles away.  They make it to point three right next to those towers that were circled in a previous slide.  At point three this is where Wendy is forced to slam on her breaks in the middle of the road because from the back passenger seat Lieutenant Burke is striking with his hands and his fists the heads of both Captain Adams who was in the front passenger seat, and Miss No Moccasin who is driving.  Lieutenant Burke actually puts Captain Adams in a sleeper hold or some kind of like bar--arm bar across his throat.  Captain Adams describes passing out for a brief second or two and not quite sure what is going on.  Ms. No Moccasin tries to assist Captain Adams by prying away the arm but is forced to stop. On stopping she turns off the vehicle and takes the keys with her.  The three parties get out of the vehicle.  Captain Adams is going to tell you that he actually runs immediately into the woods and starts heading back to town because he's afraid that Lieutenant Burke is going to keep attacking him.  He is going to tell you that his shirt was ripped inside the vehicle.  He is going to tell you that he got a cut and a knot on his forehead on the right front side of his forehead from Lieutenant Burke's--one of his rings on his hand.  Miss No Moccasin, watching Captain Adams run away and left with Lieutenant Burke, starts to turn and from behind the car comes Lieutenant Burke who knocks her to the ground.  The car stops right about here.  Wendy gets knocked to the ground somewhere near the edge of the road right here.  Wendy's glasses fall off never to be found again.  Wendy on the ground is grasping her keys to her chest.  She is grasping them to the right side of her chest so hard as Lieutenant Burke tries to pry them from her hands she actually leaves a mark on her chest.  And we know it's a mark from the keys because the seatbelt for a driver goes across the other side.  As soon as Lieutenant Burke takes the keys from the car from Miss No Moccasin she is of enough clear mind where she actually calls 911 immediately.  And while she is connecting to 911 she is threatening Lieutenant Burke that "I'm going to call 911.  I'm going to call 911 if you don't give me my keys back."  Well he gets in the car and he drives it down this road around this first bend.  And you are going to hear on the 911 tape the car screech away.  He makes it around the first bend but he is not expecting a second bend, and he ends up putting the vehicle right into these guide wires right at this fourth point, this hairpin turn.  That's the vehicle.  That's the vehicle in the early morning hours of 10 August 2010.  


But what happens isn't over yet.  Lieutenant Burke flees the scene.  When the cops finally arrive and Wendy is standing near her car as she is trying to find her car you'll hear on the 911 tape she is frantic.  She is afraid that potentially--she is going to tell you that she's afraid that, potentially, Lieutenant Burke is lurking in the area.  After about 15 minutes on the phone with the 911 operator, the police finally arrive.  And you can see the front of the police car right there.  Lieutenant Burke is no where to be seen.  The call that Wendy placed to 911 was at 4:20 in the morning on 10 August.  She was dropped off by the police officers later that morning.

Back at Ellsworth Air Force Base Captain Adams finally makes it back to base at about 6 a.m.  And he tries to wake Major Dykas and Major Ferguson the two other crew members and let them know that "Hey Lieutenant Burke and I--."  He indicates to them that Lieutenant Burke is missing.  Major Ferguson goes on a search for Lieutenant Burke.  First he secures a vehicle and then allows Captain Adams to sleep a little bit.  Captain Adams had been up 30 plus hours by the time he gets back to Ellsworth Air Force Base.  And, assumingly, so was Lieutenant Burke also awake for that long.  

Major Ferguson and Captain Adams get in the borrowed vehicle.  They head back into Rapid City from Ellsworth Air Force Base and they drive up Skyline Drive.  And they make it to, which doesn't appear on this map, a north point on the map that it's a location that has a restroom and at that point is when Major Dykas calls from Ellsworth Air Force Base indicating to them that Lieutenant Burke had arrived.  


Major Dykas is going to describe to you what Lieutenant Burke looked like.  He looked like a guy that had just slept on a mountainside.  He was dirty and grungy.  The four--the four part--the four members of the crew decide to have lunch at approximately 1500 on the 10th, and they go to Boston's.  They talk about what happens.  Lieutenant Burke says "If that really did happen I don't remember, but if it did happen I'm sorry."

After they leave Boston's they head back up Skyline Drive.  Lieutenant Burke brings them right to this location and says "I recognize that green roof.  I stayed somewhere in this green area last night and woke up on that side of that hill."  Lieutenant Burke the next day searches--the crew gets out and searches the immediate area of this hairpin turn.  Lieutenant Burke makes his way all the way down the hill and the rest of the crew drives north and then back down and come pick him up in this general area.  He didn't find his cell phone that was missing.  

Your Honor, the evidence in this case is going to show that Lieutenant Burke made the decision to go out and drink many drinks after being sleep deprived and, as the crew will tell you, they took go pills or Dexedrine, and likely still feeling the remnants of Dexedrine, which is an amphetamine that will keep you going and going and going.  Lieutenant Burke knew that he took those voluntary--voluntarily, the Dexedrine, and knew that he should not combine them with alcohol.  He chose to combine lack of sleep, Dexedrine, and alcohol which resulted in him assaulting a senior commissioned officer, a civilian female, driving a vehicle drunk that he just stole, and then fleeing the scene of an accident.  Your Honor, the evidence is going to show that Lieutenant Burke is guilty of the charges that the government has brought for you today.  Thank you.


MJ:
Does the defense have an opening statement or do you wish to reserve until after the close of the government's case?


CDC:  Your Honor, we would like to make it now, please.

MJ:
Proceed.


CDC:  Thank you, Your Honor.  Permission to move about the courtroom, sir?


MJ:
Granted.


CDC:
Your Honor, most of what Captain Kouba told you the evidence will show.  There were a lot of events that occurred that night.  A car was crashed.  But he's--you would understand better what happened if he had told you everything he knows.  And, of course, he's being a good advocate and he is leaving it to the defense to bring forward the favorable information which, of course, we'll ask the court's forbearance of, you know, deciding what happened until the court hears the defense case as we would expect.


Let me--I'm not going to tell the court a chronological story like Captain Kouba did, although it was-his rendition was very good.  Let me give you some salient facts that I'd like the court to be looking for.  First of all, let me talk about as a result of the Article 32 investigation and the facts and the evidence coming out and a full fleshing out of all that, we realize, and, of course, the government realized too, that there were some bizarre sorts of things that were said that night.  There were some bizarre actions.  And even if--even if the accuser's version of events is true, these are--these are not the things that one would expect of an Air Force Academy graduate and an Air Force officer if true.  And, even if not true, we know that Captain Adams--Captain Adams will tell this court that he was in the front seat of Wendy's vehicle at the relevant time when things started to go south, having earlier heard Lieutenant Burke say some bizarre things and some kind of crazy thing, got him to calm down, well maybe we need to get back to base, maybe we need to shut down the evening, he awoke to being throttled, being hit in the head, and the only person in the back seat was Lieutenant Burke.  And so, and then he is saying some crazy things, and so the evidence will show that there was a--there was a triggering event when everything seemed to go south in terms of bizarre.  That was curious to everyone who was hearing this evidence.  

And so, we asked, and I think the convening authority ordered that a 706 board be convened.  Assigned to the board were three mental health professionals.  You'll hear from--you'll hear from two of those here, or maybe just one, two of the three, two psychiatrists and one psychologist.  They conducted an exam and various kinds of testing of Lieutenant Burke and reached two--well reached one major conclusion.  And that was due to the--and one of the witnesses, Major Kendall, will say, her words, a perfect storm.  A perfect storm of sleeplessness for anywhere from 36 to 41 hours depending on which, you know, whose estimate of time you believe.  Thirty-six to forty-one hours of sleeplessness which, of course, was--the sleeplessness was enabled by four, ten milligram doses of go pills or Dexedrine which the crew routinely takes on 20 hour flights moving jets back and forth, world-wide operations, it's routine for the Air Force.  And perhaps, but not necessarily, also alcohol use.  

The mental health professionals will testify that they cannot with any degree of certainty say which of those factors was more contributory to the condition.  The diagnosis that they reached  they will say that they can't really tease out the individual factors to say that, you know, if one wasn't there what would have happened.  We will have one of them testify--the one will testify that this condition, and I'll mention it in a moment, this condition that they diagnosed that occurred that evening probably would have occurred in the absence of alcohol.  So, alcohol was not--in other words, they know from--they know from the literature, they know from scientific testing, mental health testing, that the diagnosis that they rendered on Lieutenant Burke about what happened that night would happen with the extreme sleep deprivation alone.  So--and they'll also tell the court that there was no--there was no testing done specific to Lieutenant Burke that he would have any foreseen ability of any of this happening that if he drank, for instance, that he would reach this state or that sleep deprivation would cause him to reach this state because he had never taken four of these things before and that's certainly not part of the ground testing.  But the diagnosis they reached, Your Honor, and you'll hear this, that the evidence will show, is that he was in a delirium.  He was in a state of delirium.  And they found unanimously and resolutely that he was--he was not mentally--he could not be held mentally responsible for his actions.  And we'll save comment on that for later in argument.  But that was--that was sort of anticipated but the court knows how rare that is.  

So, basically, what they came to conclude and we also got assigned to the defense team an 06, an Army 06 forensic psychiatrist to assist us in sorting through this data and also possibly testify and you will hear from him as well, he conducted in Washington D.C. at Walter Reed his own separate testing of--and evaluation of the case where, you know, he had all the sort of the evidence of what happened, the statements and so forth, and interviews and testing with Lieutenant Burke. He independently concluded the exact same diagnosis that at the time these offenses were allegedly committed Lieutenant Burke was in a state of delirium.  And the delirium caused him to be unable to appreciate the true nature of what was happening around him.  


So, the decisions that he made or didn't make, depending on how the evidence sorts out for the court here, the court is going to be compelled to conclude because there is no--there is no contrary evidence, we've got four uniformed mental health professionals saying that he lacked mental responsibility for his actions at the time simply because he was in a state of delirium.  He didn't know where he was.  He was in a fight or flight scenario in his mind.  


They will tell you that the evidence will show that after 18 hours of sleeplessness some humans can start to hallucinate, hallucinations in sounds and sights; but 36 to 41 hours it would be difficult for mental health professionals to believe that someone would not hallucinate and be delirious and perceive things that aren't there.  And the concept that they talk about is a paranoia, a paranoia sets in.  And so, fears and paranoia and things would take hold of someone who has been up for, you know, a day and a half without sleep.  So, that's--that's going to become, Your Honor, a center piece of this case.  And it's something that, you know, legally has to be taken into consideration.  

But we're going--we're going to bring it even more, Your Honor.  We also didn't know really what we were listening to on the 911 tape or recording.  I keep saying tape because I'm old, recording.  So, we surveyed the field to try to find a forensic audio expert.  We are going to bring the court a forensic audio expert who will testify based on he's got testing--sound testing equipment and he can produce a visual representations of sound waves and things like that he will educate the court about.  But what he is going to tell the court is that the sound that the court will hear when the court listens to the 911 recording of--it sounds like an automobile revving.  It sounds like two--two separate sounds of revving.  Doctor Papcun a PhD will testify that, based on his analysis of that sound, that there is no Doppler effect present.  And the Doppler is critical because a Doppler effect would indicate movement either away from or toward the device that is picking up the sound and in this case it would Wendy.  Wendy is connected to 911, the 911 operator is taping, recording and so we have preserved that recording.  So, a plausible government theory in listening to that and dove tailing it with what Wendy's testimony will say would lead one--would lead the untrained ear to believe "Well gosh that sounds like Lieutenant Burke speeding away in her car."  The problem is it's two revving sounds and then it stops.  There is no continuing sound.  And what you'll see, Your Honor, is when you look at those pictures of the view down the road where he says she was by the side of the road, the car took off, it's a long distance before a car disappeared.  He would still--the expert will say you would still hear a car sound of some type if that was the case.  But in any case, he is resolute in his finding to a scientific certainty that the sound that's being heard is motionless with respect to the phone that's picking it up.  And the evidence will show, Your Honor, from this forensic audio testimony, the evidence will show or at least suggest that the call is being made at or from inside the car.  And it will prove that Wendy No Moccasin's story is a lie, it's a fabrication.  We will bring the court evidence, evidence that will also show that she has been arrested a couple of times, been cited numerous times for driving without a license or insurance.  She was driving without a license or insurance that night.  She had recently spent some time in jail for reckless driving.  So, she has a motive to fabricate her story because she has crashed her car and she can't--we are going to suggest that the sound may--the sound you may hear is her trying to extricate her car from that barrier because it's obvious she is co-located with the car when she is making this call, that she is actually behind the wheel, we believe the evidence will show, trying to extricate the car because she can't be found in a crashed car by the cops because she's got this record.  And, oh by the way, the police officers who were at the scene will testify that they tested her blood alcohol concentration and it was point 14.  So, they didn't cite her for drunk driving but we know that earlier in the evening she was driving, she certainly drove her car into that barrier as well, she was drunk driving and she had to come up with a story and may have already had a story ready to explain why she was driving drunk and crashed her car.  Because, after all, she just had these two crazy aviators in her car fighting with one another.


Your Honor, we believe the evidence will show conclusively that Lieutenant Burke entered an altered state of reality in his mind through suggestibility from the episodes of 24 that he--that he had watched at Al Udeid, and through a sense of fear, sleep deprivation, and the other--I should say, Your Honor, the other diagnosis that the psychiatrists and psychologists will testify about is that he currently suffers from no mental diagnosis at all.  There is no psychological diagnosis presently.  He is a perfectly normal, health person that doesn't have a history of alcohol abuse or anything like that.  


So, Your Honor, the case--we certainly are not--the evidence will show that Lieutenant Burke--let me back up to the beginning of the evening and talk about the rest, the front part now.  The evidence will show, and Captain Adams will testify, that he is a biker and this--and the biker by the way is Sturgis and not Deadwood.  As a biker I know this because I've been there.  And he wanted to go out and look at bikes.  His wingman said, "I'll join you."  You know, nobody goes out alone.  But the two wingmen went off understanding, of course, the Captain has almost 17 years in the Air Force, Lieutenant Burke is a junior first Lieutenant, he is the wingman and he is not in charge of the operation that night after dinner.  Captain Adams--the evidence will show that Captain Adams made the decision to go to the next bar.  Captain Adams engaged Wendy No Moccasin who they met at the Oasis.  Wendy No Moccasin will testify that Captain Adams told her "Well can you show us around a little bit?  You know, we're not from here.  If you drive we'll supply the alcohol."  This is an Air Force Captain saying that.  "We'll buy your drinks."  Captain Adams is the one who had them climb into her car, he's in the front seat and Lieutenant Burke in the back seat.  Captain Adams made the decision for them to--she asked if they might like to go see her roommate or her cousin at a private residence.  Captain Adams made the decision to diver the over and buy a 24 pack of beer.  


So, Captain Adams is the one sitting in the front seat watching Wendy No Moccasin drink and drive at the same time.  Captain Adams is the one who will testify that he made the decisions to keep going on to do something more and more fun to stop here, to stop there, to drink here, to drink there.  But at some point and--at some point one would think that reason would take over but it didn't.  So, Captain Adams will also testify, Your Honor, as you already heard Captain Kouba say, that at the point in time when he's in the vehicle and he awakens from dozing off and he is being throttled by Lieutenant Burke, he did not get Lieutenant Burke under control and get them back to the base.  Captain Adams the flight leader, the wingman that night, ran off into the woods.  


So, the court is going to see that voluntary intoxication is very much a part of this evening.  But how this case--the court will see that the evidence will show that how this case differs from the drunk aviators going out and getting in trouble type situation is even Captain Adams couldn't have foreseen the effect of extreme sleep deprivation brought on by--or elongated by Dexedrine and possibly the effects of alcohol.  But the court is also going to have to note that but for Captain Adams bad judgment, again which may have been the product of delirium or whatever, no one would have been in a car with Wendy No Moccasin up on Skyline Drive.


So, all these factors taken into account, Your Honor, the--oh and I should say the evidence will also show that a forensic analysis was done of the vehicle and there is no evidence, any kind of forensic evidence, fingerprints, DNA, anything that would indicate that Lieutenant Burke was ever behind the wheel of that vehicle.  So, we believe that the court will find that we have dis-proven by the end of the trial that Lieutenant Burke snatched her keys away from her, drove off in her car, drove drunk, stole her car and left the scene of an accident because Wendy is simply lying.  We believe that the court will find also that although Lieutenant Burke certainly attacked Captain Adams and perhaps even Wendy from the backseat of the car flailing to try to get out to free himself to escape being kidnapped which is what he thought, that that isolated event, which we believe he did flee from, but even if the court does say well--in its mind say it's possible that Wendy's story is true we believe that it can't be proven beyond a reasonable doubt and, in fact, we are introducing contradictory evidence to show that it's a lie.  But even--even if the court believes that perhaps the first part happened but the second part didn't, or maybe even if the second part did, we believe the court must find, based on the evidence, at the end of the trial, as the evidence will show, that Lieutenant Burke's--Lieutenant Burke was unable to appreciate the nature or the wrongfulness of his conduct that evening and cannot under our system of laws in the military be found guilty.  


MJ:
All right, counsel, thank you.  With respect to the proceedings, I will let both sides know that typically my preference to go about an hour, hour and a half if we have to go a little longer in the middle of a witness certainly that's fine, but for comfort reasons to continue on.  


Government, are you prepared with your first witness or does either side anticipate requiring a brief recess before we begin?


ATC:
Your Honor, if we could take a brief recess.


MJ:
How long would you like?


ATC:
Ten minutes, Your Honor.


MJ:
Very well.  We'll be in recess for ten minutes.

[The court recessed at 1018 hours on 11 October 1022.]
[END OF PAGE]

[The court reconvened at 1029 hours on 11 October 2011, with all parties present.]


MJ:
The court is called to order.

ATC:
The parties are present.


MJ:
Government, your first witness.


ATC:
Your Honor, at this time we offer Prosecution Exhibit  1 for identification which is a Rapid City Police Department 911 call received on August 10, 2010 at 0420 hours.


MJ:
Is this a recording?


ATC:
Yes, sir, it is an audio recording.


MJ:
And it is located on what, a DVD?


ATC:
It's a CD, sir.


MJ:
Very well.  

STC:
I'm showing defense the CD.  Your Honor, the prosecution moves to admit Prosecution Exhibit 1 for identification as Prosecution Exhibit 1.


MJ:
Defense, any objection to Prosecution Exhibit 1 for identification?


CDC:
No, Your Honor.


MJ:
It will be admitted as Prosecution Exhibit 1.


ATC:
Your Honor, may I retrieve Prosecution Exhibit 1?


MJ:
You may.


ATC:
Thank you.


STC:
Your Honor, at this time the United States calls Captain Robert Adams.
CAPTAIN ROBERT H. ADAMS III, U.S. Air Force, was called as a witness for the government, was sworn, and testified as follows:

DIRECT EXAMINATION
Questions by the Senior Trial Counsel:


Q.
Please state your full name, rank and unit of assignment?

A.
Captain Robert Adams, assigned to the 507th AS in Las Vegas, Nevada.  

Q.
What does AS stand for?

A.
Air Defense Aggressor Squadron.

Q.
Air Defense Aggressor Squadron and that's at Nellis Air Force Base?

A.
Yes. 

Q.
How long have you been stationed at Nellis, Captain Adams?

A.
I got there in June of this year.

Q.
Okay.

A.
Or July of this year.  Sorry.

Q.
Since July of 2011?

A.
Yes. 

Q.
Where were you previously stationed?

A.
Here at Dyess.

Q.
Okay.  When were you first assigned to Dyess?

A.
Around July, August time of 2005.

Q.
Okay.  You stayed at Dyess between August of 2005 to July of 2011?

A.
Yes. 

Q.
Okay.  Do you know the Accused in this case Lieutenant Burke?

A.
Yes. 

Q.
Is he in the courtroom today?

A.
Yes. 

Q.
Can you point him out for the Judge, please?

A.
Right here.

Q.
That's a correct identification of the Accused.  How do you know the Accused, Captain Adams?

A.
When I first met him he was working in the squadron probably sitting Duty Dog, just kind of vaguely knew him.  We ferried aircraft over to Al Udeid and back and so I kind of got to meet him on that trip.

Q.
Okay.  You said a couple of things there.  First of all you said he was "Duty Dog?"  

A.
That's basically the guy that sits and gives the weather briefing and everything prior to stepping out to the aircraft.

Q.
Okay.  So you knew him from doing that job?

A.
Yes.

Q.
And you also mentioned you ferried an aircraft with him?

A.
Yes.

Q.
Do you remember approximately when that was?

A.
About August time frame of last year I guess.

Q.
August of 2010?

A.
Yes.

Q.
Okay.  Can you tell us about that?

A.
Basically got out there to the airplane from here got swapped out for a broken aircraft that was out there.  We were out there a little bit longer than expected.  Once it got back there were two aircraft coming back and we had to take one back here and one up to South Dakota.  

Q.
Okay.

A.
So we opted to be the crew to take it up to South Dakota.  

Q.
Okay.  Just to make sure we're clear, so you left here as part of a crew taking a plane out to Al Udeid?

A.
Yes.

Q.
Who was part of that crew?

A.
It was myself, Major Dykas, Lieutenant Burke and Major Ferguson.

Q.
The four of you----

A.
Yes.

Q.
----went TDY to Al Udeid?  And how long were you there for?

A.
It seemed like it was over a week.

Q.
Okay.  And then you brought a different jet back and you went to Ellsworth Air Force Base?

A.
Yes.

Q.
Okay.  Do you remember when you got to Ellsworth?

A.
Not exactly, no.

Q.
Okay.  In August though?

A.
Yes.

Q.
What time of day was it when you arrived?

A.
I'm going to say it was early morning from what I remember.  

Q.
The jet arrived early morning?

A.
Yes.

Q.
Are you sure about that?

A.
I'm not positive.

Q.
More like it was later in the afternoon?

A.
It could have been, yeah.

Q.
Okay.  Tell us what happened when you got to Ellsworth.

A.
Oh, you're talking Ellsworth.  I'm sorry.  When we----

Q.
Over----

A.
I was thinking Al Udeid, sir.

Q.
Okay.  So it was early morning when you got to Al Udeid.  

A.
Yes.

Q.
Sorry, I didn't mean to confuse you.  What time of day was it when you arrived at Ellsworth?

A.
Ellsworth was in the afternoon.

Q.
Okay.  How long did that flight last from Al Udeid?

A.
Typically from 18 hours.

Q.
So, you had been flying for 18 hours straight from Al Udeid?

A.
Yes.

Q.
Did you do anything to help you stay awake during the flight?

A.
Take go pills.

Q.
Can you describe what go pills are for the military judge?

A.
Basically an amphetamine that you take when you get sleepy to keep you awake.

Q.
How do you get those?

A.
Flight doctor usually issues them prior here at Dyess.  When we go have a briefing with the flight doc he gives us go pills and no go pills in little bags.  He gives us a briefing and then basically you kind of give them to yourself as you need them.

Q.
Okay.  So, you got those pills here at Dyess before the trip?

A.
Yes.

Q.
Okay.  So, you get to Ellsworth in the afternoon, it's been an 18 hour flight.  What happens after you arrive at Ellsworth?

A.
We go to check into billeting.  We were having difficulties there because they didn't have any rooms allocated for us.  Actually we stopped and checked in our gear and stuff at the squadron.  Got a driver allocated to us and then we went to check into billeting.  We stopped and got some clothes for myself and Major Dykas.  And then after that we went downtown and had dinner.

Q.
Okay.  Where did you go for dinner?

A.
The Firehouse.

Q.
And where is that located?

A.
In downtown Rapid City.

Q.
And just to make sure we are all on the same page, where is Rapid City in relation to Ellsworth Air Force Base?

A.
It's approximately a 10, 15 minute drive downtown.

Q.
And it's also located in South Dakota?

A.
Yes.

Q.
Okay.  And how did you get to the Firehouse?

A.
Same guy that was driving us initially took us down there.

Q.
So this a Lieutenant from one of the units at Ellsworth?

A.
Yes a designated driver.

Q.
He was kind of your designated driver?

A.
Yes.

Q.
Okay.  What happened when you got to the Firehouse?

A.
Had dinner and a couple of drinks.

Q.
Everybody had dinner?

A.
From my recollection, yes.

Q.
Okay.  And just to be clear, who was with you at this point?

A.
It was just the four of us that were on the crew and then the driver.

Q.
Okay.  Did everyone have drinks?

A.
As far as I can remember, yes.

Q.
Except for your designated driver?

A.
Yes.

Q.
Okay.  How long were you at the Firehouse?

A.
Approximately an hour or so.

Q.
Okay.  And then what did you do?

A.
Then we decided to go across the street to another bar and have a couple more drinks there.

Q.
So this other bar was within walking distance?

A.
Yes.

Q.
Okay.  How long were you at the second place, at that bar?

A.
Not very long.  Basically, walked over there and had like a drink and it seemed like they had a private shower or something there and it was really dead.  So, at that point I, you know, wanted to go walk around and check out the town and check out the bikes and stuff.  There they had bike week went on.  So, I asked who wanted, you know, to go with me to just kind of check it out.  And Major Dykas and Major Ferguson decided they were going to stay back there with the driver and Lieutenant Burke decided that he would go with me at this point.  

Q.
Okay.  And you mentioned this bike week.  Can you sort of describe what you're talking about?

A.
It's Sturgis they just basically the whole road is, you know, bikes parked up and down the streets.

Q.
Okay.  So, there was a big bike rally in Sturgis in August?

A.
Yes.

Q.
Sturgis is another town in Rapid City?

A.
Yes.

Q.
Okay.  So you wanted to go see the bikes and not everyone wanted to go?

A.
Correct.

Q.
Okay.  So, what happened then?

A.
Basically just walked around, you know, a couple of blocks circumference.  And we had a couple of--we went to a couple of different other bars at that point and just had a couple of beers.  It seemed like we probably had a beer or so at each place and walked around.

Q.
That was you and Lieutenant Burke?

A.
Yes.

Q.
And where were Major Dykas and Major Ferguson at that point?

A.
Still at the first place.

Q.
Okay.  So they stayed and the two of you *** 103918 (someone clearing their throat -- could not hear) 

A.
Yes.

Q.
Okay.  So, you went to another bar and had a drink you said?

A.
My recollection is probably just a drink per place, and we were just checking out the town.

Q.
Okay.  And then at some point you go to a bar called "Teddy's?"

A.
I believe that was one of the last places we stopped, yes.

Q.
Okay.  What time was that when you arrived there if you could estimate?

A.
It seemed like it was probably about 7 o'clockish time frame when we got to dinner so, I'm assuming, it was probably 2 or 3 hours later.  

Q.
Okay.  

A.
I'm guessing it was probably close to midnight.

Q.
Okay.  At this point when you're at Teddy's, just to make it clear, you had been to the Firehouse for dinner, all four of you went to another bar, and then you and Lieutenant Burke went off on your own and went to a bar----

A.
Yes.

Q.
----and then you ended up at Teddy's?  Okay.  How much had you had to drink by that point?

A.
Probably 6 or 7 beers and a couple of shots I'm guessing.

Q.
Okay.  And what about Lieutenant Burke, how many do you think he had to drink?

A.
Probably the same.

Q.
Okay.  Did you feel drunk at that point?

A.
Not too drunk.  

Q.
Would you say you were buzzed?

A.
Yeah.

Q.
Do you think Lieutenant Burke felt the same way?

A.
I'm assuming, yes.

Q.
Okay.  Did you meet up with anyone else that night?

A.
We met a female at the last bar.

Q.
Okay.  You met this female, did you get her name?

A.
I probably did, I don't remember it.

Q.
What did she look like?

A.
Kind of medium height, Native American looking female.

Q.
Okay.  Were there--and this was at Teddy's you said?

A.
Yes.

Q.
Were there a lot of people at Teddy's?

A.
No.

Q.
Okay.  How many people were at Teddy's when you met this woman?

A.
From my recollection, I think it was just us two sitting there and she came up--came in by herself.

Q.
So, it was just the three of you, three customers in the bar?

A.
Yes.

Q.
Okay.  All right what happened after you met her?

A.
We were sitting there talking, you know, saying there was nothing going on.  And eventually, throughout the course of the conversation, you know, she agreed to give us a ride.  So, we decided to go with her because Major Dykas decided they were heading back to the base and we were going to hang out for a little while.  So, that's pretty much the gist of it.  And went out and got in her car and were heading back and ended up stopping at another bar on the way.  

Q.
Okay.  And what did you do at this other bar?

A.
I played pool.

Q.
Okay.  Did you have anymore drinks?

A.
Probably one or two beers, yes.

Q.
Okay.  And was Lieutenant Burke drinking?

A.
Yeah--I'm assuming yes.  I wasn't watching him but--.

Q.
Okay.  How long were you at this second bar if you know?

A.
Probably a couple of games of pool so I'm guessing approximately 30 minutes to an hour.

Q.
Okay.  And when did you leave?

A.
I'm guessing it was probably close to closing time.  I don't remember it actually closing down but, based on the time line, it was probably close to that time.  

Q.
Okay.  And where did you go after you left that bar?

A.
She said that her cousin was hanging out and we were going over to her cousin's house.  On the way we stopped and grabbed some beers and then just went and talked to her cousin in the driveway for a short period of time.  

Q.
Okay.  Where did you buy the beer?

A.
At some convenience store along the way.

Q.
Okay.  And what did you actually buy?

A.
A 6 pack--or a 12-pack of beer I guess.

Q.
Okay.  You said you went to her cousin's house.  Was that also located in Rapid City?

A.
Yes.

Q.
Okay.  How long were you at her cousin's house?

A.
Not very long.  Basically we sat there.  I believe I had a beer and the cousin said she was tired and went inside and she was going to bed so----

Q.
Okay.

A.
----not very long at all.

Q.
Did you ever go in the house?

A.
No.

Q.
So, you guys just stayed outside?

A.
Yes.

Q.
Okay.  Okay so, and then what happened after you left the cousin's house?

A.
We were heading back to base and the female was driving and said, "Hey, have you guys ever seen this overlook."  And we said, "No."  And she asked if we wanted to go check it out.  So, we both agreed "Yeah sure, we'll check it out," and then went up there.

Q.
Okay.  Do you remember the name of this overlook?

A.
No.

Q.
Okay.  So what did you do when you got up there?

A.
Basically we just went up there sat and talked for a little bit and had a beer.  And then other individuals showed up and they were kind of loud and boisterous and once they arrived, I decided it would probably be better to leave at that point and not, you know, have a potential for a confrontation with these guys.

Q.
How long--how much time passed do you think from the time you got up there and the time that this other group showed up?

A.
It wasn't very long it didn't seem, 20, 30 minutes maybe.

Q.
Okay.  And what were they driving when they showed up?

A.
I'm pretty sure it was a pick-up truck.

Q.
Okay.  Do you remember what color it was?

A.
I don't.

Q.
Was it light?

A.
It could have been, yes.

Q.
How many were there?

A.
I think it was about four or five guys and one female.

Q.
Okay.  What did they look like?

A.
Kind of varied.  A couple Hispanic looking folks and a white person from my recollection.  I don't know exactly what they looked like.

Q.
Okay.  What was their sort of demeanor?

A.
They were just kind of loud and boisterous carrying on and talking about how, you know, they were gangsters and this, that and the other so.

Q.
Did the Accused speak to them?

A.
He did.

Q.
Okay.  Could you describe that?

A.
We were sitting there for a little while and I'm kind of being standoffish, you know, just trying, you know, to get out of there.  I didn't talk to them initially and then I kind of thought "Okay, you know, I'm standoffish."  And he started speaking to them in Spanish and that kind of surprised me because I didn't realize he spoke Spanish.  So, at this point, I just kind of started, you know, getting further and further away and I eventually got in the car and told him "Hey, come on, let's go."  And eventually he broke off the conversation and got in the car with us. 

Q.
Okay.  You mentioned that you didn't know that he spoke Spanish.  Do you speak Spanish?

A.
I know just a couple of words enough to know that it was actually Spanish.  

Q.
You knew enough to know to recognize they were speaking Spanish?

A.
Yes.



Q.
Do you know what they were saying?

A.
No.

Q.
Okay.  When he was speaking to them in Spanish, what was his demeanor like?

A.
Just normal.

Q.
Okay.  So you became kind of nervous and decided it was time to go as you were saying?

A.
Yes.

Q.
Okay.  So you convinced him to get in the car with you?

A.
Yeah.  Eventually to say "Come on, you know, we gotta go."

Q.
Okay.  What happened then?

A.
We left out of the parking lot and not too long after we got in the car he started screaming initially about oh, you know, he was going to get sick, you know, because we had been drinking.  So, pulled over, got out of the car, and he started accusing us of being CIA saying it was too perfect that we met this way.  And then he started talking about how Jack Bower told him this was going to happen.  At first I thought he was just kind of joking around but then as it kept going on I thought "Okay, well maybe sleep deprivation mixed with too much alcohol, he probably needs to get to bed."  

Q.
Okay.  I want to back up for a minute.

A.
Okay.  

Q.
When you guys got in the car where was everyone sitting?

A.
The driver was driving and I was sitting in the passenger seat and Lieutenant Burke was in the back seat.

Q.
Okay.  The female that you had been with all night she was driving?

A.
Yes.

Q.
How did you react when he started talking about CIA and Jack Bower?

A.
Just, I guess, confused and got worried.

Q.
And, I guess, maybe just to explain, did you have an understanding of what it meant when he was talking about Jack Bower?  Do you know who Jack Bower is?

A.
You know, a television series 24.  I know that he had watched many series in the desert while we were stuck there because we didn't have a job while we were stationed--or over there.  So, we had a lot of time to just sit around.

Q.
And he had been watching that show----

A.
Yes.

Q.
----while you guys were in Al Udeid?  Okay.  So what did you do then after he said these things? 

A.
Basically I told him, you know, "Hey, probably time to get back."  I told him, you know, "Let's get in the car and let's get back to base."  And so, I mean, I don't think there was really much problems, he got in the car at this point and started heading down the road.  

Q.
So, everyone got back in the car?

A.
Yes.

Q.
Same seating positions?

A.
Yes.

Q.
And you headed back down the road.  And then what happened?

A.
Then, from my recollection, he came over the seat and started hitting me.  And then I believe he put in a choke hold and then I kind of blacked out for a second.  I got, you know, escaped.  I remember running out the door really confused of what was going on.  Survival instinct kind of kicked in and I started running down the hill.  I stopped for a second and just kind of listened to see what was going on.  I kind of heard the car screeching so I thought "Okay, you know, she's gone."  I assumed that he was still, you know, out of the car chasing me.  So, at this point, I initially thought well should I go up in there and check on him or should I go get help.  So, I decided to go get help.  My phone was dead so I wasn't able to call anybody.  And I went down the hill, it was quite a distance.  I'm pretty sure I saw a hotel in the distance.  I made my way to the hotel.  Called--I was going to try and call those guys, I already had the number.  So, I went on base, got these--called both Major Dykas and Major Ferguson.  Major Dykas didn't answer the phone.  So, I finally got a hold of Major Ferguson and I told him to come up the road and I explained to him what had happened and told him that we needed to go.

Q.
Okay.  You talked about a lot there.  

A.
Okay.

Q.
So, when you said you "tried to call these guys."  What did you say when you meant "these guys?"

A.
Major Ferguson and Major Dykas.  

Q.
Okay.  You couldn't call them because their numbers were in your phone.

A.
Correct.

Q.
And your phone was dead?

A.
Yes.

Q.
Okay.  You talked about he came over the back seat and started hitting you and putting you in a choke hold.  How was he hitting you?  Was he slapping you, was he punching you?

A.
Like I said, from my recollection it seemed like he was punching me.

Q.
Okay.  Punching you with his hands?

A.
Yes.

Q.
And so then the driver stopped the car?

A.
Yes.

Q.
And you got out and ran.  Did you run along the road?

A.
From my recollection it was basically I got out of the car and was heading straight down the hill.

Q.
But you ran straight away from the car?

A.
Yes.

Q.
Off the road.  Okay.  And at some point you stopped?

A.
Yes.

Q.
Did you hear anything?

A.
Just, like I said, the only thing I really heard was the car kind of screeching.  It sounded like it was kind of peeling out around a corner.

Q.
Okay.  Did you think about going back to see if everything was okay or--?

A.
I did initially but, you know, I just--my senses took over and said, "Hey, you know, he just choked me and was hitting me."  And I was--got very confused and thought, you know, it would probably be better to get help at this point then go back, you know, and, you know, get--make it even worse.  So I thought, you know, if I possibly went up the hill, you know, maybe, you know, a large altercation.  So I thought okay we need to get help and we'll contain the situation.

Q.
You said you were a little confused.  You had been drinking quite a bit----

A.
Yes.

Q.
----up to that point.  How much do you think you had to drink that night?

A.
Probably 10 to 12 beers and a few shots.

Q.
What about Lieutenant Burke?

A.
I'm assuming approximately the same.  I wasn't monitoring his drinking that evening.

Q.
Do you think he had about the same amount to drink?

A.
Yes.

Q.
Do you think that the amount that he had to drink contributed at all -- about what happened?

A.
It's possible, and sleep deprivation, yes.

Q.
Okay.  Up to that point sleep deprivation, how long had you been up at that point?

A.
A little over a day.  I mean it's an 18-hour flight and a couple of hours prior getting out of there, you know, so it was probably close to about 30 hours I'm guessing.

Q.
Okay.  After you made your way down the hill and found a hotel and got back to base, what did you do?

A.
I got a hold of Major Ferguson and I told him what happened.  He said that he was going to go try and get a hold of Major Dykas and then get a vehicle and then go and get Lieutenant Burke.  And I told him while he was going out to get vehicle I was going to take a quick little nap because I was completely exhausted.  So I laid down and he came back and we jumped in the vehicle and started heading up to get Lieutenant Burke.  

Q.
Do you remember about what time it was that--when your cab got back to base?

A.
No I couldn't tell you exactly.  It was morning time probably, you know, four or five.  It seemed like the sun was still down----

Q.
Okay.

A.
----at this point.

Q.
Okay.  So, Major Ferguson came back with you--came back for you when he got the car?

A.
Yes.

Q.
And then what happened?

A.
And then we started driving up the hill but we stopped at the little dinosaur park, it was kind of half way up the hill on the way out there with a restroom.  We came back out and we started driving again and that's about the same point that Major Dykas called and told us that Lieutenant Burke was back at the hotel.  

Q.
And that dinosaur park, this is the same hill that you had been up the night before?

A.
Yes.

Q.
What were you doing up there when you were--when you drove back up there with Major Ferguson what was your purpose in going back up there?

A.
We were looking for Lieutenant Burke.

Q.
Okay.  After Major Dykas calls and says he's back at the base, what happens?

A.
We turned around and headed back.

Q.
What did you do then?

A.
Basically we all decided that we were going to go ahead and get sleep and then meet up for lunch that afternoon.

Q.
Okay.  And so you got up later that day?

A.
Yes.

Q.
Did you guys talk about what happened?



A.
Myself and Lieutenant Burke were the first two to arrive in the lobby to meet.  And I told him, "Hey" and asked how he was doing.  I kind of told him the events of the night before.  And he was, you know, very apologetic and didn't really recall anything that had happened. 

Q.
Okay.  Did he remember anything about that day?

A.
Not much.

Q.
Did he say he remembered waking up on the----

A.
He did.  He did say, yes.  He woke up on the side of a hill, couldn't find his phone, walked down the hill to a coffee shop and got a ride from some airman who was heading into work.

Q.
So that's how he got back to base?

A.
Yes.

Q.
What happened after you guys had lunch?

A.
We went back to look for his phone.

Q.
Okay.

A.
And then I think we just went back to the hotel as I remember.

Q.
Did you just drive around looking for the phone or what actually happened?

A.
We drove to the bottom of the hill where he said the coffee shop was and he kind of went up the hill at that point.  We drove back around and he kind of walked down the hill from the topside looking for it and never found it.

Q.
Was there a spot on the road, on that same that you stopped at?

A.
I remember there was kind of a curve and there was like some posts like a wire, and we parked then just down below that area.  

Q.
And was that his recollection of where he had been?

A.
Yes.

Q.
----or why you were stopping there?

A.
Just to look for the phone because he thought that was kind of where he probably was heading down the hill.

Q.
Okay.  So you stop at that point the road where there is this curve and the wire, and he walked downhill from there?

A.
He, Major Dykas and Major Ferguson I believe all got out to look for the phone.  I stayed in the vehicle because my feet were hurting from the shoes that I bought the night before which were some really hookey Adidas massage flip flops.

Q.
Okay.  The--going back to what you said about this coffee shop, I guess you first drove to this coffee shop.  Was that anywhere near where you had come down the hill and got a ride from?

A.
No.  I--from my recollection I went down the completely opposite side of the hill.

Q.
Okay.  So you had gone in the complete opposite direction?

A.
Yes.

Q.
You mentioned that--going back to what you said about Lieutenant Burke hitting you and choking you, did you have an injury from that?

A.
The next morning I had a little, you know, round cut on my head.  I had some scratches on my legs I'm assuming were from running down the hill in shorts, my feet were sore.  And the then next morning, you know, I realized my throat was sore.  And I didn't really exactly remember that until I was like "Why is my neck sore?"  And then I kind of put, you know, pieced everything back together that morning.  

Q.
So your feeling was that your neck was sore because he had been----

A.
Yes.

Q.
----choking you?  And you said you had a mark on your forehead.  What's your understanding of what that--what caused that?

A.
I assuming it was from a ring because, I mean, it was kind of like perfectly, you know, a perfect circle and just kind of cut on the forehead.  

Q.
Okay.  Did you think maybe you hit your head running down the hill or anything?

A.
No.

Q.
Captain Adams, what is Lieutenant Burke's call sign or do you know it?

A.
Falcon.

Q.
Did you call him Falcon at all that night do you remember?

A.
Yes.

Q.
Okay.

STC:
Can I have just a moment, Your Honor?

[The STC and ATC conferred.]


STC:
Your Honor, I have a couple of more things about physical signs.


Q.
Did you have a black eye at all?


A.
Apparently, yes, based on reading my notes this morning I did have a small black eye.

Q.
So you recollected you had a black eye?

A.
Yes.

Q.
Was there anything on your shirt?

A.
It was ripped off me.  And I remember tying it back together as I was going towards the hotel

Q.
What's your recollection of how that happened?

A.
I think as I was trying to get out of the car it ripped.

Q.
Lieutenant Burke ripped your shirt?

A.
Yes.

Q.
Okay.  

STC:
Nothing further, Your Honor.  Thanks, Captain Adams.


MJ:
Defense, cross examination of this witness?


CDC:
Thank you, sir.

CROSS EXAMINATION

Questions by the Civilian Defense Counsel:


Q.
Good morning, Captain Adams.

A.
Good morning.

Q.
We've met before.

A.
Yes.

Q.
At the Article 32?

A.
Yes, sir. 

Q.
How are things at Nellis?

A.
Fine.  Busy.

Q.
Busy, yeah.  The--I want to go back over just a few things that you said here today.  

A.
Okay.

Q.
A few of the things slightly differ from what you said at the Article 32 so I just want to kind of get--get kind of your sense of what's right.  Now, today you said--you were talking about the length of the flight, you said about 18 hours.  Would you be surprised to learn that the log indicates it was 18.8 hours?

A.
No.

Q.
So that's close to 19 hours, right?

A.
Yes, sir. 

Q.
Also, just to kind of be more specific about the time you landed at Ellsworth.  What I have in my notes from when you testified in April at the Article 32 investigation was that you believed you landed sometime between 4 and 5 p.m., 16, 1700, is that fair?

A.
That was correct, yes.

Q.
Okay.  Also at--during that same testimony you said-- you were asked how long you had been awake by the time you landed.  And you estimated between 25 and 30 hours.  You weren't sure, but it was in that time frame.  Would that still be true?

A.
Yes, sir. 

Q.
Okay.  Now when you--.  Today you testified you met this woman, this Native American woman named Wendy.  

A.
Okay.

Q.
That night, right?

A.
Yes.

Q.
Okay.  And I just kind of want to go through--don't want to rehash everything you just said, but I want to just ask you about certain events in the evening.

A.
Okay.

Q.
Was--when you said you stopped on the way to her cousin's house to buy some beer, today you said that you bought it--you bought a 12-pack of beer.

A.
Okay.  

Q.
Is that right?

A.
Based on what I was reading that's what I--my recollection was I was the one that bought the beer, yes.

Q.
Okay.  You don't have a current recollection you read something that indicated that?

A.
Just my statement from the last time.

Q.
Okay.

A.
So, I don't--I can't specifically say it was me but based on my, you know, kind of my recollection, yes.  

Q.
Okay.  So, you were in the front seat of the car whenever you all were in the car, right?

A.
Yes.

Q.
So, would you say that being the senior--the senior between yourself and Lieutenant Burke that, you know, you were riding sort of in the shotgun seat there and you were making decisions about whether to continue the evening or to end the evening?

A.
I really wasn't making any command decisions.  It was king of a conglomerate of all the same "Yes, we'll do this."  I was making command decisions though.

Q.
Okay.  Captain is senior to Lieutenant, right?

A.
Yes.

Q.
Okay.  You asked Wendy to pull over to buy beer?

A.
I could have.

Q.
Okay.  Could it have been a 24-pack of beer instead of the 12?

A.
It may have been.

Q.
Okay.  Could you have told her soon after you met in the bar and she was discussing giving you guys a ride, could you have told her "Well if you'll supply the transportation, we'll buy your drinks"?

A.
It's possible.  I don't recall that.

Q.
Okay.  Now I going to take you to the point in time where--let me back up a second here.  You are being attacked from behind by Lieutenant Burke.

A.
Yes.

Q.
Okay.  Had that attack been preceded by any verbal altercation, disagreement, name calling between you and Lieutenant Burke?

A.
Not that I recall.

Q.
Any animosity between you and Lieutenant Burke?

A.
Not that I recall, no.

Q.
Would you agree that sometimes when guys--drunk guys get angry they can get into fights over disagreements?

A.
It's possible.

Q.
And it wasn't about that?

A.
Not that I remember, no.

Q.
Okay.  So now--also back--you didn't mention this today but I just--because you kind of went over things fairly quickly, but I remember you saying back in your earlier testimony--let me just find it here.  Oh, I wrote this down as you said it.  Didn't you say earlier that you thought you might have dozed off in the car and you were awakened to being beaten by Lieutenant Burke?

A.
That whole part of my memory is--was kind of faded so, yes, it's possible.

Q.
Okay.  What you said about what was happening back at the Article 32 investigation, and see if you remember this or if this fits your recollection, you said, "He's hitting me trying to get out."  Was it your sense that he was trying to get--escape from the car because he thought he was being kidnapped?

A.
Based on his talk about the CIA it's possible, yes.

Q.
Right.  Well I mean that's what you said at the Article 32 was that your thought at the time that he was hitting you trying to get out?

A.
I probably said that, yes.

Q.
Stop the car, stop the car----


A.
Yes.


Q.
----do you remember things like that?  Okay.  Now when you--did the car come to a stop before you got out of it?

A.
I'm assuming.  I have no clear recollection of it.  I'm assuming that the car stopped and we got out, yes.

Q.
It was dark?

A.
Yes.

Q.
Do you have a clear recollection of where along that entire road, Skyline Drive, the car was when you got out?

A.
I do not.

Q.
It could have been anywhere?

A.
It could have been anywhere, sir.

Q.
Do you have a recollection or a sense that you got out of a moving car?

A.
I do not.  It seemed like the car was at a stop when I got out, but at that point I was really confused and just trying to get away.

Q.
Okay.  Do you recall which direction you ran oriented from the car?

A.
Assuming we were heading down the hill I went out the right and just down the hill from there.

Q.
Well assuming you were heading down the hill.  Why are you assuming that?

A.
Because that's the direction back to the base.  And I have--it seems like we were actually heading down the hill at that point but it's all kind of jumbled up together there.

Q.
Do you recall whether the car was on the roadway or pulled off the roadway?

A.
I'm--no.  I'm assuming it was on the roadway.

Q.
But you don't know that for sure?

A.
No.

Q.
It could have been off the roadway?

A.
Umm----

Q.
You weren't driving?

A.
No, sir.

Q.
It could have been off the roadway?

A.
It could have been, you know, just on the shoulder.  But it was clearly, you know, it went from the road off of there.

Q.
Okay.  How much road do you think you crossed before you got to the tree line?

A.
No idea.

Q.
Was there a tree line?

A.
Yes.

Q.
Okay.

A.
So, in other words, stopping in the trees.

Q.
Okay.  And you stopped in the trees.  And how far from the road were you?  How far had you run when you stopped?

A.
I'm assuming approximately 100 yards.

Q.
A 100 yards from the roadway?

A.
Probably--between that--I don't know the exact distance, no.

Q.
Now you say you stopped?

A.
Yes.

Q.
Why did you stop?

A.
Basically the survival instinct.  They kind of teach you, you know, initial movement, get away, stop, listen.  And I assumed he was chasing me so I was trying to hear if he was actually behind me----

Q.
Who teaches you?

A.
The Air Force Survival School.

Q.
Have you been to the Air Force survival school?

A.
Yes, sir. 

Q.
Has Lieutenant Burke?

A.
I'm assuming, yes.

Q.
Why would you assume that?

A.
Because he's flying B-1 and we all go to survival school.

Q.
So what is your survival--is this SEAR school?

A.
Yes.

Q.
What does SEAR school teach you about evasion and escape?

A.
Basically, you know, head, you know, away from the area and then kind of hold up and listen.

Q.
So, you said when you realized you were being attacked, whether you had been asleep or not, you realized you were being attacked, what was your first inclination to do?

A.
To, basically, just get away.

Q.
Would it be fair to say your--you've already been trained.  Did your training kind of take over as to what to do and how to do it?

A.
I assuming that's kind of what came in, yes.

Q.
Okay.  Because you made reference to stopping and listening and that's, you said, came from your training.  So, do you think at least that your training was a component of your decision making that night after you got out of the car?

A.
I wouldn't exactly but I'm just basing this based on thinking of how, you know, I proceeded.  

Q.
Okay.  So you said you paused and you heard a screeching sound?

A.
Yes, sir. 

Q.
Describe that for me.

A.
It just sounded like cars kind of going around a corner so I was assuming it was her leaving and I was thinking that he was, you know, behind me still coming after me at that point.

Q.
It sounded like car tires?

A.
Yes.

Q.
Okay.  So, what you heard was a car tire screeching sound?

A.
Yes.

Q.
Did you hear honking?

A.
No.

Q.
Did you hear loud engine noises?

A.
No.

Q.
What you remember hearing was screeching of tires?

A.
Yes, sir. 

Q.
And you said you assumed it was her driving off after the two of you got out of the car?

A.
Yes.

Q.
I want you to think back to your egress from the vehicle.  How did you open the door?

A.
No idea.  I mean I imagine I just opened the handle.

Q.
Would you have stepped out with your right foot?

A.
Yes.

Q.
And would you have--do you remember moving away from the vehicle?

A.
Well--yeah.

Q.
I mean I'm asking you to look into your visual memory now.  Do you remember moving away from the vehicle----

A.
Yes.

Q.
----and heading towards the woods----

A.
Yes.

Q.
----do you remember that?

A.
Yes.

Q.
Okay.  Did you take the time to close the front door?

A.
I probably didn't.

Q.
Do you know if you did?

A.
I do not know.

Q.
Do you know if as you were exiting--as you were egressing, as you were getting out of the car, do you know if you looked back to check on the status of Lieutenant Burke?

A.
I don't think I did.  I think I----

Q.
Was he getting out at the same time as you were?

A.
I couldn't tell you if he was or not.  That was my assumption.

Q.
Your assumption was both of you bailed?

A.
Yes.

Q.
Do you remember--was it a four-door car or a two-door car?

A.
Four-door car.

Q.
Okay.  Do you remember negotiating your egress between two open doors?

A.
(No response.) 

Q.
I'll paint a picture for you.  If both passenger doors are open, that kind of channelizes your movement.

A.
Right.

Q.
You can't like turn right as soon as you get out because there's a door right there.  Do you remember that?

A.
No.

Q.
Do you remember the absence of that?  Do you remember it being closed?

A.
No.

Q.
Do you remember any visual of Lieutenant Burke outside the vehicle at that moment?

A.
I do not.

Q.
So a lot of the things that you're saying about your perceptions are assumptions about what probably happened?

A.
Yes, sir. 

Q.
You don't know for sure----

A.
No.

Q.
----about some of the things?  You don't know for sure about a lot of the things?

A.
Correct.

Q.
Have you been promised any leniency for your testimony here today?

A.
No.

Q.
Have you been disciplined or counseled as a result of your activities that evening?

A.
No.

Q.
Back up on the hill, early in your telling us what happened you said that a bunch of guys, a bunch of Hispanic males and a female came up in a pick-up truck.  And you think maybe it was a white pick-up truck.  How sure are you that they were speaking Spanish?

A.
Fairly sure.  But I can't be 100 percent sure.

Q.
Could they have been Native Americans who you mistook for Spanish--or Hispanics?

A.
It's possible.

Q.
Okay.  You seemed fairly certain that they were speaking Spanish in answer to the Captain's questions.  Could they have been speaking English?

A.
No.

Q.
No way?

A.
Based on my recollection, I don't think so.

Q.
Okay.  You seem to recall that pretty well.  Do you recall that pretty well here in the conversation?

A.
I mean vaguely, yes.  I mean it's not--it's well over a year ago.

Q.
Sure.  But April wasn't--it wasn't a year away, right?

A.
Yes.

Q.
And in April you said they were speaking Spanish?

A.
Yes.

Q.
And you said that--both times you said that you were surprised to learn about Lieutenant Burke's fluency in Spanish?

A.
Yes, sir. 

Q.
So, how certain are you that the conversation between Lieutenant Burke and the individuals who came up was in Spanish?

A.
Fairly certain.  

Q.
Give me--give me a level of certainty?

A.
Eighty percent, I guess.  I don't know.

Q.
Okay.  And is part of that certainty the fact that some of the words, or maybe a lot of the words, sounded Spanish to you and you didn't know that much Spanish to know what was being said just enough to know that it was Spanish?

A.
It sounded Spanish, yes.

Q.
Also earlier in your testimony you talked about being given the proper dosages of Dexedrine for the trip over and the trip back at the same time, is that right?

A.
Yes, sir. 

Q.
Okay.  Had you ever taken Dexedrine before?

A.
Yes.

Q.
How many times?

A.
Quite a few times during deployment in 07.

Q.
Okay.  When you say "quite a few times," can you quantify that for me in any way?

A.
I can't exactly, no.

Q.
Okay, not exactly.  But more than five?

A.
Yes.  Over a three-month period.  I mean it was fairly standard on those days that we'd be flying a 24-hour mission or longer than 24 hours to take it.

Q.
Did you sometimes fly 24 long missions?

A.
No, no, no, no.  I'm talking entire duty day.

Q.
Okay.  Entire duty days.  What was the longest flight you had been on prior to this jet swap?

A.
Probably a similar jet swap a year prior.  It was close to 20, 22 hours, I think, going that direction.  

Q.
So, you had experience with being required to take multiple go pills on the same flight, right?

A.
Yes.

Q.
And were there some missions that just maybe required one dose?

A.
There were, yes.

Q.
And were there some missions that required somewhere between one and four doses----

A.
Yes.

Q.
----depending on the length of the mission?  You get those from the flight surgeons, flight docs?

A.
Yes.

Q.
Were you ever advised that you should never drink alcohol with Dexedrine in your system?

A.
I don't ever remember that, no.

Q.
On any of the times that you have been given those prescription medications have you ever been told don't drink alcohol?

A.
Not that I remember, no.



Q.
Have you ever been told by--and I meant by a flight doctor.  Did a flight doctor ever tell you that?

A.
Not that I can recall, no.

Q.
Any squadron commander ever tell you don't drink alcohol with Dexedrine in your system?

A.
No.

Q.
Is there anything unusual about completing a mission in the Air Force, as a bomber crew member, and going out to dinner with your crew?

A.
No.

Q.
Is there anything unusual about completing a mission and going out to dinner with the crew and having some drinks?

A.
No.

Q.
Is there anything unusual, in your experience, about even having drinks after dinner at some other location?

A.
No.  

Q.
Had you ever been out to dinner or drinking with Lieutenant Burke before that evening that you arrived at Ellsworth?

A.
In Al Udeid we probably had a couple of beers at the little del and dinner together as a group.

Q.
Okay.  Had you ever seen him intoxicated before?

A.
Not truly intoxicated, no.

Q.
Well you were intoxicated that night on August 10th, right?

A.
Yes.

Q.
And he was too?

A.
Yes.  My assumption.

Q.
Have you fully recovered from all your injuries?

A.
Yes.

Q.
Did either Major Dykas or Major Ferguson from the first bar you guys went to Teddy's, did--not it was----

A.
Fire house?

Q.
An Irish name.

A.
I don't know the name of it.  I know it was outside kind of to the left of the----

Q.
Of the restaurant?

A.
Yes.

Q.
Okay.  Is that the place you parted company from the two Majors?

A.
Yes.

Q.
Did either of them tell you not to--not to go?

A.
No.

Q.
Did either of them give you a curfew about when you should be back?

A.
No.

Q.
Did either of them say "Well, you know, you need to--you need to be careful, don't take too much time"?

A.
No. 

Q.
Did--were any limits placed on your movement or activities by either of those two Majors before you left?

A.
No.

Q.
Did Lieutenant Burke offer to go with you?

A.
Yes.

Q.
Were you comfortable with that?

A.
Yes.

Q.
Isn't it common in the Air Force community, culture, if you will, to think of wingmen, have a wingman?

A.
Yes.

Q.
Tell me about that.

A.
Just basically somebody to be with you who is going to look after you as your out drinking to make sure you don't do anything crazy.

Q.
Is that--is that a common thing that's sort of well known in the Air Force that that's to be encouraged?

A.
Yes, sir. 

Q.
And is that looking out for someone supposed to be mutual?

A.
Yes.

Q.
So, you would expect that going off with a wingman like Lieutenant Burke you would expect that he would look out after you just like you would look out after him?

A.
Yes.

Q.
Is that part of Air Force culture?

A.
Yes.

Q.
Is that encouraged by the Air Force leadership?

A.
Yes.

CDC:
Just one moment, Your Honor.

MJ:
Yes.

[The CDC and ADC conferred.]


CDC:
No further questions, Your Honor.

MJ:
Government, any redirect examination?

REDIRECT EXAMINATION

Questions by the Senior Trial Counsel:


Q.
Captain Adams, the defense counsel was talking to you about you sort of being in charge that evening.  Did you that evening pressure Lieutenant Burke to stay out with you?


A.
No.

Q.
Did you pressure him to drink?

A.
No.

Q.
Did he ever give you the impression that he didn't want to go out?

A.
No.

Q.
Did he give you the impressions he didn't want to drink?

A.
No.

Q.
He talked about the Dexedrine and the instructions you get.  When you get the pills are you ordered to take them?

A.
No.

Q.
What are the instructions you get about that?

A.
Basically take them if you need them to stay awake.

Q.
So, nobody tells you, you have to take these pills, and if you do take them--well they don't tell you if you do take them you have to take this much?

A.
No.

Q.
It's strictly voluntary?

A.
Yes.  They basically just say "Here's how many, basically, over four hours as needed to stay awake."

Q.
Okay.  And it's up to you whether or not you actually use them?

A.
Yes.

STC:
Just a moment, Your Honor?


MJ:
Yes.

[The STC and ATC conferred.]


STC:
No further questions, sir.

MJ:
Defense, any recross?


CDC:
No, Your Honor, thank you.

EXAMINATION BY THE COURT

Questions by the Military Judge:

Q.
Captain Adams, do you recall what type of vehicle you were driving in that evening that was drive by Wendy No Moccasin?

A.
It was a smaller Nissan or other type car, yes.

Q.
Was it a sedan or hatch back, do you recall?

A.
It was four door.

MJ:
That's the only question I have.  Counsel, any follow-up questions based on my limited question?


STC:
No, Your Honor. 


MJ:
Defense?


CDC:
No, Your Honor.


MJ:
Does either side subject this witness to recall?


STC:
Yes, Your Honor. 

MJ:
Captain Adams, you are temporarily excused.  However, you are subject to recall which means you may be recalled for further testimony if necessary.  While these proceedings are ongoing, please do not discuss your knowledge of the case or your testimony with anyone except for counsel and the Accused.  You are excused.  Thank you.

[The witness, after being instructed not to discuss his testimony, was excused and departed the courtroom subject to recall.]

CDC:
Your Honor, may we have a lunch break at this point?


MJ:
Certainly.  Assuming the government has no objection to that with respect to the next witness.


ATC:
No objection, Your Honor.


MJ:
All right.  How long would you like?


CDC:
An hour, sir.


MJ:
Government, is that sufficient?


ATC:
Yes, Your Honor. 

MJ:
Very well.  We'll be in recess until approximately 12:20 hours.

[The court recessed at 1123 hours on 11 October 2011.]
[The court reconvened at 1227 hours on 11 October 2011, with all parties present.]

MJ:
The court is called to order.


ATC:
The parties are present.


MJ:
Government, are you ready to proceed?

ATC:
Yes, Your Honor.  At this time we would like to offer Appellate Exhibit IV which is documentation of the opening statement from the government.  It's a six-page document of the slides used by the government.


MJ:
All right.  So, these are the slides that were used in the government's opening/


ATC:
Yes, Your Honor. 


MJ:
Very well.  Those will placed into the record as Appellate Exhibit IV.  


ATC:
Your Honor, may I approach the court reporter?

MJ:
Yes.


ATC:
Your Honor, the government calls Major James Dykas.

MAJOR JAMES E. DYKAS, U.S. Air Force, was called as a witness for the government, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the Assistant Trial Counsel:


Q.
Please state your name and where you are currently assigned for the record.

A.
James Earl Dykas, I'm a Major in the United States Air Force Reserved assigned to the 5th SOS at Hurlburt Field.

Q.
And what do you do at Hurlburt?

A.
I'm a U-20 pilot.

Q.
Do you have an outside civilian job as well?

A.
Not right now.

Q.
How long have you been at Hurlburt?

A.
Since December of last year.  

Q.
And where were you stationed before that, sir?


A.
I was at the--well here at the 7th Bomb Wing.  I was a 7OGV, and prior to that I was at the 9th Bomb Squadron.

Q.
Do you know the Accused in this matter?

A.
Yes.

Q.
Could you point to him?

[The witness pointed to the Accused.]


Q.
For the record, correct identification.  And how long have you known the Accused?

A.
I've known Pat for two to three years when he showed up at the squadron.

Q.
In what sense do you know him, how did you meet him?

A.
I knew him socially and I knew--well I knew at the--when he served at the 9th Bomb Squadron I flew a couple of his upgrade rides, mission qualification training.  So, I knew him there.  Went out with him socially a few times, not too many.  I really got to know him on this two-week trip that we went to Al Udeid.  And subsequently I've--we've hung out a good bit since then.

Q.
The trip to Al Udeid, when was that?

A.
August of 2010.

Q.
Do you recall when you came back from Al Udeid?

A.
Yes.  

Q.
And what date was that?

A.  
I don't remember the exact date, it was the first week of August I know because we got two months *** 123102 in July and August.

Q.
Is it possible it was like the 9th of August that you flew there?

A.
That's very possible.  

Q.
And when you came back from Al Udeid where did you actually come back to?

A.
We came back to Ellsworth Air Force Base because the 20th Bomb Wing out there owned the jet.

Q.
What was the purpose for the mission again, could you explain that?

A.
At Al Udeid we have our squadron, had a couple there flying planes out there and two of the planes were not capable of flying combat missions so, they broke in any sense of the terms, so we flew two good jets out there and we took--sat around and waited for the two bad jets to be at least flyable to where we could fly them back home and then we ferried those back to the States.

Q.
Who was on your particular crew?

A.
Pat, John Ferguson and Bob Adams.

Q.
When you arrived at Ellsworth Air Force Base, do you remember or do you recall what time of day it was approximately?

A.
I believe it was between 5 and 6 p.m.  I'm sorry.   We arrived there between 3 and 4 p.m.

Q.
Immediately when you got there what did you do?

A.
When we got there we had an emergency, a minor emergency on the aircraft when we landed.  We went to the squadron I think to drop off all our gear and then we drove to billeting--or we had--Ellsworth Air Force Base for these ferry flights assigns a Lieutenant to drive you around and he drove us to billeting.  

Q.
Let me go back to the emergency, the minor emergency.  How did that effect the flight?

A.
It--well at that point you're all pretty exhausted so it was--it effected us a lot worse than we thought.  We had thunderstorms coming in, we had a pending brake failure and pending hydraulic failure which makes us land really long, couple that with rain, and coupled with the fact that our flaps weren't moving all the way.  Just a bunch of--almost a perfect storm kind of hit at once.  So, everything kind of came to a head.  Did a great job--the crew did a great job, Pat did a good job backing me up and we landed it.  It just--I think it was compounded by the fact that we had also been awake for 22 hours and it's never easy to function, or 25 hours.  

Q.
So, this was a long mission?

A.
Yes.

Q.
Is there anything that you use to assist you in staying awake?

A.
Yes, go pills.

Q.
What are go pills?

A.
I can't remember the name.  They're a narcotic that they give you, I can't remember the exact name of it, but to stay awake for long missions, long duration sorties.

Q.
And during a mission of this length, how many go pills would you get?

A.
I don't remember.  I know that they gave us--I'm pretty sure they gave us all the go pills though at Dyess.  So, they give you a certain amount and said, "Hey take this amount on this first flight and then use or retain the second half for the flight home."  I would guess six to eight.

Q.
Okay.  What do you do with the unused ones?

A.
You return them.

Q.
So you landed at Ellsworth Air Force Base after this minor emergency.  And then what did you say was the next step, I guess, you took after getting off the plane?

A.
We dumped off all our gear and then we checked into the squadron that was hosting us and----

Q.
Was there a debrief at that time?

A.
Yeah.  It was a pretty short debrief.

Q.
Okay.  How long did that last?

A.
Probably 15 to 20 minutes.

Q.
And then from the debrief where did you go?

A.
Went to billeting.

Q.
Billeting.  Who took you to billeting?

A.
Lieutenant--it was an Ellsworth station Lieutenant who was assigned to drive us around.

Q.
Okay.  And did you check right into your room and get right into your room right away?

A.
I believe so.  I think we all--I don't remember clearly, but I think we all wanted to get changed, get settled and go out and have dinner.

Q.
Okay.  Did you make any other stops after billeting?

A.
I want to say we stopped at the shopette.

Q.
Okay.  So, it sounds like you went to dinner after doing these things on Ellsworth Air Force Base.

A.
Yes.

Q.
Do you remember--do you recall where you went for dinner?

A.
It was the Firehouse.  It's a restaurant in Rapid City.



Q.
Whose choice was that?

A.
I don't recall.

Q.
Was it like a group decision?

A.
Yeah I'm sure.  I think two of us had been stationed there before and Ferguson had been there most recent so I'm sure threw it out there.

Q.
And did that same Ellsworth Lieutenant take you guys to the Firehouse?

A.
Yes.

Q.
Do you recall what time, approximately, you guys went and had dinner there?

A.
Maybe 6 or 7 p.m.

Q.
And how long did you stay at the Firehouse?

A.
I would say an hour and a half to two hours.

Q.
Did everybody have dinner?

A.
Yes.

Q.
Did everybody have drinks?

A.
Yes.

Q.
Do you recall, approximately, how many drinks everybody had?

A.
I can't speak for everyone, it's not something I commit to memory, but I'd  probably say I had about four to five or five to six.

Q.
But everybody was drinking, right?

A.
Yes.

Q.
Except--was the Lieutenant drinking?

A.
Now he was not.  Yeah I take that back----

Q.
The Ellsworth Air Force Base one wasn't?

A.
Correct.

Q.
Did he have dinner with you?

A.
Yes.

Q.
So after the Firehouse where did you guys go next?

A.
Went to an Irish bar that was probably a block and a half away.  And I believe it was on the lower of the hotel Alex Johnson.

Q.
Okay.  Part of the same building as the Alex Johnson?

A.
Yes.

Q.
And did everybody go there?

A.
Yes.

Q.
Did everybody have drinks?

A.
Yes.

Q.
Do you recall--how many did you have?

A.
I probably had another four to five.

Q.
Did everybody have about the same?

A.
That's probably realistic.

Q.
Okay.  So did the group go anywhere else after the----

A.
Well we were all staying there and then Bob wanted to go check out another bar.  So, he asked around and John and I said we were going to stay here.  And so, Pat said he'd go with him and they left--I wasn't sure of the name of the bar they went to.

Q.
Did you see Captain Adams or Lieutenant Burke the rest of the night?

A.
No.

Q.
Did you go anywhere the rest of the night, you and Major Ferguson?

A.
We stayed--well we stayed at that bar until we were about to leave, called around, tried to call him, tried to call Bob.  AT&T reception is terrible up there.  So, called them a few times and went over to one of John's buddy's house.  Sturgis was going and so they had a bunch of friends there.  We just ran in to try--he wanted to see some of the friends and none of them were around.  This is right near downtown as well.  After that we left and called one or two more times and just said I'm sure they'll make it home.  

Q.
Did you actually leave a message for either Lieutenant Burke or Captain Adams?

A.
I might of.  I can't remember.  I know I got through one time to Bob and it was--you couldn't hear anything but background noise and the call killed itself after a couple of seconds.  But I can't say one way or the other if I did or didn't.

Q.
Were you or Major Ferguson responsible for the well being of Lieutenant Burke and Captain Adams that night?



A.
You know to some degree I would say yeah.  I was the senior ranking guy.

Q.
Okay.

A.
So, to some degree, yeah.

Q.
Would you say--would it be like in a wingman capacity?

A.
Yeah in a wingman capacity.  Also, you know, there was probably a fault on my part.  I probably could have done a little better to make sure that those guys--I mean I thought it was reasonable what we did.  And I assumed that they, you know----

Q.
Were they allowed to go where they wanted to----

A.
Yeah.

Q.
-----and to get where they wanted to?  They weren't restrained by you?

A.
No, no.

Q.
Okay.  So, what time was it about when you think you left Major Ferguson's friend's house?

A.
I would say about midnight.  

Q.
Okay.  And did you try to contact them again at about that time?

A.
I don't remember if we tried to contact them on the way home.

Q.
And then what happened after you left Major Ferguson's friend's house?

A.
We got a ride back to base.  We got dropped off at lodging and then basically went into my room and called a girlfriend and then went to bed.

Q.
Okay.  Did anything else happen on this TDY that was kind out of the ordinary?

A.
Yes.

Q.
And what was that?

A.
At 6 a.m. John originally called me----

Q.
Is this the next day?

A.
Yeah.  This is that morning.  So, yeah the next morning.  John called me and said that Pat attacked Bob and he doesn't know where he's at right now.  I guess John had already talked to Bob.  And he said, "I'm going to look for him."  He's like "I'm already up."  And I go "Okay just let me know what's going on."  A couple of minutes later Bob knocked on my door and Bob said, "Yeah, Pat, you know, lost it last night and started hitting me."  He's like "I took off running."  And he's like "I--.  And he told me a long story on how he made his way home.  I don't remember the details of it but it was--yeah he had a little adventure trying to get home as well.  

Q.
What did Bob look like, Captain Adams look like?

A.
His shirt was torn.  He looked a little rough.  I didn't see any marks--I didn't remember any marks on his face.  The big thing was just that his clothes were a little tattered and his shirt was torn.

Q.
Okay.  And what time was this at about, approximately?

A.
This was between 6 and 8 in the morning.

Q.
Okay.  So what happened after you had seen Bob in this condition?

A.
I told Bob I was like "Just go get some sleep, you know, Turd is--"  John, I'm sorry.  "John is looking for him."  
Q.
Just to clarify,  a turd is Major Ferguson's call sign?

A.
Yes.  And so, I was like "Just go to your room, you know, just get cleaned up, go get some sleep, you know, we'll figure this all out."  And I don't remember the time right after this because I went back to sleep.  Maybe an hour later, or maybe not even an hour later, but Pat comes to my room--or he called me from the front desk, my room was right next to the front desk, and he goes "Hey I don't know what happened last night, you know.  I blacked out.  I'm not sure how I got home."  Or something to that effect another----  

Q.
And this is in person the conversation?

A.
He called me on the phone first.  And then I go "Just come to my door."  He knocked on my door and we started talking about it and he was like "I don't remember anything.  I blacked out."  I was like "All right well, you know, just go get some sleep, man."

Q.
Was he able to describe where he was?

A.
No.

Q.
Okay.

A.
The previous night?

Q.
The previous night?

A.
No.  I told him to get some sleep and then, you know, we'll get together about 2 or 3 for lunch and then we'll all figure it out.

Q.
After seeing Lieutenant Burke and kind of telling him to back and get some rest, what did you do next?

A.
I took a nap, or continued my sleep.  Then I woke up and basically just woke up and started getting ready.  And we all gathered together at about 2 or 3 to go to lunch.

Q.
Where did you go to lunch?

A.
Boston's.

Q.
Was there any discussion about the previous night's happenings----

A.
Yes.

Q.
----at lunch?  What did Pat say had happened?

A.
Pat said he did not remember.  Pat said he blacked out and he was kind of incredulous to, you know, when Bob was saying these things he was like "I can't believe I did that, you know.  I don't remember any of that at all."

Q.
Was he apologetic?

A.
Yeah, yeah.  The atmosphere was, again, maybe, you know, we didn't--I didn't realize that anything serious had happened because Bob was very casual about the discussion.  Bob said, "You don't remember you started hitting me," and, "You know, these things happen sometimes when people get drunk, it's the reality of it now."  It seemed like a very light situation.  So, and that's when I remembered that--Bob remembered then that he goes "Do you remember choking me out last night?"  And that's because previously Bob hadn't remembered that.  But I remember that coming up in a discussion at Boston's.  

Q.
So after you guys had lunch what does the group do?

A.
We had lunch and then we went to Skyline Drive or Dinosaur Hill, I didn't know it was called Skyline Drive, to look for Pat's phone.  Pat wanted to find his cell phone.

Q.
Had he lost his cell phone?

A.
Yes.  He lost it the previous night.

Q.
Do you recall where you went to go look for this phone?

A.
We went up Dinosaur Hill and looked for it where they thought the incident occurred.

Q.
Can you describe what it looked like in that immediate area where you were looking for the phone?

A.
It was a--it was a curvy road.  We had a couple of feet in between the road and the, I guess, a barrier.  It might have been poles with wire.  And it curved, I guess, if you are going up it, it will curve to the left.  And in that area and also a little further higher up the mountain we were looking, just generally speaking ballpark, but that was the main area.

Q.
Okay.  Did--who brought you to that point?  Who said, "Let's stop here"?

A.
I don't remember.

Q.
Okay.

A.
I think it might have been Bob but I can't----

Q.
Did Lieutenant Burke recognize the area?

A.
He I think--well to some degree because--yeah, he did, because he said he--this is where he thought he slept and that's where he--it was on the edge of that mountain.  That's where he went down and started to look for his phone in that area.

Q.
So you called it a mountain, there's a pretty significant elevation change?

A.
Yes.  It's right in the middle of Rapid City.

Q.
Okay.  So, did you guys find anything?

A.
No.

Q.
What happened next?

A.
After that we went to Walmart to run some errands.

Q.
Did Lieutenant Burke--did you guys all go out and eat at the same time? 

A.
Yes.

Q.
Okay.

A.
We were together throughout the entire day from lunch on.

Q.
Okay.  So, Lieutenant Burke did he go down the hill at all?

A.
He went down a few feet.

Q.
Okay.  

A.
About 10, 15 feet.

Q.
Okay.  And then after the search was completed, and no results, what happened?

A.
We went back to Walmart just to get like a couple--to get some stuff.  And then we went back to the hotel.  I asked everyone if you guys wanted to get together and just have a quick drink.  And we all sat around and had a couple of drinks and went to bed.  Pat went to bed, he didn't come and join us.

Q.
Okay.  I'm going to take you back to when you first saw Lieutenant Burke that morning at approximately 7 or 8 o'clock, is that about right?

A.
Yeah.

Q.
What did he look like when you saw him?

A.
He looked--the only way to describe it he said slept on a mountain and he looked like a guy who slept on a mountain.

Q.
So were---- 

A.
He just----

Q.
----his clothes dirty?

A.
They were dirty.  You know he wasn't, again I didn't notice any significant marks on his face or----

Q.
He didn't have any bruises on him?

A.
He complained about scratches on his back.

Q.
Okay.

A.
But that's it.  I didn't notice--visibly I didn't notice anything other then the clothes were--yeah, just a little in disarray. 

ATC:
No further questions. The defense may have some questions.

MJ:
Defense, cross examination of this witness?


CDC:
Thank you, sir.

CROSS EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Hi, Major Dykas----


A.
Hi, how are you doing?

Q.
----how have you been?

A.
Good.

Q.
We talked in April right here in this room.  

A.
No, I didn't make it down I was--VTC I believe.

Q.
Oh, VTC that's right.  You came across on the screen----

A.
Yes.

Q.
----right here.  Just a few questions for you.  How much experience do you have in your career with using go pills for missions?

A.
A good amount.  

Q.
Okay.  Well can you--can you be more specific?

A.
I've done three flying combat tours, two for six months and then one for three months where we were all issued go pills.

Q.
How frequent was the flying during those periods?

A.
Once every three to four days.

Q.
How common for you was the use of go pills on those missions?

A.
Pretty common.  The way I looked at it I took them pretty much every flight.  You--it's--you go from crazy hours, you know, you really can't get a good bio-circadian rhythm going so a lot of flights, you know, you kind of need them.  Well then this is speaking for me personally if you come back and, you know, you just could be real exhausted.  So, yeah, I took them fairly often.  

Q.
Well and--and you use them as they are prescribed, right?

A.
Yes.

Q.
You don't--you don't decide on your own when it's appropriate.  If you have a mission and you are issued the go pills it's for what, what's the purpose of it?

A.
To stay away and stay alert.

Q.
Is that a good idea for a pilot to stay awake----

A.
Yes.

Q.
----in a cockpit?  

A.
Yes.  


Q.
Bad to go to sleep?

A.
Yes.

Q.
If you were flying 20 hours or 18.8 hours back from Al Udeid to Rapid City was--was not taking go pills an option for you?

A.
Personally?

Q.
Yeah.

A.
I--I don't have a set agenda, but I'm--I--yeah I was planning on taking go pills.

Q.
Would you have considered not taking them and just staying awake on your own force of will for 20 hours/

A.
It would not cross my mind.

Q.
Think back to being issued the go pills.  Who issues those, where do you get them?

A.
The flight doc did.

Q.
The flight doc.  That's the flight surgeon?

A.
Yes.

Q.
This is like a physician who----

A.
Yes.

Q.
Have you ever been admonished or told or directed never to take--never to consume alcohol after taking go pills?

A.
I don't remember any brief like that.

Q.
And----

A.
That's not to say it didn't happen but, if it did, it would have had to been an 03 when I was first cleared and I don't recall that at all.  

Q.
Okay.  Do you recall being told before this mission from Al Udeid back to Ellsworth not to drink, not to consume alcohol after having flown that mission?

A.
No.

Q.
Was there any sort of regulation or directive or policy in effect that would render going out to dinner with the crew and having drinks improper or against regulations?

A.
No.

Q.
How common is it at the end of a mission to share a meal with the crew?

A.
It's very common.  Most of the times when you do this you are in a setting where you're flying a jet to the middle east where you can only have the three drinks, you know, so--but, yes, it's very common.  This is my first ferry flight where we've actually--I've actually taken an aircraft home and then been able to go out to dinner.  So, I'd say it's common.

Q.
Okay.  You indicated earlier that you said you maybe could have done better responsibility wise for that evening.  Is that just in retrospect?  Do you think maybe if you had said something differently things would have come out differently?  Why did you say that?

A.
Because ultimately, you know, I've--we are all grown men, and I've always looked at it like that.  And Pat and Bob are both phenomenal officers.  I--still he is a young kid and I was the senior guy.  We tried to call them and I thought that was prudent, I thought it was a good measure.  And him being with Bob they would be able to take care of themselves.  But, you know, I mean you've got to--at some point, if you are the senior ranking officer, I should have taken it more in consideration that I have a lot more experience with this type of flying, this type of go pill usage, and it didn't cross my mind, you know.  And some of that is on me.  I should have made sure that I got all the crew together at the end of the night. 

Q.
Well why has it crossed your mind since then?  Why did you say that?

A.
I guess it's in retrospect.  I've always thought of us as, you know--this is a situation that I've not occurred--ever ran into before, but I have always considered all of these guys as--we are all just, you know, on the same and equal level.  And I've always--because we are all great, you know, these have incredible records.  And they are just phenomenal people, normal human beings, and we always take care of each other and--but, in hindsight I think I have a little more--at the time I hadn't won the rank of major or been in that position long enough.  I really didn't take it as seriously as I should have. 

Q.
At the time, you just said a moment ago, you thought of Lieutenant Burke as a phenomenal officer?

A.
Oh yeah.  Oh yeah.

Q.
Do you still think of him that way?

A.
Yeah.  Without a doubt.

Q.
Any hesitation or reservation about that?

A.
Without a doubt.

Q.
The next day at lunch after you recovered all the personnel from the crew, you kind of glossed over the conversation about what had happened the last night.  Were you listening to and watching that conversation?

A.
Yes.

Q.
Okay.  Describe for us Lieutenant Burke's demeanor hearing about what had happened the last night.  You said he indicated he didn't remember.

A.
Yes.

Q.
Before you told him to go to sleep he said, "I don't remember much."  And he said that again at lunch.  Describe his demeanor hearing these things that he did.

A.
He was flabbergasted, you know.  He wasn't very loud about it.  He was like very shocked.  I guess shocked is a good word.  He's like "I can't believe I did that."  He was like "I don't remember that at all."  And Bob described how, you know, he was hitting from the back seat.  And the way Bob described it is Bob woke up to someone hitting him.  And Bob said it was fight or flight and just didn't know what was going on and took off running.  So, he couldn't believe that.  And then at lunch is when Bob also remembered he said, "Oh do you remember you trying to choke me out?"  And then I guess that's why he had that ripped shirt.  So those are the two big pieces I remember.  And both times Pat didn't--Pat was shocked.

Q.
Did his shock seem genuine to you?

A.
Yes.

Q.
Did it seem like he was experiencing it for the first time, or discovering it for the first time/

A.
Yes.

Q.
And you said--you said that he was apologetic.  Was it--was it sort in the vein of "Well, gee, if I did that I'm sorry?"  What did he say about being apologetic?

A.  
I guess to some degree he--it wasn't more "If I did that I'm sorry," it was more "Man, you know, I'm sorry, you know.  I can't believe I did that."  It wasn't--there wasn't a caveat where he said----

Q.
No, I wasn't trying to structure the words, I was trying to give you a recollection of how that went.

A.
Yeah, he was apologetic.  He said, "Man, I'm sorry."  But, yeah.

Q.
But it was--but it was apparent to you that he was hearing this information or discovering these details for the first time?

A.
Yes.

CDC:
One moment, Your Honor----


MJ:  Yes.


CDC:
----to confer with counsel?

[The CDC and ADC conferred.]


CDC:
Thank you, Major Dykas.  No further questions, Your Honor.

MJ:
Trial counsel, any redirect?


ATC:
Yes, Your Honor. 

REDIRECT EXAMINATION

Questions by the Assistant Trial Counsel:


Q.
Major Dykas, why did you and Major Ferguson decide to home when you did?

A.
We were just tired.

Q.
When you're on these long missions, 18 plus hours like during these jet ferrying missions, during the non-mission critical stages are you allowed to sleep on the jet?

A.
Yes, you can.

Q.
Okay.  I assume can both pilots sleep at the same time?

A.
No.

Q.
Okay.  Well one pilot could take a nap while the other pilot maintain the aircraft?

A.
Yes.

Q.
And vice versa with the rizos in the back?

A.
Yes.

Q.
And during these long missions are you required to take pills?

A.
You are not required to take go pills.

Q.
Have you ever had any negative effects from the go pills?

A.
To some degree.  I mean, not--sometimes it's hard to sleep afterwards.  It's seems like there's a crash after them.  That's the most--that's, I guess, the extent of my side effects.

Q.
So your side effect is it really affects your sleep schedule?

A.
Yes, yes.

Q.
Negatively effects your sleeping?

A.
Yes.

Q.
When you have those problems sleeping, do you have anything that you can take to assist in getting back on your sleep schedule?

A.
When you're deployed they issue you Ambien.

Q.
Okay.  Is there another name for Ambien, a slang name that you guys use?

A.
Oh, no go.  

Q.
No go.  No further questions.  Thank you.

MJ:
Defense, any recross?


CDC:
No, Your Honor. 


MJ:
Does either side subject this witness to recall?


ATC:
Yes, Your Honor.

MJ:
Major Dykas, you are temporarily excused.  However, you may be recalled for further follow-up testimony.  While these proceedings are ongoing, please do not discuss your knowledge of the case or your testimony with anyone except for counsel or the Accused.  You are excused.  Thank you for your time.


WIT:  Yes, sir.  Thank you.

[The witness, after being instructed not to discuss his testimony, was excused and departed the courtroom subject to recall.]

CDC:
Your Honor, I know it hasn't been all that long, but could we have five minutes for a comfort break?


MJ:
Yes, you may.


CDC:
Thank you.


MJ:
We'll be in recess for five minutes.

[The court recessed at 1256 hours on 11 October 2011.]

[END OF PAGE]

[The court reconvened at 1303 hours on 11 October 2011, with all parties present.]


MJ:
The court is called to order.


STC:
The parties are present.  

MJ:
Government.


STC:
Yes, sir.  At this time the United States calls Major John Ferguson.
MAJOR JOHN F. FERGUSON, U.S. AIR FORCE, was called as a witness for the government, was sworn, and testified as follows:

DIRECT EXAMINATION
Questions by the Senior Trial Counsel:

Q.
Will you please state your full name, rank and unit of assignment?

A.
Major John Ficken Ferguson, assigned to the 28th Bomb Squadron at Dyess Air Force Base.

Q.
Major Ferguson, how long have you been assigned to Dyess Air Force Base?

A.
Just over two years.

Q.
Okay.  Do you know the Accused in this case Lieutenant Burke?

A.
Yes.

Q.
Is he in the courtroom today?

A.
Yes.

Q.
Would you point him out for the judge?
[The witness pointed to the Accused.]


Q.
Correct identification.  How do you know Lieutenant Burke, Major Ferguson?

A.
Last year I was an instructor at the school house when Lieutenant Burke went through his initial qualifications.

Q.
Okay.  When did you first meet?

A.
I'd say about a year and a half ago.

Q.
Okay.  You were an instructor you said when he--when he first went through initial qualifications.  Do you remember having him as a student at all? 

A.
As a class, I'm pretty sure I would have taught maybe a couple of academic classes to their flight when they went through.  

Q.
Did you have any other--outside of the classroom as a capacity as an instructor, do you have any other experience with Lieutenant Burke?

A.
Not outside the squadron.

Q.
Okay.  Did you go on a mission with him in August of last year?

A.
Yes.

Q.
Okay.  Can you tell us about that?  Tell us about that mission.

A.
A jet swap, we were bringing two jets, two B-1s, to a deployed location and switching out for--basically bringing healthier jets out there and taking some that had some maintenance issues and bring them back home.  And----



Q.
And----

A.
What's up?  

Q.
I'm sorry.  The deployed location was at Al Udeid?

A.
Yes.

Q.
Okay.  How long were you actually at Al Udeid?

A.
We were there for about two weeks.

Q.
Okay.  You said it was two jets?

A.
Yes.  We brought two out there and swapped out for two jets that needed to come home.

Q.
Okay.  So there was, presumably, it was two crews then?

A.
Yes, two crews.

Q.
Okay.  Who was on your crew?

A.
On the crew was Major Dykas, myself, Captain Adams and Lieutenant Burke.

Q.
Okay.  When you came back from Al Udeid where did you fly to?

A.
We flew to Ellsworth Air Force Base.

Q.
And is Ellsworth--that's in South Dakota?

A.
Correct.

Q.
Okay.  Was that about 9 August that you arrived at Ellsworth?

A.
Yes, we did, around 1600.

Q.
Okay.  On the day you arrived it was 1600 hours?

A.
Yes.

Q.
Okay.  What did you do when you arrived at Ellsworth?

A.
When we arrived at Ellsworth we cleared customs and hung out at the squadron for a little bit saying hi to some of the other guys in the squadron.  We went to the BX to pick up some clothing items and then got over to lodging where we worked on acquiring our rooms.

Q.
Okay.  You were all stationed at Dyess at the time, correct?

A.
Yes.

Q.
What was the plan for getting back to Dyess from Ellsworth?

A.
The plan was we would take the next government--or we would fly commercial from Rapid City back to Abilene.  

Q.
Okay.  Did you make those arrangements--were they already made for you or did you make them that night?

A.
We didn't know if we were going to be--they are not going to book them until we--until we are definitely airborne and making it to Ellsworth.  So, when we got there we called to see if we had tickets.  We didn't have them yet so we attempted to get our tickets for the next day out.

Q.
Okay.  Were you able to get tickets for the very next day?

A.
No it was after hours so we were told to--there's no government tickets and that we might have better luck talking during the duty day to someone from Dyess the next day.

Q.
Okay.  So, at that point, just to be clear, was it your impression that you were going to be leaving the next day or not?

A.  We knew we probably weren't going to be leaving the next day.



Q.
Okay.

A.
Just that there were no government tickets available for us.

Q.
Okay.  All right.  So, you get checked into billeting and get settled and then what happens?

A.
Then about 8 o'clock just get together for dinner, our crew.

Q.
Okay.  What did you do for dinner?

A.
Went to the Firehouse restaurant.

Q.
And what's the Firehouse?

A.
It's the--it's a little Firehouse that's been converted to a restaurant, a family atmosphere with some outside seating as well.  So, we decided we wanted to eat there when we left for dinner.

Q.
Okay.  And where is that located?

A.
Downtown Rapid City.

Q.
How far is the Firehouse from Ellsworth?

A.
It's about 15, 20 minutes.

Q.
Okay.  All right.  So you go to the Firehouse and what happens there?

A.
Then we got our food.  Between the five we have a couple of pitchers of beer.  And then after finishing at the Firehouse we go into another at the Alex Johnson hotel.

Q.
Okay.  You said the five of you.

A.
There was a guy from the--a Lieutenant from the 34th who was driving us down there.

Q.
Okay.  He was your designated driver.

A.
Yes.

Q.
Was he drinking at all?

A.
I think he may have had a beer or two from the pitcher when we ate our meals but he didn't have anything to drink after that.

Q.
Okay.  Because he was going to be driving you home?

A.
Yes.  

Q.
Okay.  All right.  So you had dinner.  How long were you at the bar?

A.
About an hour, or maybe just over an hour.  

Q.
Okay.  And then after you went to the Firehouse you went to a different bar?

A.
Yes.

Q.
How far away was that?

A.
I think it's about a block, a block down the street.

Q.
Okay.  So you just walked----

A.
Yes.

Q.
----to that place?  Okay.  And what did you do there?

A.
We just hung out there just having a couple of more drinks.  

Q.
Okay.

A.
And just relaxing.

Q.
Okay.  And were all four of you drinking?

A.
Yes.

Q.
Okay.  And when I say "all four" I mean all four members of the crew.

A.
Correct.

Q.
Do you remember how many drinks you had that evening?

A.
I'd guess around eight or so.

Q.
Okay.  Do you remember how many drinks you saw Lieutenant Burke have?

A.
No I can't--I mean I can say I knew we had drinks in our hand most of the time but I don't know how many he would have had.

Q.
Okay.  What happened after you went to this second bar?

A.
We just hung out there.  We talked about going to some other--maybe another bar later.  But Major Dykas and I we were the only ones there.  Adams and Burke had gone ahead to another bar.  

Q.
Okay.  Did you guys have a discussion about going to another bar together or how did you end up splitting up?

A.
I just talked about it.  I didn't see when they left.  We were just talking about going to some other bars afterwards but--.

Q.
Okay.  And so, prior to that you--so you're saying all of a sudden they were gone?

A.
Well I knew there was talk about going to other bars and we--we were going to go ahead and do that but they left before us.  All of sudden I just noticed they weren't--I noticed that they weren't there with us, it was Dykas and myself at the bar and Adams and Burke had already gone onto the next bar.

Q.
Okay.  So what did you Major Dykas do then?

A.
We stayed there and Dykas tried to get a hold of them a couple of times of his cell phone.  And when he was able to get a hold it was kind of a broken connection but--I don't know if he knew what bar they were at initially but the phone was kind of intermittent.  And so we just said we'd stay here and just relax a little bit and then try and catch up with them.

Q.
Okay.  Were you able to catch up with them at some point?

A.
No we weren't.

Q.
So what did you do?

A.
About 11 o'clock we decided to leave.  We were trying to call.  Dykas tried to call them to see where they were and wasn't having too much luck.  We kind of drove around a little bit downtown, not going into the bars just kind of going to see if we might see them.  To kill some time we stopped off at a friend's place on West Boulevard for about a half an hour just to kill some time and waiting to see if we could get a hold of Burke and Adams.  

Q.
The friend's house you stopped at on West Boulevard, is that close to downtown where you were at?

A.
It's within walking distance, it's a few blocks.

Q.
Okay.  How long did you stay there?

A.
We stayed there for about half an hour.

Q.
And then what happened?

A.
After that we decided to go ahead and try and find Lieutenant Burke and Adams again on the way back to the base.  And at one point, when Dykas was able to get a hold of Adams, I believe, on the phone and they said they were finishing last beers and they had a cab for them and they would be probably about 10, 20 minutes behind us.

Q.
Okay.  What happened after you got back to the base?

A.
I just went to sleep.

Q.
Okay.  After you went to sleep, did anything else happen during that period?

A.
Not until I was woken up around 6 o'clock.

Q.
Okay tell us about that. 

A.
It was either a phone or a knock on the door initially woke me up.  It was Adams saying that----

CDC:
Objection, Your Honor, hearsay.


MJ:
Government?


STC:
I don't think if there was a phone call or a knock it's hearsay, Your Honor.


MJ:
Sustained.

[Direct Examination continued.]


Q.
Without talking about what anyone said, what happened?

A.
I got up----


CDC:
Objection, Your Honor, it calls for a derivation from the hearsay that he heard.


STC:
Your Honor, I'm not trying to get into--elicit hearsay, Your Honor, I'm asking about what happened.  He just testified there was a knock on the door.


MJ:
Very well.  I'll overrule the objection.

[Direct examination continued.]



Q.
Whether it was a knock on the door or a phone call, who was it from?

A.
It was from Captain Adams.

Q.
Okay.  What happened after that?

A.
He told me he would talk to me and he would be down in his room.  And so, I decided to go ahead and just my teeth and wash my face and then went down to his room to talk to Adams.

Q.
Okay.  So you went down to talk to Captain Adams, what happened after that?

A.
When I got there he asked me if I knew where Burke was or heard from him.  I told him I hadn't.  And he said he was worried and Adams told me what happened during the night, or what was going on.

Q.
And did he tell you that he didn't know where Lieutenant Burke was?

CDC:
Objection, Your Honor, calls for hearsay.


MJ:
Government?

STC:
Not offered for the truth of the matter asserted, offered for the effect on the listener.


MJ:
I sustain the objection.

[Direct examination continued.]


Q.
What did you do after you talked to Captain Adams?

A.
After I talked to Captain Adams, he said he was a little tired so I decided to let him take a break and I would try and see if I could find out where Lieutenant Burke was.

Q.
Okay.  So, what did you actually do?

A.
I went back to my room and took a quick shower just to wake up a little bit and try and think about what was going on.  I thought that Burke may be in trouble but didn't know.  So I decided to call Security Forces to see if anyone was picked up by them.  I called the hospital to see if anyone was picked up by them.  I called the city and county police just to, you know, see if maybe he was picked up or anything that was involving, like, a military member.

Q.
And after you made those calls what did you do?

A.
After I made those calls I believe I tried calling--called his number.  I had the guys check to make sure he wasn't in his room, if he got back to his room, just basically verifying that he was not--was not there on the base.  And at that point I decided to make it a--to try and get a vehicle and retrace his steps with Captain Adams to see if--if retracing his steps could help him make sense of what was going on since what he told me was pretty broken and I couldn't really follow it and it didn't make too much sense.

Q.
Okay.  Just to help orient us, do you remember how much time passed between when Captain Adams knocked on your door and when you finally went out to retrace his steps?

A.
About 11 o'clock is when--is when I actually left with Adams.

Q.
Okay.  

A.
And that would give us enough time for me to grab some breakfast and give him enough time to get some rest before we took off.

Q.
Okay.  Well where did you go?

A.
What he was talking about before it sounded like they may have been on the--I thought initially the hills just north of the interstate where Petsmart is.  We drove over--over there and he said that wasn't where they--where they were before so I proceeded to drive downtown.  As we got close to Skyline Drive he probably recognized the towers up there so we drove up onto Skyline Drive.

Q.
Okay.  I want to stop you for a second.  The first place you talked about being near Petsmart, where is that in relation to the downtown area where you had been the night before?

A.
It's just north--it's just north.  It's still kind of downtown just the northwest portion of downtown.

Q.
Okay.  And the interstate runs between downtown and that first hill you went to?

A.
It runs--it's kind of the northern part of downtown cuts right through the hillside which is what people call Skyline Drive.

Q.
Okay.  And so, after you went there then you went up to Skyline Drive?

A.
Yes.

Q.
Okay.  What happened when you got up to Skyline Drive?

A.
We were driving and just looking at--hoping to job Adams memory of anything that was--that happened the night before.  He recognized the lookout point and we drove out there to see if he remembered being there.  So, we got out and looked to see if we could see any signs of maybe Burke was around or--or just anything that would help make more sense of the situation.

Q.
Okay.  And what happened after that?

A.
Adams didn't see anything and we proceeded to drive a little further when Adams remembered the TV towers that are up there--or the antennas that are up there.  When we got up around there he said, "I think this is as far as we went."  So we turned back--we turned around and we got a call from Dykas saying that Burke was back in his room.  So, we went ahead and we worked our way back home just looking to see if we could see anything on the road on the way back.

Q.
Okay.  What happened after you got back to Ellsworth?

A.
When we got back to Ellsworth we decided to meet around 3 o'clock to get lunch and that would give Adams time to rest and have like a lunch/dinner.  So we met at 3 o'clock and went out to Boston's for a late lunch.  

Q.
And where is Boston's at?

A.
It's on the north side of the interstate, it's near some of the hotels and the mall.

Q.
Okay.  So between Ellsworth and downtown would that be fair to say?

A.
I'd say it's just on the northern--I don't know you want to word it.  It's closer than the Skyline Drive.

Q.
Okay.  

A.
So it's the north side of Rapid City.

Q.
Okay.  Okay, after you guys left for lunch what happened?

A.
We just talked about the events that happened. Adams said the--went over the story again to see if it made any sense to anyone else there.  And we asked Burke if he had--if he remembered any of this and he hadn't. 

Q.
Okay.  What did you guys do after lunch?

A.
After we just kind of retraced the steps again on Skyline Drive to see if that would help either Adams or Burke to remember what happened and also trying to locate his cell phone at the same time.

Q.
Okay.  Did you have any luck finding any familiar spots on Skyline Drive?

A.
We found--I know Burke saw the place where he--where he thought he woke up, and saw a green roof that he recognized going down to the carwash place that he remembered referencing that as he walked down the hill.

Q.
Where were you at when he saw that?

A.
We were just on the--just off the south west side of the road on Skyline Drive.

Q.
Up on Skyline Drive.  Could you describe the area of the road that you were at?

A.
It's a windy road that--kind of scenic road that runs north and south.  And it just has some trees and some metal guard railing sides.

Q.
This specific place that you stopped there was a guard rail?

A.
I don't know if there--if there's a guard--there should be a guard rail most of the--around some of the windyer turns.  There's a guard rail around most of the entire road.  I don't remember if there was one right there where we were or not.

Q.
Okay.  And the--you mentioned you saw--you recognized a green roof.  Where were you--were you up on Skyline drive when he saw that?

A.
We were on Skyline Drive, yes.

Q.
But looking down----

A.
Looking down.

Q.
----below you recognized a green roof?  What did he recognize about that place?

A.
Just I think it--I think it's the only green roof that's out there, maybe it's a distinct color.

Q.
What did he say was--what was familiar with that spot?

A.
Just when he had walked down the hill that's where he walked down to where that green--that carwash place was.

Q.
Did he say he tried to call a cab from that area?

A.
He tried to call a cab from down there and then bumped into another Air Force member who got him a ride back to the base.

Q.
Did he attempt to look for his phone in that area?

A.
He did on the way back Adams and Dykas made a call so he could see if he could hear it--hear his phone as he walked down if it was in the area.  But there was no luck finding the phone.

Q.
So, I guess, help me make this clear to the judge, so the three of you were in the car and he was walking down the hill is that what happened?

A.
He was walking the hill trying to retrace his steps as we drove back around to pick him on the other side of the hill.  And we were calling his phone so he could hear if it was ringing to try and find his phone.

Q.
Where did you pick him up at?

A.
At the bottom of the hill right next to the carwash place.

Q.
And that was the carwash with the green roof?

A.
Yes.

Q.
Did he say anything about how he got back to the base?

A.
He had bumped into another Air Force member who was--who gave him--got him a ride to base.

STC:
Just a moment, Your Honor?


MJ:
Yes.

[The STC and ATC conferred.]


STC:
Your Honor, I have what's been marked as Prosecution Exhibit 2 for identification; providing a copy to the defense counsel and the original to the court reporter.  Prosecution Exhibit 2 is 11-pages of photographs.  Providing a working copy to the military judge; and providing Prosecution Exhibit 2 for identification to the witness.  

Q.
Major Ferguson, can I have you take a look through those photographs?
[The witness did as requested.]


Q.
Did you have a chance to look all of those, Major Ferguson?

A.
Yes.

Q.
Do you recognize those photographs?

A.
I guess I'd  assume a couple are pictures of Skyline Drive. I mean it looks like all of them are from--on Skyline Drive.  Just a couple of them I don't recognize, but it looks just like Skyline Drive.

Q.
Okay.  But some in particular you do recognize?

A.
Yes.  One is a reference point to--I mean to lookout point, two, it looks like lookout point as well.  Three----

Q.
I'm sorry, what page are you looking at when you say that?

A.
The first page here.

Q.
Okay.

A.
Page 1 I recognize the as the lookout point.  It looks like page 2 is another--is a picture of the towers that I recognize; 3 I don't recognize the turnoff right here; number 4 is the place that Adams and I turned around when we were looking to help try and jog his memory; 5 looks like the same photo as four just down the road to the north; 6 looks like it could be the same thing; and then 7, 6 and 9 just look like parts of Skyline Drive as well as 10; and 11 looks like--it looks like the green roof carwash place----  

Q.
Okay.  

A.
----on Skyline Drive.

Q.
So this looks like the view down the hill from where he--towards the green roof that he was mentioning?

A.
Yes.

Q.
And that was page 11.

A.
Yes.

STC:
Retrieving them from the witness.
[The STC retrieved the exhibits from the witness.]


STC:
No further questions, Your Honor.


MJ:
Defense, cross examination of the witness?


CDC:
Thank you, Your Honor.

CROSS EXAMINATION

Questions by the Civilian Defense Counsel:


Q.
Hello, Major Ferguson.

A.
Hi.

Q.
How are you doing?

A.
Doing okay.

Q.
Good.  Just a few questions.  Major Ferguson, you've been a pilot for a long time?

A.
A navigator.

Q.
A navigator for a long time?

A.
I guess.

Q.
Have you had experience with go pills?

A.
Yes.

Q.
How much would you say you've had?

A.
I'm not sure, but I'd say I took--have taken go pills on about a 100 occasions.


Q.
A 100 occasions?

A.
Yes.

Q.
Have you--have you ever--of those 100 occasions, is there a subset of those in which you would have taken more than 1 a mission because of the length of time it took to complete the mission?

A.
Yes.

Q.
Have you ever been told by a flight surgeons or anyone else in your chain-of-command to refrain from consuming alcohol after a mission in which you used go pills?

A.
No.

Q.
Is it--is it fairly routine for a crew to finish a mission and then get together and have dinner, is that common or uncommon?

A.
As far as what we were doing?

Q.
As far as what you were doing, that kind of mission?

A.
Yes.  Since we had a long flight, crews--you go down together somewhere for something, you meet in Rapid City for dinner, basically.

Q.
Is it uncommon for that same crew, in your experience, is it uncommon for that same crew to also consume some alcohol with dinner?

A.
No, it's not uncommon.

Q.
Is it uncommon to maybe have a few drinks at a bar after having dinner?

A.
No.

Q.
The main point there though, of course, is that none of you was going to be driving a vehicle, right?

A.
That's correct.

Q.
So that's the safety factor because you had a driver?

A.
Yes.

Q.
Did that driver take you back to the base that night, that Lieutenant? 

A.
Yes.

Q.
You were asked several times about going back up on Skyline Drive the next day, and you just saw some pictures, you just looked at some pictures take during the daytime that you recognized, right?

A.
Yes.

Q.
Do you know whether that green carwash roof could only be seen from that one point on the entire road?

A.
I don't know.

Q.
Lieutenant Burke said he thought that that looked like the place where he might have awaken on the hillside and that's why he did a search on that particular hillside that morning?

A.
You mean for the phone?

Q.
Right, for the phone.

A.
He asked us to retrace the steps as best we could.

Q.
But he didn't find his phone did he?

A.
No.

CDC:
One moment, Your Honor, please?


MJ:
Yes.

[The CDC and ADC conferred.]


CDC:
Thank you, Major.  No further questions, Your Honor.

MJ:
Government, any redirect?


STC:
Yes, Your Honor. 

REDIRECT EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Major Ferguson, you mentioned you estimated that you used go pills approximately 100 times?

A.
Roughly.

Q.
On those other occasions were there ever occasions where you drank alcohol after you completed a mission that you used go pills on?

A.
Yes, there was.

Q.
Okay.  On those occasions did you ever experience any negative affects?

A.
No.

Q.
No weird side affects or anything like that?

A.
No.

Q.
And I guess considering it all, whether you consumed alcohol or not, have you ever experienced negative affects from using go pills?

A.
I have not.

Q.
And just to be clear about the directions you get when you are issued the pills, you are told that you have to take them on the mission?

A.
No we do not have to take them.

STC:
No further questions, Your Honor.


MJ:
Defense, any recross?


CDC:
No, Your Honor.  Thank you.


MJ:
Does either subject this witness to recall, government?


STC:
Yes, Your Honor. 


MJ:
Major Ferguson, you are temporarily excused.  However, you may be recalled for further follow-up testimony.  While these proceedings are ongoing, please do not discuss your knowledge of the case or your testimony with anyone except for counsel or the Accused.  You are excused.  Thank you.

[The witness, after being instructed not to discuss his testimony, was excused and departed the courtroom subject to recall.]

MJ:
Government.

STC:
Your Honor, at this time the United States calls Mr. Matthew Hosman.


MJ:
Proceed.

MR. MATTHEW JOHN HOSMAN, civilian, was called as a witness for the government, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Will you please state your full name?

A.
Matthew John Hosman.

Q.
And, Mr. Hosman, where do you live?

A.
I live in Sioux Falls, South Dakota.

Q.
And what do you do in Sioux Falls?

A.
I'm a correctional officer at the South Dakota State Penitentiary.

Q.
How long have you been in that job?

A.
I just hit three years.

Q.
What--can you briefly describe what your job is as a corrections officer?

A.
Basically just shake downs, doing rounds, watching the inmates and making sure they don't steal anything or get into fights.

Q.
So in the nature of a guard?



A.
Basically.

Q.
Do you recognize the Accused in this case Lieutenant Burke?

A.
Yes, I do.

Q.
Okay.  Is he in the courtroom today?

A.
Yes, he is.

Q.
Can you please point him out?

A.
Right there.

Q.
That's a correct identification of the Accused.  How do you recognize the Accused, Mr. Hosman?

A.
I remember him from a night last year in Sturgis, approximately about August 9th or 10th.

Q.
Okay.  You said in "Sturgis," in Rapid City?

A.
Yeah, yes. It's during the Sturgis Rally, sorry.

Q.
Okay.  How many has have you been?

A.
Just that once.

Q.
Okay.  And tell us about--you said that was last August 2010?

A.
Yup.

Q.
Can you tell us about that day?

A.
Basically I was visiting Rapid City because I have family there.  And also I'm originally--I went to middle school in Douglas, that's the middle school that's in Box Elder, I have three friends----

Q.
Okay.  For those of us that don't know Douglas and Box Elder, are those places that are close to Rapid City?

A.
Box Elder is approximately 7 miles from Rapid.  So, I had a family friend fly in from Washington because she was there for the Rally.  And there was two other friends that she had that live in Rapid so we all just hung out together.  Started at Teddy's and then we went to the Oasis and that's where we met Mr. Burke here.  

Q.
Okay.  Do you remember approximately what time that was that you----

A.
It was late in the night, I would say close to midnight.

Q.
Was he there when you got to the bar or do you remember?

A.
I don't remember.  We were at the bar and he just came to--came up to us.  And, basically, I think he was trying to hit on the girls that we were with but I'm not really sure.

Q.
Okay.  Where were you at when he came up?

A.
I was sitting at the bar.

Q.
Okay.  And he came up and sat next to you?

A.
At first he was talking--he said something to my friend, Rain, "Oh you look pretty," or something like that.  And then he came and sat down beside me and introduced himself.  And at that time I don't really remember his name until all this came across, of course.  But he did introduce himself.  After a little bit of talking I explained that Rain had a boyfriend.  I don't know if she really did or didn't.  But I didn't want my group really being hit on so.  


Q.
Okay.  Did he tell you anything else about himself?

A.
He was there for a couple of days.  I forgot where he flew in from, but he was in the Air Force and bragging about being in the military.  Was in the Air Force, was just basically looking to party up and hopefully get a girl to come home with him tonight.  He was pretty out of it by the end of the night but at 12 he was just buzzed.

Q.
Was it about 12 when you first saw him?

A.
Yeah, that's when I came to the Oasis.  That's when me and my group came to the Oasis.  I don't know how long he was there beforehand.

Q.
Okay.  How long were you there together?

A.
Well they do last call at 1:30 and we stayed there all the way until kicking out.  And, if I remember correctly, my group left before his because we said bye and everything.  That was basically the end of it.

Q.
Okay.

A.
I only remember him, him and a female.  I remember--any of his group--he said he was there with a group that was behind us a the pool tables, but I never actually met any of them.  

Q.
Okay.  So you guys were there together for at least an hour and a half?

A.
At least.

Q.
What did you do together?  What was going on at the bar?

A.
Basically just drinking.  I was talking with my group.  He was talking about where he flew in from.  I don't really too much details about how long he was there or anything like that, but that's generally what we spoke of.  And then we played a game for probably a good half hour.  It's where you put a beer bottle down and you put a dollar bill on top of the beer bottle and a coin right on the dollar bill and try to make the coin stay on the beer bottle right on top of the hole.  

Q.
So you try to yank the dollar bill----

A.
Yup.  And make sure the quarter didn't fall.

Q.
Who was playing that game?

A.
I'm sorry, what?

Q.
Who was playing that game?

A.
Who was that playing that game, it started with me and Rain.  And then shortly after he said he could do it.  So he tried it a couple of times.  And Bruce, another guy in my group, tried it.  So, basically, everybody that was just sitting there, it was my group of three and me, and then him, and then this other female.  I don't really remember who she was.  

Q.
Do you remember was he drinking while he was at the bar with you?

A.
Oh yeah.  Oh yeah.

Q.
Do you remember how much he had to drink?

A.
In that hour and a half span probably four.

Q.
Okay.  What was he drinking?

A.
He was drinking Bud lights as long as I could remember.  And he also had some yellow can.  I'm not really sure what was in it though, what kind of alcohol it was.  I never heard of it.

Q.
Okay.  But you definitely remember him drinking----

A.
At least four.

Q.
Okay.  And then you left with your group----

A.
Yeah.

Q.
----around closing time?

A.
Yeah.  It was as soon as--when they kicked us all out, it's time to go and all that other stuff.  We left.  And, as far as I know, we left before him.  I don't think they left for a couple of more minutes afterwards but--

Q.
Your recollection is he was still there?

A.
My recollection, yeah.  Like I said, by that time I was pretty buzzed too.  But, my recollection is we left for sure before him.

Q.
Were you ever contacted by law enforcement about that evening?

A.
Yup.  Yup.  By a Detective Poches actually.  Because what she said is that the person she was with had a drink and he made a purchase at the end of the night.  And that wasn't true because I bought everybody a round before we left.  I was the one that made the purchase and that's how they got my name.  So, he contacted me two months after it happened and basically said----

Q.
The police did?

A.
Yeah.  Detective Poches is what his name was.  Basically this is the whole deal, something bad really happened.  And he made a purchase at the end of the night and you're the only one.  You sort of fit the description.  Told him, sort of, about me and some things didn't add up.  I was never in the military which the guy that she was with bragged about.  I have blue eyes and she said he had brown.  But the camera view that they had I guess wasn't good enough to really clarify who it was, but a lot of the stuff didn't match up.  He asked if there was anything I could do to help him out.  And I said, "I have pictures from that night from Facebook."  

Q.
And tell us about that, how was it that you had pictures from that night?

A.
My friend, Rain, the one that I stayed the night with that night, she had a camera.  And since she was going back to Washington four or five days later, and she didn't have any pictures of the whole Douglas crew, that's what we're called, didn't have a picture so she just wanted to make sure she got a couple of snapshots.

Q.
And she posted those pictures on her Facebook page?

A.
Yup.  She posted on her Facebook page, and tagged me so it's on my Facebook page.

Q.
So that's how you had the pictures?

A.
Yeah, that's how I had the pictures.

STC:
Your Honor, I have what's been marked as Prosecution Exhibit 3 for identification.  A copy has been provided to the defense, the original with the court reporter, and providing a working to the military judge.  Handing a copy to the witness.

Q.
Lieutenant Burke, can you please take a look at the photos on Prosecution Exhibit 3--Mr. Hosman, can you please take a look at the photos in Prosecution Exhibit 3?
[The witness did as requested.]

A.
Yeah, this was the night at the Oasis.

Q.
Okay, so you recognize those photos?

A.
Oh yeah.

Q.
And what are they?

A.
They are a picture of us throughout the night, basically, playing that game at the Oasis.  Random pictures of him and like I--this was the whole--this is like the only two people we see in this, him and this chick right here.  Besides my group, that's the only two that we really seen.  There was about 20 people in the bar that night.  

Q.
How do you recognize what's in those photos?

A.
Basically it was a memorable night.  It was a really, really fun night.  And----

Q.
Do you recognize yourself in those pictures?

A.
I do.  I recognize myself, I recognize him, and I recognize that chick but I--like I said, I don't remember her name or I didn't catch it.

Q.
Okay.

STC:
Your Honor, at this time the government moves to--or offers Prosecution Exhibit 3 for identification as Prosecution Exhibit 3.


MJ:
Defense, any objections?


CDC:
No objection, Your Honor.


MJ:
It will be admitted as Prosecution Exhibit 3.

[Direct examination continued.]


Q.
Mr. Hosman, I want to talk about what's in each of these photographs.  

A.
Okay.

Q.
Can you tell us what's going on here in this first photograph?

A.
This first photograph----

Q.
First of all, who are we looking at here----

A.
We are looking at me and Mr. Burke and the unknown female----

Q.
Okay.  Going left to right, who is in the photo?

A.
Left he is right on the photo, it doesn't show his whole face so----

Q.
When you said he----

A.
Mr. Burke.

Q.
----you're talking about?  Okay.

A.
Sorry.

Q.
All right.  And who is smiling in the middle there?

A.
That's me with the big "F" on my shirt looking at the beer bottle, I think probably just tried the trick and the coin fall and was laughing.

Q.
Okay.

A.
And that's the unknown female.

Q.
Here on the right?

A.
Yup, there on the right.  And behind us is sort of the wall to Oasis.  We were sort of at--it was something like this, me--him, me and then my group was over on this side.  It was like an L.

Q.
Okay.

A.
I'm not sure----

Q.
In your motion when you say "him, me," I need to capture that on the record.  So----

A.
He was right in the corner----

Q.
He is sitting----

A.
----he up against the wall.  And then I'm right here----

Q.
So you're right next to him?



A.
----my whole, yup.  I was right next to him and then Rain was right here, and then **** 134255 (a real mess here -- sorry but they kept talking over each other)  I'm not really sure which one was after that so.

Q.
And so, just to be clear----

A.
Just----

Q.
----whoever is taking the photo here is standing kind of at the corner of the----

A.
Yup, yup, sort of----


Q.
----bar----


A.
----kitty corner right there.


Q.
Okay.  Let's take a look at page 2.  Who is in this photo?

A.
That is Mr. Burke at the left, and that's me on the right, and that's--I think I'm laughing because Rain is making fun of me because failed the last time, playing the beer bottle game still.

Q.
So the beer bottle was set up to play this game?

A.
Yup, yup.

Q.
Okay.  What about page 3?  Let's look at the next photo.  Who are we looking at here?

A.
That's Mr. Burke on the left, and that's me on the right, and I'm about to go ahead and grab the dollar bill.  I finally got it sorted out where it was done right.

Q.
Okay.  So, it took you a few tries/

A.
Oh yeah.  Because you have to have the quarter like around the edge of the dollar bill and not in the middle.  And that's when I had a more previous picture.

Q.
Okay.  Let's look page 4.  Who is in this photo?

A.
To the left is Burke.  He is trying the game out right now and I'm to the right.

Q.
Okay.  And page 5.  Who is in that photo?

A.
Red on the left and the far, far left, that's half of his face, Mr. Burke, me to the right and then Brandy right behind me giving me bunny ears.  And me about to try it again.

Q.
Okay.  And then page 6, the last photo.  Who is in this one?

A.
That's Mr. Burke on the left, that's me on the right smiling and I think I finally got it this try, but still doing the dollar game.

Q.
Okay.

A.
The beer bottle game.

Q.
All right.  All these photos were taken at the Oasis, correct?

A.
Oh yeah.  At the Oasis at the end of the night.

Q.
Okay.  Are there pool tables at the Oasis?

A.
There is pool tables at the Oasis.  They're not in any of these pictures, but they're right behind where we were.  That's where he said all his buddies were.

Q.
So, your back is kind of to the pool table?

A.
Yeah, yeah, my back is completely to the pool table.

Q.
Okay.

STC:
Retrieving the exhibit from the witness.  


Q.
Thanks, Mr. Hosman.


A.
Yup.


Q.
How many drinks did you have that night?

A.
Umm--I had to drive so I only had three or four.

Q.
Okay.  But you were not particularly drunk yourself?

A.
I was not particularly drunk at all.

Q.
Okay.  What about the Accused, did he appear to be drunk?

A.
The Accused by the end of the night was really, really drunk but he wasn't fall down drunk.  He wasn't particularly clumsy.  But you could tell from the time we got there he was a good buzz and then by the time we left he was pretty out of it.  I didn't know how he really got home.

Q.
Now what makes you say that?

A.
Just how he was talking.  His speech was essentially slurred to the point of not really understanding him.  So--but physically wise, yeah, he wasn't falling down or anything.

Q.
Okay.  

STC:
Can I have just a moment, Your Honor?


MJ:
Yes.

[The STC and ATC conferred.]


STC:
No further questions, Your Honor.


MJ:
Defense, any cross examination?


CDC:
No questions, Your Honor.  Thank you.


MJ:
Does either subject this witness to recall, government?


STC:
Yes, Your Honor. 


MJ:
Mr. Hosman you are temporarily excused.  However, you may be recalled for further testimony.  While these proceedings are ongoing, please do not discuss your knowledge of the case or your testimony with anyone except for counsel or the Accused.  Thank you for your time.  You are excused.  


WIT:  Thank you.

[The witness, after being instructed not to discuss his testimony, was excused and departed the courtroom subject to recall.]

CDC:
Your Honor, could we have ten minutes?


MJ:
You may.


CDC:
Thank you.


MJ:
We will be in recess for ten minutes.

[The court recessed at 1346 hours on 11 October 2011.]

[END OF PAGE]
[The court reconvened at 1357 hours on 11 October 2011, with all parties present.]

MJ:
The court is called to order.


STC:
The parties are present.


MJ:
Government.


STC:
Yes, Your Honor, at this time the United States calls Officer Elliott Harding.

ELLIOTT RICHARD HARDING, civilian, was called as a witness for the government, was sworn, and testified as follows:
DIRECT EXAMINATION

Questions by the Senior Trial Counsel:


Q.
Please state your full name.

A.
My name is Officer Elliott Richard Harding.

Q.
And, Officer Harding, where do you work?

A.
I work for the Rapid City Police Department in South Dakota.

Q.
Okay.  What's your--what's your job with the Rapid City Police Department?

A.
I'm a patrol officer.

Q.
Okay.  How long have you been in that job?

A.
December 1st it will be three years.
 
Q.
And can you sort of give us an idea of what your--what your job is?

A.
I'm dispatched to calls, calls for service.  When I am not dispatched on a call I take a proactive approach to the sector that I work for graffiti, PCH checks, etc.

Q.
When you say "a proactive approach" you patrol the city?

A.
Yes, sir. 

Q.
Okay.  What--do you have a particular shift that you work?

A.
Yes, sir, I do.  I work from 10 o'clock at night to 6:30 in the morning.

Q.
Okay.  Were you working the same shift in August of last year?

A.
Yes, sir. 

Q.
Okay.  Do you recall responding to a 911 call up on Skyline Drive in August of last year?

A.
Yes, sir. 

Q.
Okay.  Can you tell us what happened?  When did you get that call?

A.
I received that call at approximately 0422 hours.

Q.
Can you tell us what happened?

A.
Yes, sir.  I arrived up on Skyline Drive for the report of a stolen vehicle.  I found the vehicle just north of the towers and south of the scenic turnaround on Skyline Drive.  And there was a female standing near the vehicle.

Q.
Okay.  And just orient us, what is Skyline Drive?

A.
Skyline Drive is basically a mountain that separates the west side of Rapid City from the rest of Rapid City.  

Q.
Is there a scenic lookout there?

A.
Yes, sir.  There's a couple of scenic lookouts that overlook the west side of Rapid City.  

Q.
Okay.  So you arrived to a vehicle up on Skyline Drive?

A.
Yes, sir. 

Q.
What happened?

A.
I made contact with what turned out to be the reporting party, Wendy No Moccasin.  And she informed that her car was stolen----

CDC:
Objection, Your Honor, hearsay.


STC:
What was her demeanor--.  I'll move on.

MJ:
Sustained.

[Direct examination continued.]


Q.
What was her demeanor like when you arrived?

A.
She was upset.  She was crying.  She was speaking loudly.

Q.
And you said there was also a vehicle there?

A.
Yes, sir. 

Q.
What kind of a vehicle was it?

A.
I remember it being a four-door passenger car.  And it appeared to be in an accident.

Q.
Okay.  And when you say "it appeared to be in an accident," how was it actually situated there?

A.
It was actually pressed up against a safety guide wire on the west side of the road that's utilized to keep cars from going off the hill there.  

Q.
Okay.  After you made contact with her, what did you do?

A.
I took photographs of Wendy and I also began the formal paperwork for the report.  And during this time Officer *** 140156 (name?) showed up to assist.

Q.
What was your reason for taking the photos?

A.
Wendy stated----

CDC:
Objection, Your Honor. 


A.
--to--


CDC:
---hearsay--.


WIT:
Oh, I'm sorry.  


MJ:
Just a moment.


WIT:
Yes, sir. 


STC:
Again, Your Honor, not offered for the truth of the matter asserted but solely for the reasoning--his reason for taking the photos.

MJ:
Defense.


CDC:
Well it's--anything is going to be offered for the truth of the matter asserted, Your Honor.  This is the heart of the case here.


MJ:
I'm going to sustain the objection.

[Direct examination continued.]

Q.
Is it your normal practice to take photographs of a person--of every person in response to a 911 call for on the road? 

A.
No, sir. 

Q.
So why would you take a photograph?

A.
Injuries.

Q.
Okay.  After you took the photographs and started working on your report, did you do anything else?

A.
We called for a tow truck.
 
Q.
Okay.  Did you have her do a portable breathalyzer test?

A.
Yes, sir, I did.  

Q.
Why was that?

A.
When I respond to an incident where there is going to be formal paperwork involved, I typically get a PBT reading if someone says that they have been drinking.

Q.
Okay.  Did she appear to be drunk?

A.
No, sir. 

Q.
Okay.  Approximately how long were you at the--at the scene?

A.
I'm going to guess and say that I was there for approximately two hours.

Q.
Okay.  What happened after you left?

A.
The vehicle was towed and I transported Mrs. No Moccasin to her cousin's in Rapid City.

Q.
Okay.  Did you attempt to try to find the--help her find her glasses?

A.
Yes, sir, I did.

Q.
Okay.

A.
We spent a little time doing that.

Q.
How did you do that?  What did you do?

A.
Drove back to the area in which she said the vehicle was taken and did a quick search for her glasses.

Q.
Were you able to find the glasses?

A.
No, sir. 

Q.
Where was that location at that you were looking in relation to where the car was?

A.
It was right near where the towers would be.  They would be just to the left of where we were searching.

STC:
Your Honor, I have what's been marked as Prosecution Exhibit 4 for identification.  Providing the original to the court reporter, a working copy to the defense counsel and to the military judge.  Prosecution Exhibit 4 for identification is a 1-page document and providing a copy of that to the witness.  

Q.
Officer Harding, I'm going to have you take a look at that.  

[The witness did as requested.]


Q.
Can you tell me what that is? 

A.
Yes, sir, this is a aerial view of Skyline Drive.  

Q.
Okay.  And how do you recognize that?

A.
I've seen it before via a Google map or Google earth.

Q.
Okay.  And does this appear to be an accurate representation of the Skyline Drive----

A.
Yes, sir. 

Q.
----as it appeared on--in August of 2010?

A.
Yes, sir. 

Q.
Okay.

STC:
Your Honor, at this time the government offers Prosecution Exhibit 4 for identification as Prosecution Exhibit 4.


MJ:
Defense, any objection?


CDC:
No objection, Your Honor. 


MJ:
It will be admitted as Prosecution Exhibit 4.

[Direct examination continued]


STC:
I've got what's been marked as Prosecution Exhibit 5 for identification.  Providing the original to the court reporter, a working copy to the defense counsel and to the military judge.  And also providing a copy to the witness.  

Q.
Officer Harding, I'm going to have you take a look at Prosecution Exhibit 5 for identification, it's also a 1-page document.  Do you recognize what that is?

A.
Yes, sir.  This is a close up of more of a specific area on Skyline Drive.

Q.
And how do you recognize that?

A.
I recognize the landmarks.

Q.
Does this appear to be a fair and accurate representation of that area as it appear in August of 2010?

A.
Yes, sir. 

Q.
Okay.  

STC:
Your Honor, at this time the government offers Prosecution Exhibit 5 for identification as Prosecution Exhibit 5.


MJ:
Defense, any objections?


CDC:
No, Your Honor. 


MJ:
It will be admitted as Prosecution Exhibit 5.


STC:
Okay.

[Direct examination continued.]


Q.
Officer Harding, I want to have you sort of orient everyone to see the relationship between Prosecution Exhibit 4 and Prosecution Exhibit 5.  So, looking at Prosecution Exhibit 4.

A.
Yes, sir. 

Q.
I guess--is--is what is depicted in Prosecution Exhibit 5 somewhere in Prosecution Exhibit 4?

A.
Yes, sir. 

Q.
Okay.  Can you sort of point at where at--that it's at in Prosecution Exhibit 4?  

A.
If it was oriented this way it would be the top half of number 4.

Q.
So up towards the top half of Prosecution Exhibit 4?

A.
Yes, sir. 

Q.
And the area you have been talking about, Skyline Drive, is that located in these two photographs?

A.
Yes, sir. The entire length is in number 4 and a partial length is in number 5.

Q.
Okay.  Could I have you sort of hold up Prosecution Exhibit 4?  And if you could show everyone but particularly the military judge.  And if you can kind of point to where Skyline Drive is at in that photo?

[The witness did as requested.]


A.
Sir, Skyline Drive is this sinuous road starting from the north of the paper working its way south.  And it ends pretty much where my thumb is pointed right here at the bottom of the page.

STC:
Okay.  And just for the record, the witness is pointing to a road that is running sort of to the left of the center down the middle of the page.

Q.
Okay.  I want to look at Prosecution Exhibit 5 with you, Officer Harding.  So, a portion of Skyline Drive is also in Prosecution Exhibit 5?

A.
Yes, sir. 

Q.
Okay.  The areas that you have been talking about, are some of them located in Prosecution Exhibit 5?

A.
Yes, sir. 

Q.
Okay.  And specifically the area where the car was located at, is that located in Prosecution Exhibit 5?

A.
Yes, sir, it is.

Q.
Okay.  And can I have you hold that photo up again and point out where the vehicle was located?
[The witness did as requested.]

A.
Yes, sir. As this road travels from north to south here and then you have a, I guess I'd call it the pig tail, and then it continues on, the vehicle was located pretty much at the peak of this pig tail.  

Q.
Okay.  And when you're talking about the pig tail, for the record there is a sharp bend in the road----

MJ:
Trial counsel, before we go any further, on Prosecution Exhibit 4 the witness was referring to the exhibit in a portrait configuration, and it appears that he has turned Prosecution Exhibit 5 in the landscape version.  So, please reflect which one we are pointing to when we are discussing these.

STC:
Yes, Your Honor.  I apologize.


MJ:
And I don't prefer it either way just as long as it's clear on the record which way the witness is referring to it.


STC:
Yes, Your Honor. 


Q.
Let's clear that up.  Officer Harding, when we are looking a Prosecution Exhibit 4, where is north on that--on that page?

A.
On 4 it would be at the top of the page.

Q.
Okay.  And so, down where it says "Prosecution Exhibit 4" that would be south?

A.
Correct.

Q.
Okay.  And then on Prosecution Exhibit 5 the place where it's actually marked "Prosecution Exhibit 5" what direction would that be?

A.
That would be more south east.

Q.
Okay.  And so, if you are holding it in a landscape way and the exhibit marking is on the right side, would it be correct that north would then be the top of the page?

A.
I'm holding it in landscape and the number "5" is on the right-hand side, north would actually be south west.

Q.
So it would be the bottom of the page?

A.
Correct.

STC:
I apologize for that.

Q.
So again, looking at Prosecution Exhibit 5, you mentioned this pig tail area, this sharp bend in the road, where in that bend was the vehicle actually located?

A.
I'm trying to think of the best way to describe it.

Q.
And you can hold it up and point.
[The witness did as requested.]

A.
Where my finger is at.

Q.
Okay.  Let the record reflect the witness is pointing to the portion of the road that extends furthest to the west, correct, Officer Harding?

A.
Correct.

MJ:
All right that's again when this is in landscape it's on the right side of the picture.  Is that accurate?


STC:
Yes, Your Honor. 


MJ:
Okay.  So it's the portion of the road the bulges, for lack of a better term, furthest to the right in the picture before turning left again and then down the page?

A.
Yes, sir. 


MJ:
And again, this is in landscape orientation.  Thank you.


A.
Yes, Your Honor. 


Q.
And then if I could have you, also looking at Prosecution Exhibit 5, Officer Harding, you talked about an area where you looked for Ms. No Moccasin's glasses.




A.
Yes, sir. 

Q.
Where was that location?  Is that depicted on Prosecution Exhibit 5?

A.
Yes, sir, it is.

Q.
Okay.  Can you point that location out on Prosecution Exhibit 5?

A.
I can.  It's roughly--I'll point with my top finger here, it's roughly about there.

STC:
Okay.  And for the record, the witness is now motioning to a portion shortly before the bend that he has been describing, towards the top of the page.


MJ:
Approximately two inches from the top of the photograph before it turns--the road depicts a turn to the right.  Is that accurate?


A.
Yes, sir, I'd say that's accurate.


MJ:
Okay.


CDC:
Your Honor, I really didn't follow where that is.  I'm not sure.  I didn't see.

MJ:
All right.  Well again, counsel--trial counsel, the reason we are describing this is not for my benefit necessarily but for any appellate court that may review this record of trial and so it's clear to them.  So, in this photograph, again holding--this is Prosecution Exhibit 5 for--excuse me, Prosecution Exhibit 5, Skyline Drive comes from the top of the page, I would say, two-fifths of the way over in the photograph from the left.  It's not quite--it's off from center to the left of the center.  And it goes down the page sort of in a slight diagonal down to the left, is that Skyline Drive accurate?

A.
Yes, sir. 

MJ:
All right.  And the location that the witness was pointing to is approximately two inches down that Skyline Drive down to the left before the road turns to the right as it's depicted holding it in that orientation.  Counsel, does that help at all?


CDC:
Well it--it may, sir, but I don't know if you are using a ruler or my inches are different.


MJ:
I'm eyeballing this.


CDC:
Can I watch him point to it?


MJ:
Why don't we do this, trial counsel, I would suggest you use another version of this document.  Have the witness mark on the page and we will offer that as a separate prosecution exhibit.  And, if you would like, you can simply remark my version as Prosecution Exhibit 6 or whatever number you would like.


STC:
Yes, Your Honor. 


MJ:
It would make it exceedingly clear on the record what locations the witness is referring to for all parties.

[Counsel did as suggested.]


STC:
 Your Honor, we have some other exhibits premarked.  I'm going to mark--I've got what's been marked as Prosecution Exhibit 10 for identification.  Showing that to the defense counsel.  

CDC:
It's the same picture?


STC:
Right.  The picture is the same as what's in Prosecution Exhibit 5.


CDC:
Okay.  Okay.


STC:
I'm providing that to the witness. 


And what I'd like you to do--.  Actually, Your Honor, I'm going to put the exhibit up on the easel and ask that the witness be allowed to step down from the stand for a moment.


MJ:
Very well.

[The witness departed the witness stand to approach the easel.]


STC:
Officer Harding, I'm going to hand you a magic marker there.  If I can have you place a number 1 on the spot on the road where the vehicle was located.

[The witness did as requested.]


STC:
And let the record reflect that the witness has drawn a numeral 1 near the middle of the photograph.  And, Officer Harding, if I can have you make a number 2 in the area where you assisted Miss No Moccasin in searching for her glasses.


A.
Yes, sir. 

[The witness did as requested.]


STC:
Let the record reflect that witness has drawn a number 2 sort up and to the right.  And, Your Honor, at this time I would offer what's been marked as Prosecution Exhibit 10 for identification as Prosecution Exhibit 10.


MJ:
For admitting?


STC:
Yes, sir. 


MJ:
Defense counsel, do you have any objection?


CDC:
I need to see it, sir.


MJ:
I would recommend you do so.  And, trial counsel, if you would show it to me as well so that I can be sure that it's clear for me.


STC:
Yes, Your Honor. 


MJ:
Defense counsel first.


STC:
Providing that to the defense counsel.  
[The defense counsel examined the exhibit.]


STC:
Retrieving it from the defense counsel and providing it to the military judge. 


MJ:
All right, defense, any objection to Prosecution Exhibit 10 for identification?

CDC:
No objection, Your Honor.


MJ:
It will be admitted as Prosecution Exhibit 10.


STC:
Thank you, Your Honor.  I'll have the witness retake the witness stand.

[The witness returned to the witness stand.]


STC:
Your Honor, I have what's been marked as Prosecution Exhibit 6 for identification it's a 2-page document.  Providing the original to the court reporter, a working copy to defense counsel and a working copy to the military judge.  At this time I am going to retrieve copies of exhibits 4, 5 and 10 from the witness.  And providing the original exhibit 10 to the court reporter.

[Direct examination continued.]


Q.
Officer Harding, if I can have you take a look at Prosecution Exhibit 6.

A.
Yes, sir. 

Q.
Do you recognize what's in those photos?

A.
Yes, sir. 

Q.
How do you recognize them?  Or what are they first of all?

A.
Page 1 of 2 is the circular paved turnaround.  It over looks the west side of Rapid City.

Q.
Is this another spot off Skyline Drive?

A.
Correct.

Q.
Okay.  And what about page 2?

A.
Page 2 is also on Skyline Drive. This is what is considered the rock wall, a scenic overlook of the west side of Rapid City.  And in the distance those red dots I believe those to be the towers.  

Q.
Okay.  It is a fair and accurate representation of how the locations looked in the evening of August 2010?

A.
Yes, sir. 

Q.
Okay.  

STC:
Your Honor, at this time I would offer Prosecution Exhibit 6 for identification as Prosecution Exhibit 6.


MJ:
Defense, any objections?


CDC:
No, Your Honor.


MJ:
It will be admitted as Prosecution Exhibit 6.


STC:
Your Honor, at this time I've got what's been marked as Prosecution Exhibit 2 for identification, the original to the court reporter and a working copy has been previously provided to the defense counsel and to the military judge.  Providing that to the witness.  Retrieving Prosecution Exhibit 6 from the witness.  
[Direct examination continued.]


Q.
Officer Harding, I'll have you take a look at those photographs.  

A.
Yes, sir. 
[The witness did as requested.]

Q.
Do you recognize what's in those photographs?

A.
Yes, sir, I do.

Q.
Can you tell us what they are?

A.
They are all portions of Skyline Drive taken in different areas.  

Q.
And you are familiar with that area?

A.
Yes, sir. 

Q.
Okay.  And do the photographs clearly depict Skyline Drive accurately as it would have looked in August of last year.  

A.
If it was during the daytime, Yes, sir. 

Q.
Same as in the daytime.  

STC:
Your Honor, at this time I offer Prosecution Exhibit 2 for identification as Prosecution Exhibit 2.


MJ:
Defense, any objections to Prosecution Exhibit 2 for identification?


CDC:
None, Your Honor.


MJ:
It will be admitted.

[Direct examination continued.]


Q.
Officer Harding, if I can have you take a look at page 8 of Exhibit 2?
[The witness did as requested.]

A.
Yes, sir. 

Q.
What are we looking at in those photos?

A.
We are looking at the pig tail that we described earlier or the sharp bend on Skyline Drive.

Q.
Was this the turn where the vehicle was located?

A.
Yes, sir. 

Q.
Okay.  And then flipping ahead to page 9.  What is this photograph?

A.
This is that same bend taken from a different angle.

Q.
And page 10?

A.
Again the same bend taken at a different angle.

Q.
It's taken sort of away from the road a little bit?

A.
Yes, sir.

Q.
But depicting that same area where the vehicle was located?

A.  
Correct.  And taken from the west, the camera has been moved more west than the previous pictures.



Q.
Okay.  And what page 11?

A.
This is the furthest west of the bend looking west towards the ground level of Rapid City on the west side of Skyline Drive.

Q.
So this is looking down the hill from that turn?

A.
Correct.

Q.
All right.  Now, let's backup.  Can I have you look at page 4 of the exhibit?
[The witness did as requested.]

A.
Yes, sir. 

Q.
What are we looking at in that photograph?

A.
We're on Skyline Drive looking north.  And these are the towers up on Skyline Drive that are on the left-hand side of the road.

Q.
Is the area where you searched for Miss No Moccasin's glasses in this photograph?

A.
It is.  

Q.
Okay.  Looking at this photograph, just to make sure we are all on the same, looking at this photograph, if we continue down the road in there, there appears to be a bend, correct?

A.
Correct.

Q.
And it was around that bend where the vehicle was located?

A.
Correct.

Q.
Okay.  So, looking at page 5, and just help us orient--looking at page 5, how has the camera's orientation changed here?

A.
We are moving further north than the page before, the towers on the left-hand side are coming closer to us now.  

Q.
Okay.  Closer to that bend in the road?

A.
We are coming closer to the bend in the road, that's correct.

Q.
And then what about page 6?

A.
We are still on Skyline Drive, we've traveled further north, again closer to the bend in the road.

Q.
Okay.  And what about page 7?

A.
We have now made the left-hand turn from the previous photographs looking at the bend in the road that we have discussed previously.

Q.
Okay.  So, way down in the middle of that photograph is the bend in the road where the vehicle was found?

A.
Yes, sir. 

STC:
Retrieving Prosecution Exhibit 2.


Q.
I'm sorry, I think you told us this before, you took some photographs of the vehicle that evening?  Or there were some photographs of the vehicle taken that evening?

A.
Correct.

STC:
Your Honor, I have what's been marked as Prosecution Exhibit 7 for identification, providing the original to the court reporter, a working copy to the defense counsel, and a working copy to the military judge.  Prosecution Exhibit 7 is a 11-page document.  Providing a working copy to the witness.

Q.
Officer Harding, can I have you take a look at those photographs?

A.
Yes, sir. 
[The witness did as requested.]


Q.
What's in these photos, Officer Harding?

A.
These are all pictures of the vehicle that was found on the scene, different angles and viewpoints of them.

Q.
And how do you know that?

A.
Because I was there.

Q.
And do these appear to be a fair and accurate depiction of the vehicle as it looked on that evening when you got there?

A.
Yes, sir. 

Q.
Okay.  

STC:
Your Honor, at this time I would offer Prosecution Exhibit 7 for identification as Prosecution Exhibit 7.


MJ:
Defense, any objections?


CDC:
No, Your Honor. 


MJ:
It will be admitted as Prosecution Exhibit 7.

[Direct examination continued.]


Q.
Officer Harding, you mentioned the way the car was situated earlier, but I want to have you sort of describe it looking at the photographs.  I need you to flip to page 3 of the photos.  And sort of describe what we are looking at.

A.
Yes, sir. We are looking at the vehicle that was found on site.

Q.
There appears to be something under the front bumper of the vehicle, what is that?

A.
Yes, sir.  That's one of the wooden posts that's utilized to stabilize the safety guide wire on the left side of the road.  

Q.
Do you know, when you got there, how the wire was situated?  Was it up against the car?

A.
Yes, sir, it was.  It was up against the left side of the car.

Q.
Up against the passenger door?

A.
Up against the driver's side door.

Q.
And then looking at page 10 of the exhibit.

A.
Yes, sir. 

Q.
Can you tell us what is in this photograph?

A.
On page 10 this photo depicts the skid marks leading up to the vehicle.

Q.
So, you're talking about there appears to be a couple of lines one from each of the rear tires?

A.
Yes, sir. 

Q.
Those were skid marks?

A.
Yes, sir. 

Q.
And then page 11.  What are we looking at here?

A.
This angle is the same lines in the road from the vehicle looking in the opposite direction.

Q.
So this is a photo from the rear of the vehicle?

A.
Yes, sir. 

Q.
Taken of the same skid marks?

A.
Yes, sir. 

Q.
Okay.  

STC:
Thank you, Officer Harding.  Retrieving Prosecution Exhibit 7 from the witness.  


Q.  Officer Harding, I think you also mentioned that you took some photographs of Miss No Moccasin.

A.
Yes, sir. 

STC:
Your Honor, we have what has been marked as Prosecution Exhibit 8 for identification.  Providing the original to the court reporter, and working copies to the defense counsel and the military judge.  And providing a copy to the witness.  Prosecution Exhibit 8 is 5 pages.

Q.
And I'll have you take a look at that, Officer Harding, and tell me what we are looking at.

A.
The first picture is an overall of Mrs. No Moccasin.

Q.
Well before you describe each one.

A.
Oh, yes, sir.

Q.
The photographs, collectively, what are they?  Are these the photographs you took?

A.
Yes, sir. 

Q.
Okay.  The same photographs you took that night?

A.
Yes, sir. 

Q.
And that's how you recognize those?

A.
Yes, sir. 

Q.
And these are all photographs of Ms. No Moccasin?

A.
Yes, sir. 

Q.
And do they appear to accurately depict how she appeared on that evening?

A.
Yes, sir. 

Q.
Okay.

STC:
Your Honor, at this time I would like to offer what's--Prosecution Exhibit 8 for identification as Prosecution Exhibit 8.


MJ:
Defense, any objections?


CDC:
No, Your Honor. 


MJ:
They will be admitted as Prosecution Exhibit 8.

[Direct examination continued.]


Q.
Okay.  Officer Harding, you were describing each one of these turn, so, starting with page 1, go ahead and tell us.

A.
Yes, sir.  Page 1 is an overall picture of Mrs. No Moccasin.  Page 2 is a close up of the upper half of her body.  Page 3 the focus is the mark on her chest.

Q.
So, in this sequence of photographs, I'm going to stop you for a minute, it looks like you are zooming in on that mark during the sequence of photographs?

A.
Yes, sir. 

Q.
Okay.  Continue.  

A.
Page 4 is that same mark on the right side of her chest.  She pulled her shirt back so we could get a better picture of it, so I could get a better picture of it, excuse me.  Page 5 is a mark on her arm.  

Q.
Okay.  The mark that you are photographing in the first 4 photographs, I guess I specifically want you to take a look at number 4, was that a scratch?  Or do you remember *** 143621 ? 

A.
I would, I guess, call it a scratch or a scrape.



Q.
Okay.  

STC:
Retrieving the exhibit from the witness.  Thanks, Officer Harding, no further questions.


WIT:
Thank you, sir.


MJ:
Defense, cross examination of this witness?


CDC:
Thank you, sir.

CROSS EXAMINATION
Questions by the Civilian Defense Counsel:


Q.
Hello, Officer Harding.

A.
Hello, sir.

Q.
I'm Neal Puckett.  Do you remember us talking before back in April?

A.
Yes, sir, I do.  

Q.
Okay.  I've got a few questions for you.  When you took her blood alcohol concentration that registered point one four, did it not?  Do you recall?

A.
Yes, sir. 

Q.
Did you arrest her for driving under the influence?

A.
No, sir, I did not.

Q.
Did you take a look inside the car to see what other evidence might be there and any criminal effect of it?

A.
Myself, I think I recall taking a quick glance inside the vehicle, but not a thorough search of the vehicle.

Q.
When you first came to the scene as part of your on-scene investigation, did you inspect her driver's license?

A.
I don't recall whether or not I did.

Q.
Did you ask her for identification?

A.
I id--excuse me.  I identified her either by a license, an ID, or getting her name and date of birth.  But I do not recall which one.

Q.
You don't recall which one?

A.
No, sir. 

Q.
When--regardless of by which means you got from her some identifying data, did you run that through any computer system in your patrol car?

A.
No, sir.  I most likely ran it through our dispatch.

Q.
Okay.  What does that mean you run it through dispatch?

A.
Yes, sir.  I would have ran a 16 meaning that I would give them a date of birth and a last name and a first name.

Q.
And why would you do that?

A.
Typically every individual that we make contact with we gather that information and give it to dispatch.

Q.
Okay.  And do they come back to you with useful information?

A.
Yes, sir.  They come back with whether or not that person has a warrant either local or otherwise.

Q.
Do they--do they tell you about the criminal record of that individual?

A.
No, sir. 

Q.
Did you know that she had one?

A.
No, sir. 

Q.
When you first rolled up on the scene, Officer Harding, do you recall an image in your memory of what you saw regarding the automobile against the guardrail?

A.
Yes, sir. 

Q.
Describe for us the--what's the best word for this--were any doors opened or closed?  Were they all closed, were they all open, or were some open and some closed?

A.
I do not recall a door being open on the vehicle.

Q.
Okay.  So, do you recall all the doors being closed?

A.
Yes, sir. 

Q.
It's just a different way of saying the same thing?

A.
Yes, sir. 

Q.
Officer Harding, do you still have your copy of Prosecution Exhibit 2?  These are the day time photographs, there's a total of 11 of them in the stack.  Do you still have that with you?

A.
No, sir. 

Q.
Okay.  

CDC:
May I approach?


MJ:
You may.


Q.
Handing the witness what's been marked as Prosecution Exhibit 2, a series of 11 day time photographs of various position along Skyline Drive.  Do you remember looking through those just a moment ago, sir?

A.
Yes, sir. 

Q.
Sir, I'd like to direct your attention to page 5.  

A.
Yes, sir. 

Q.
Do you remember when you stood up on that other exhibit and put a 1 and a 2 on the diagram, and the 2 being where you looked for Wendy's glasses?

A.
Yes, sir. 

Q.
Okay.  Does this picture--is this picture close to where that would have been?

A.
Yes, sir. 

Q.
How close?

A.
As in feet?

Q.
As in feet within a radius of--well, I guess, margin of error.

A.
I would say between where we are standing taking the photograph and at the end of that road before it bends to the left.  That would be my guess.

Q.
You looked all up and down that road?

A.
No, sir.  Just the area half way between where we're taking the photo and at the very end of the road, roughly in that area.

Q.
Okay.  Just as--just to aid in your orientation, can you look at page 4?
[The witness did as requested.]


A.
Yes, sir. 

Q.
Is that further south on the road than the place where you looked for the glasses?

A.
Yes, sir. 

Q.
Okay.  And back to page 5.  Let me orient you to--.  On page 5 of this exhibit, Prosecution Exhibit 2, do you see in the center of the road there where the shadow of the tress crosses over the yellow line?

A.
Yes, sir. 

Q.
So there's an intersection of a shadow and the double yellow line in the middle of the picture, right?

A.
Yes, sir. 

Q.
Okay.  Using that as a reference point, and I'm depending on your memory here of course----

A.
Yes, sir. 

Q.
Can you tell us how close that point was to the point where she directed you that she believed she lost her glasses?

A.
That shadow would be further south.

Q.
Still further south?

A.
Yes, sir. 

Q.
Okay.  How far south?

A.
(No response.)

Q.
Let me withdraw that question and have you turn to page--to number 6.  

A.
Yes, sir. 

Q.
Is there a way that you can, again from your memory of that night, pick out a point, or an area I should say, on that photograph where you might have searched for her glasses?

A.
Yes, sir.  I would say on the left side of the road----

Q.
Okay.

A.
----as we're traveling north----

Q.
Yes.

A.
--the line is straight and then eventually the road does a slight bend to the left and then it bends back to the right---

Q.
Yes, I see that.

A.
I would say it was somewhere in there.

Q.
Somewhere between the bend to the left and the bend to the right?

A.
That's--yes, sir. 

Q.
Okay.  Okay.  But if we turn over to page 7 we've gone too far, is that right?

A.
Yes, sir. 

Q.
Okay.  All right.  So, somewhere in that bend to the left and then bend to the right, and I would say, just for the record, I would if I were to hold up the photograph that's almost dead center of the photograph, isn't it?  Like equal distance from the left and right sides and top and bottom?

A.
Yes, sir. 

Q.
Do you know what I'm saying?

A. 
Yes, sir. 

Q.
Is that fair?

A.
Yes, sir, it is fair.

Q.
Tell me of your familiarity with this road, you patrolled it several times, many times?

A.
Yes, sir. 

Q.
Okay.  Can you tell me how far it is from that point, or that area where you were searching, to that first left-hand bend that we see as the road disappears in the photograph?  In whatever units of measure that you are comfortable with.

A.
I would--.  Maybe a football field or less.

Q.
Fifty yards or less?

A.
Yes, sir. 

Q.
You mean the playing area of the football field, or including the end zones?

A.
I'd  probably say the playing field is my best guess.

Q.
So--so, ballpark, fifth yards to the bend?

A.
As a guess.

Q.
Okay.  Tell me how far from that point, that same point to where the car came to rest against the guard rail?  And for reference you can look over page 7----

A.
Okay.

Q.
----and then again to page 8 to kind of reorient yourself to that road.  And I guess page 9 as well.

A.
Sir, my best guess would be 150 yards.

Q.
A 150 yards.

A.
One and a half football field.

Q.
Okay.  One and a half football fields?

A.
That's my best guess.

Q.
Okay.  All right.  But it's not just a guess, it's an educated guess because you have been on this road?

A.
Correct, yes, sir.

Q.
I'm just--I'm curious, very early in your testimony you were describing what your duties are.  

A.
Yes, sir. 

Q.
And you said you are dispatched calls and when you are not dispatched to calls you are taking a proactive approach to law enforcement, I'm paraphrasing here, you're looking for graffiti.  And then you said "PCH checks."

A.
Oh yes, sir.

Q.
What does that mean?

A.
That's Pennington County Housing checks.  We have low income housing in Rapid City and we do various patrols and walk troughs to ensure that people are behaving themselves, that's all that is.  

Q.
And is that because that's a high crime rate area?



A.
The city asked us to do it.  

Q.
I don't mean to make that a political statement, I'm just saying that's what you are required to do when you have time is to go through there?

A.
Yes, sir. 

Q.
Okay.  During the course of your testimony did you describe for us all of the investigative tasks that you performed?

A.
Yes, sir. 

Q.
So, you're--so at the end of the process you had called for a tow truck for the vehicle, right, to get it off the road?

A.
Yes, sir. 

Q.
And you had taken Wendy home?

A.
Yes, sir. 

Q.
You did that personally?

A. 
Yes, sir.

Q.
Did you process the car forensically in any way?

A.
No, sir. 

Q.
Other then--did you take the photographs of the car or did Officer *** 144910 do that?

A.
Officer **** 

Q.
Okay.  So you didn't do any forensic collection of evidence from the automobile in any way other then you took some photographs from a distance of the road?

A.
Officer did, correct.

Q.
Okay.

A.
Yes, sir. 

CDC:
One moment, Your Honor?

MJ:
Yes.

[The CDC and ADC conferred.]

[Cross examination continued.]


Q.
What kind of glasses were you looking for when you were searching for glasses, sunglasses, reading glasses?


A.
I don't recall.


Q.
Did you have a flashlight?


A.
Yes, sir. 


Q.
Did you use that in your search?


A.
Yes, sir. 


Q.
And you were--you were directed by Miss No Moccasin as to where to search?


A.
Yes, sir. 


Q.
And that was just based on her saying "This is where I think I lost my glasses"?


A.
Yes, sir. 


Q.
Did you search both sides of the road?


A.
No, sir. 


Q.
You searched just one side of the road?


A.
I recall only searching one side of the road.


Q.
Okay.  The north bound lane or the south bound lane?


A.
It would have been on the west side of the road----

Q.
And where were you searching primarily?  Were you searching off the roadway, on the shoulder, or in the grass, or were you searching the roadway itself?


A.
I recall not the roadway, in the grass just off the road.  That's what I recall.


Q.
And how much time did you spend searching?


A.
My best guess would be maybe 10 minutes.

Q.
Did she tell you what color to look for, or do you recall?


A.
I don't recall, sir.


Q.
Fair to say that you didn't find any glasses?


A.
No, sir. 


Q.
That is fair to say?


A.
Yes, it is fair to say.


CDC:
No further questions, Your Honor.  Thank you.


MJ:
Government, any redirect?


STC:
Yes, Your Honor. 

REDIRECT EXAMINATION

Questions by the Senior Trial Counsel:


Q.
Officer Harding, the defense counsel asked you to estimate the distance and I just want to make sure I understood.  So the one you estimated it was approximately one and a half football fields or around 150 yards.  And when you were talking about that number were you estimating from the bend in the road to where the car was?

A.
I was estimating from where we were looking for the glasses to where the car was when I said "150."

Q.
Oh, okay.  And the other number you gave was the first one of half a football field, about 150 yards.  What was that distance you were estimating?

A.
That was from the area in which we were looking for the glasses--can I reference a photo?  No?

Q.
Yeah, you can.  Do you still have exhibit 2 in front of you?

A. 
Yes, sir. 



Q.
What photo are you looking at?

A.
Number 6.

Q.
Okay.  So we're on page 6.

A.
And I was referencing again from where we were looking for the glasses to the very end of the road in the picture before it just as it's turning to the left.  

Q.
Okay.  The defense counsel asked you about not investigating Miss No Moccasin or arresting her for DUI.  Why didn't you arrest her?

A.
I wasn't there to investigate a DUI, I was there to investigate the crime of a robbery.  So, I made the decision to focus on the robbery report.

STC:
Just a moment, Your Honor?
[The STC and ATC conferred.]


STC:
Nothing further, Your Honor.

MJ:
Defense, any recross?


CDC:
No, Your Honor.  Thank you.


MJ:
Officer Harding.


WIT:
Yes, sir. 


MJ:
I have a question for you.

EXAMINATION BY THE COURT

Questions by the Military Judge;

Q.
First off, do you have any exhibits in front of you?

A.
Yes, sir, I do.  I have number 2.

MJ:
All right.  Trial counsel, could you please retrieve that document and return it to the court reporter?


STC:
Yes, sir. 

[The senior trial counsel did as requested.]


STC:
Retrieving Prosecution Exhibit 2 from the witness.

[Examination by the court continued.]

Q.
Officer Harding, at the accident scene, is it a accurate statement to say the vehicle had impacted the guard wire and the front left of the vehicle?

A.
Yes, sir. 

Q.
Where did the wire go?  I noticed in one of the photographs in Prosecution Exhibit 7 that it appeared to run across the front of the bumper, is that accurate?

A.
Yes, sir. 

Q.
And at no point was the cable broken, correct?

A.
Correct.

Q.
On the left side or the driver's side of the vehicle was the cable running along side the vehicle, was it touching the vehicle, do you recall?

A.
Sir, I recall it wrapping around the driver side door.

Q.
All right.  My next question is, could the driver side door be opened with the vehicle in that position?

A.
No, sir. 

MJ:
That's the only question I had.  Trial counsel, do you have any follow up questions based on my question?

STC:
No, Your Honor. 


MJ:
Defense counsel?


CDC:
Yes, Your Honor.  It's not directly related but I just want to ask one more question that I neglected to ask earlier if I that's--if I could get the court's permission? 


MJ:
Typically it's beyond the scope, however, what is your question?


CDC:
I was just going to ask if he--it was an investigatory question about whether or not he sought to try to find her alleged assailant that night.  I think I know the answer.


MJ:
Trial counsel, do you have any objection to that question?


STC:
No, Your Honor. 


MJ:
Then you may proceed.


CDC:
Thank you, sir.

RECROSS EXAMINATION

Questions by the Civilian Defense Counsel:


Q.
Officer Harding, you said you were reporting to a stole vehicle report form 911?

A.
Yes, sir. 

Q.
And you--and you took a report from the person who made the call----

A.
Yes, sir. 

Q.
--Ms. No Moccasin.  Did you attempt to search for in the surrounding area the person she claimed stole the car/

A. 
No, sir. 


CDC:
No further questions, Your Honor.  Thank you.


MJ:
Government, anything else?


STC:
Yes, Your Honor. 

REDIRECT EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Officer Harding, why didn't you initiate a search?

A.
I wouldn't even know where to begin looking in the area on Skyline Drive just based on terrain and no light.

Q.
What kind of manpower would have been available at that time?

A.
My guess is if I--my best educated guess maybe three officers would be my best educated guess.  I don't recall who was all available at the time.

STC:
No further questions.  Thank you, Officer Harding.


MJ:
Defense, anything else?


CDC:
No thank you, Your Honor.


MJ:
Does either subject this witness to recall, government?


STC:
Yes, Your Honor. 


MJ:
Officer Harding, you are excused temporarily.  However, you may be recalled for further follow-up testimony.


WIT:
Yes, sir. 


MJ:
While these proceedings are ongoing, please do not discuss your knowledge of the case or your testimony with anyone except for counsel or the Accused.  Thank you.  You are excused.

WIT:
Thank you, Your Honor.
[The witness, after being instructed not to discuss his testimony, was excused and departed the courtroom subject to recall.]

ATC:
Your Honor, at this time the government requests a brief comfort break.


MJ:
How long would you like?


ATC:
Fifteen minutes, Your Honor.


MJ:
Fifteen minutes.  All right, we'll be in recess for fifteen minutes.


[The court recessed at 1458 hours on 11 October 2011.]

[END OF PAGE]

[The court reconvened at 1516 hours, 11 October 2011, with all parties present.]

MJ:  Please be seated.  Court is called to order.  

ATC:  Parties are present. 

MJ:  Government are you ready to proceed?

ATC:  Yes, Your Honor.  The government calls Sergeant Warren Poches.  

WARREN POCHES, civilian, was called as a witness for the government, was sworn, and testified as follows:

Direct examination 

Questions by the Assistant Trial Counsel:

Q.  Sergeant Poches could you state your name and occupation?


A.   Warren Poches and I work for the Police Department in the city of Rapid City.


Q.   What is your current duty title?


A.   I’m a control sergeant.


Q.   What are your daily duties involve?


A.   As a patrol sergeant, I oversee a shift of officers; the day-to-day duties of scheduling, vacation requests, approving reports, responding to scenes of major crimes and assessing the officers; making sure the job is getting done.  


Q.  How long have you been in that position?


A.  Since the beginning of June.


Q.  What were you doing before that?


A.  Before I was working in investigations as a Detective and People Crimes.


Q.  What were your duties as a Detective?


A.   As a Detective we receive the reports of the officer’s write-up.   We evaluate them for possible leads for follow-up.  If there are leads or additional information that can be follow-up, we conduct interviews through the associated follow-up necessary to determine if the crime occurred.  If so, can a suspect be identified and gather enough information to substantiate prosecution.  


Q.  Take me back to the report stage.  How is the report generated and how do you receive that report?


A.  Typically dispatch will be the one who receives a phone call unless the officers are waved down on the street.  The officer will respond to that situation, determined if a crime has been occurred as best as he can.  Write up the report if he can resolve it there on the street or in the shift that he’s working.  He typically will and if he cannot and it need additional follow-up, then he will submit the report for a patrol sergeant to evaluate.  Once the report is approved, then  it will be forwarded to our records system to investigations.  



Q.  Do you recall receiving a report sometime after August 10th, 2010, involving Ms. Wendy No Moccasin?


A.  Yes.


Q.   What can you tell me about that case?


A.    That report indicated the robbery had happened upon the Ariel Skyline Drive where Ms. No Moccasin had been assaulted and her vehicle had been taken from her and crashed distances away. 


Q.  Once you received that report, what was your initial step once you received the report?


A.  I contacted the victim and re-interviewed the victim.  I evaluated her story and try to ask questions in a more in-depth nature.  Trying to see if there’s any additional details that maybe she didn’t remember or had come to her mind since the time of filing the report.  


Q.  Did you interview the victim in relation to that report?


A.  Yes.


Q.   How many times, did you interview her?


A.   I know for a fact that I interviewed her shortly after receiving the report.  I met with her several times after that.  Typically that was just to ask a few questions and to view photo layouts.


Q.  Where did these interviews take place?


A.   The first one happened in my office in the public safety building.  I believe the additional viewing of the photo line-ups also occurred in my office.


Q.  Did you document the interviews in any way?


A.  My report is a general summary of the details.


Q.   Did you take any photographs during the interviews?


A.    I do.


Q.   Did you take photographs in this particular interview?


A.   Yes.


Q.  Your Honor, I have what has been marked as Prosecution Exhibit 9 for Identification.  I am providing the original to the court reporter. A copy to the defense counsel.   A working copy to the military judge.   I’m also providing a copy to the witness.  Sergeant Poches do you recognize Prosecution Exhibit 9 for Identification which is a six-page document?


A.  Yes.


Q.  How do you recognize Prosecution Exhibit 9 for Identification?


A.  These are pictures that I took of Wendy No Moccasin in my office during the initial interview.


Q.   Why did you take pictures of Ms. No Moccasin?


A.   Typically after someone reports an assault the redness or injuries that might not have been visible at the date and time of the initial report tend to come to the surface in the form of bruises or other visible marks that typically aren’t seen immediately after any assault.


Q.  Does Prosecution Exhibit 9 fairly accurately represent the photographs that you took that day?


A.  Yes.


ATC:   Your Honor at this time the Government would like to enter Prosecution Exhibit 9 for Identification as Prosecution Exhibit 9.


MJ:  Defense any objection to Prosecution Exhibit 9 for Identification?


CDC:  No, Your Honor.


MJ:  It will be admitted as Prosecution Exhibit 9.

Direct examination continued:

Q.  Sergeant Poches, could you walk me through each picture individually and explain to the court and to the judge what the purpose of each picture was?


A.   The initial picture is a general overall of the subject so that you have a context of following pictures.  That is a view of her approximately three or four feet away.  I was trying to get as much as you can of a head to toe view of the victim.  Page 2 of that exhibit is a picture of her left upper arm, outer side.  That was also taken from a slight distance.  The area that I was going for is a bruise that’s midway through her upper left arm.  Page 3 of that exhibit is a close in perspective of that same body area; only closer into trying to capture more of the detail in what the scale to capture dimension.


Q.  Sergeant Poches who’s finger is that on the left there?


A.  That is mine.


Q.  Could you describe page four for the military judge?


A.  Page four appears to be the inner side of her left upper arm.  Also, trying to capture an image of a bruise which appears roughly parallel with the outside bruise on her left upper arm.


Q.  Is it just me or do I see a scar just to the right of that bruise?


A.  I can’t tell from this picture and I don’t recall any specific scars whether they were old.


Q.  The bruise essentially appears in the center of the page.  Is that correct, sir?


A.   Correct.


Q.   Sergeant Poches, could you describe what’s on page five?


A.   Page five is a side view of Ms. No Moccasin’s left upper thigh.  It appears to indicate some scrape marks and what appears to be a bruise on that area just above the knee.  Page six is closer in view of that to capture more of the detail on and also I believe I had Ms. No Moccasin holding a scale next to the photo to capture dimension.  


Q.  The injuries that you captured in these photographs is consistent with the results of the interview?


A.   Yes.


Q.   Retrieving Prosecution Exhibit 9 from the witness.  Based on the interviews with Ms. No Moccasin, what was your next door as part of your investigation?


A.   I learned that there was possible evidence at a couple of local establishments; a bar called Teddy’s and another bar called the Oasis.   I submitted a work request with our audio visual technician to download the video from those locations.   


Q.  Did you review those videos?


A.   I did.


Q.   After reviewing those videos and comparing them to the results of your interviews what were your findings?


A.   That the victim’s statements -- when I read in the initial reports of what she had given to me personally were consistent.  The video substantiate that her consistency also relayed to what I saw in the video.


Q.   What did you see in the video?


A.   The location of Teddy’s, I witnessed the victim enter the establishment; appeared to meet up with a couple of gentlemen at the bar.  They left.  There is video camera on the west side, outside of the bar.   I saw -- according to the lighting it was a little bit dim but I did see the same subjects within a matter of seconds of leaving the front doors; approached this vehicle and it appeared to be the same subjects.   I saw the female enter the driver side door, accompanied with two male subjects who also appeared to be getting into the vehicle.  


Q.  As part of your investigation, did you interview anybody at the Oasis Bar?


A.  I did.


Q.  Who did you interview at the Oasis Bar? 


A.  The owner of that establishment and who also happened to be the bartender that I recognized from the video in the night in question.


Q.  Did the bartender or the owner provide you with any additional leads in your case?


A.   The bartender and the owner are one in the same.  I was able to access and obviously view the video at that establishment.   I learned that there was a memory of the subjects being in the bar that night.   I also begin obtaining credit card receipt statement from that location.


Q.   At this point in your investigation did you have any suspects in mind?


A.  No.


Q.   After receiving this credit card transaction, did you have any suspects?


A.   Based on the information that I received I believe that the suspect had used a credit card at the Oasis Bar.  Further investigation indicated that it was possibly the last credit card receipt that was used that night.  So, I begin with the last credit card receipt that was used that night.  I obtained the full 16 digit number of that card and learned who the provider was and subpoenaed that credit card information.  


Q.   Who was the individual who owned that credit card?


A.   Matthew Hosman.


Q.   Did you ever interview Mr. Hosman?


A.   I was.


Q.   What was the result of that interview?


A.   He did give a statement.  His statement was corroborated with people who he was associating with that night and his whereabouts; I was able to follow-up with.


Q.   You had talked to earlier about conducting a photo line-up?  Did you conduct a photo line-up utilizing Matthew Hosman picture?


A.    I did.


Q.   What were the results of that photo line-up?


A.   After I showed them to Ms. No Moccasin, she looked at it for a very short time, immediately handed it back to me and said her assailant was not in the photo line-up.


Q.   Coming to that dead end on that, what was your next step?


A.   I still wanted to confirm that he was not the gentlemen that I was looking for.   He had similar appearance and body style as the person that I saw in the video at the Oasis.  So, I did follow-up with some interviews, talk with that subject, Mr. Hosman who also provided additional information such as a photo that he had on his face book page.  


Q.  What did that photo depict?


A.  It depicted him at the one that I remember was he was at the bar.  It looked like he was playing a beer game.  He indicated that there were subjects with him.   Subject in the background in a particular picture indicated a subject that looked similar to him; appeared to be wearing the same clothing as the subject that I was seeking.


Q.  Showing the witness Prosecution Exhibit 3.   Sergeant Poches, could you please look through Prosecution Exhibit 3 and look up when you are done.  Are the photographs in Prosecution Exhibit 3 the same as the photographs described on the Facebook page of Mr. Hosman?


A.  I specifically remember receiving one picture from his Facebook that showed the exact same background which I recognizes being the Oasis Bar.   It appeared to be in the same location of the bar and the same subject that I saw in that picture.   Also appears in the backgrounds of these pictures.


Q.   These might not be the exact same picture.  They appear to be in the same night?


A.  Yes.


Q.  Retrieving Prosecution Exhibit 3 from the witness.  Thank you.  After you discovered that photograph, what did you do with that photograph?


A.   I e-mailed it to the victim.  I left a general heading indicating or asking she had recognized either of the subject’s.  I received a reply back, positively identifying her assailant as the subject in the background.


Q.  Just to be clear, the photographs that you just looked at, Prosecution Exhibit 3.  There are two males in the picture.  Is that correct?


A.   Yes. 


Q.   Which individual did she identify as her assailant?


A.  The subject in the background.  The subject in the foreground is the subject that I interviewed and I know as Matthew Hosman.  


Q.   After Ms. No Moccasin identified the individual in the photograph as her assailant, what was your next step in your investigation?


A.  I continued to review the video from the Oasis, identifying the next credit card transaction from last to the next one in the time frame.  I obtained that credit card information.  I learned who the card holder was; obtained a drivers license photo from that subject that I intended on incorporating into a photo line-up.  Upon reviewing the drivers license photo I could clearly rule out that subject because he had a completely different hair color, body type, very tall subject.  I was then able to find in the video from Oasis and determined exactly when his credit card transaction was which indicated that credit card transaction time and the video time were time stamped approximately one hour off. 


Q.   So, after you ruled out the second to the last credit card statement of the individual, what was your next step?


A.  I went to the next credit card statement.   When I obtained that statement I viewed it only but at the bottom of the statement in type letter was the name the Patrick T. Burke.  That obviously made the connection of a subject that was listed in the report as Pat.   So, I then proceeded on an attempt to obtain the credit card information for that card holder.  


Q.   What did you do next?


A.  I learned the full 16 digit number.  I learned that it was a USAA credit card.  I contacted USAA -- in my past dealings they are hesitant to divulge any credit card information to jurisdiction outside the region of Texas.  I did talk to a security specialist there and I learned that the card holder would best be pursued if I was to contact Dyess Air Force Base.


Q.   Did you contact Dyess Air Force Base?


A.   I did.


Q.  How were you assisted by Dyess Air Force Base?


A.   I talk to base security.  I was put in contact with Detective Danny Gill and relayed some of the information that I was pursuing during the course of that investigation.  I learned that there was a Patrick T. Burke assigned to Dyess Air Force Base.  I was able to obtain personal information which I then used to obtain a picture of a Texas driver’s license photo from Mr. Burke which I incorporated into a photo line-up.  


Q.   What did you do with that photo line-up?


A.   I showed it to Wendy No Moccasin.


Q.   Was she able to identify her assailant in that photo line-up?


A.   I almost immediately.


Q.   Do you recognize Patrick T. Burke in this courtroom here today?


A.  Yes, I do.


Q.   Can you please point to him?


A.   He’s sitting at the defense table wearing an Air Force uniform.


Q.   Correct identification by the witness.  Ms. No Moccasin had already seen the photograph of Lieutenant Burke.  Is that correct?


A.   Correct.


Q.   Is that photograph provided by Mr. Hosman?


A.  Yes.


Q.   The Facebook photograph?


A.   Correct.


Q.  Did you conduct a third additional line-up?


A.  I did.


Q.   What did that line-up involved?


A.   After interacting with Base Security here, I was able to determine that Mr. Burke would have been in the Rapid City vicinity during the date and time in question.  I learned who is traveling partners were.  Obtaining that information I was informed that one of the subject’s that was his traveling companion would have been identified as Robert Adams.  I then obtained a Texas driver’s license photo from Mr. Adams and incorporated it into a photo line-up.  I also showed that to Wendy No Moccasin.  


Q.   Was she able to identify Robert Adams?


A.   No, she was not.


Q.   Did she refer to Robert Adams as Robert Adams or did she have a different name for him?


A.   I believe she knew him as Bob and she believed that his last name I think was Thomas.  


Q.   After you conducted that third line-up, what was your next step in your investigation?


A.  I continued to work with Dyess Base Security.   I forward them my investigative file to at least to that date and ask them to assist by obtaining statements from Mr. Burke’s traveling companions and also a statement from Mr. Burke himself.  


Q.   After you received that information from Base Security, what did you do next?


A.   I also attempted to subpoena cell phone records for Mr. Adams and Mr. Burke.  I think the information that I was actually returned with added no information that was pertinent to this investigation.


Q.   After that point, what was your next step in your investigation?


A.   After receiving the statements from Detective Danny Gill from each of the traveling companions and Lieutenant Burke and based on the other information that I obtained I believed there to be probable cause for a warrant to be requested.  I submitted a warrant request to the State’s Attorney’s Office in Pennington, South Dakota -- excuse me, Pennington County, South Dakota.   The charges were second degree robbery, grand theft, hit and run accident and careless driving.


ATC:  Thank you Sergeant Poches.  The defense might have some questions.


MJ:  Defense counsel, cross examination of the witness.


CDC:  Thank you, Your Honor.

CROSS-EXAMINATION

Questions by the Civilian Defense Counsel:


Q.  Good afternoon Sergeant Poches.


A.   Hi, sir.


Q.   How you doing?


A.   Good.


Q.   Sergeant Poches we got what you did as far trying to do identify Lieutenant Burke.  I want to ask you some information about additional forensic investigation. Was Ms. No Moccasin’s crash vehicle processed for evidence?


A.   According to the report I believe that it was on scene.


Q.   My understanding is that -- correct me if I’ wrong but this is based on your knowledge of the investigation.  The car was dusted for finger prints?


A.   I believe so.


Q.   Some items from the car were submitted and processed; some items of evidence for finger prints?


A.  Yes sir, I believe so.


Q.   My recollection also – that there were no positive matches in the database for finger prints for Lieutenant Burke anywhere near the driver’s compartment in that car?


A.   I believe our initial analysis would have been done with an unknown suspect.   I believe we might have obtained his prints, and then I resubmitted them, I think to our evidence to have them re-compared to any prints that would have been obtained at the scene.


Q.  That’s my recollection as well.  Did you receive any positive matches from that?


A.   I don’t believe so, no.


Q.   Are you aware from your recollection conducting this investigation of any forensic evidence which linked Lieutenant Burke to driving that vehicle that night?


A.  No, sir.


Q.   Also, I wanted to ask sir, you showed us and described some photographs of Ms. No Moccasin taping -- I believe in the vicinity of your office?


A.  Yes, sir.


Q.   You took?


A.  Yes, sir.


Q.   Can you give us the date of when those photos were taken?


A.   I believe they would have been time stamped on our digital evidence but I don’t recall the exact date.   It seem like they probably would have been taken -- usually when I get the report I almost immediately contact the victim.   I’m assuming a day or two within receiving the report itself.  


Q.   Is there any way you can find out the answer to my question?


A.    I might be able to, yes.


Q.   How would you be able to find out the information?


A.  I would have to call back to the police station and have someone pull up those photo because they are maintained as a chain of custody.  They would have a time and date stamp date that I could then pass on.


CDC:   Your Honor, I may be asked to recall this witness after he’s had the opportunity to do that but I will continue?


MJ:  You may subject the witness to recall as well.


CDC:  Very well.   Thank you, sir. 

Cross examination continued:

Q.   So, would it be fair to say, Sergeant Poches that your sole source of evidence -- was I interrupting something?


A.   No, sir.  I was just writing a note to make sure that I obtain that information for you.


Q.   Okay.  Let me start over.   Based on your testimony here today, it sounds to me like the sole source of evidence which would lead you to believe or could lead you to believe that Lieutenant Burke assaulted Wendy No Moccasin, took her car and drove off in it on Skyline Drive, comes from Wendy No Moccasin?


A.   Only to a point.  If I could elaborate.  The video from the Oasis Bar shows all three of them leaving together ---


Q.   Let me repeat my question sir and perhaps be more specific.   She related a story to you and there’s a point in the story where she is -- her keys are wrestled away from her by Lieutenant Burke, right?


A.   Yes, sir.


Q.   There’s a struggle for her keys.  He gets her keys, he gets into her car and drives away and some distance down the road, the car is discovered crashed against the guard rail.


MJ:  Just a moment.  Defense counsel, I’m not sure if we’ve had any evidence of the testimony that you just provided from this witness.   Are these facts that are going to be elicited or are you going to ask a question as to whether those facts are true?


CDC:  Fair enough, sir.  

Cross examination continued:


Q.   Those facts that I just said, are those facts that came to your attention during this investigation?


A.   Yes, sir.


Q.   Was that a relative and accurate recitation of those facts?


A.   Somewhat abbreviated but yes, sir.


Q.   Those facts that I just recited to you; isn’t it true that the sole evidence of the facts or the proposition that the driver of that car when it crashed was Lieutenant Burke comes solely from Wendy No Moccasin?


A.    As far as evidentiary -- I don’t know if we’ve covered the 911 tape and I don’t know if I’m treading on bad ground there to bring such things up.  For the most part, yes sir.


Q.   Wendy No Moccasin is on a 911 tape, isn’t she?


A.  Yes, sir.


Q.  You also interviewed her as part of your investigation?


A.   Yes, sir.


Q.   As to the identity of the individual who crashed her car that night -- you must rely solely on the thoracity of Wendy No Moccasin.  Isn’t that true? 


A.  Yes, sir.


CDC:  Thank you.  One moment, sir.


MJ:   Yes.


[Defense counsel conferring with area defense counsel.]   

Cross examination continued:

Q.   Sergeant Poches in order to save us a step in the process, I’ve just been shown a document that seems to be a digital signature for when your photographs were taken.    It seems to indicate that they were taken on the 13th of August.  Does that help refresh your recollection or is that probably true if it appears to be generated by your office as the date the pictures were taken?


A.   That would sound about the correct time frame.   Yes, sir.


Q.   About three days after?


A.  Yes, sir.  


CDC:  Thank you Sergeant Poches.   No further questions, Your Honor.


MJ:  Government, any redirect?


ATC:   Yes, Your Honor.

REDIRECT EXAMINATION

Questions by the Assistant Trial Counsel:


Q.   Sergeant Poches, what would be a reason why you wait three days to take pictures of a victim or interview a victim?


A.   I believe when a report was generated it was generated by night shift.   It was probably towards the end of the shift.   There shift usually ends at 6 o’clock.  The report would have to be typed up which can take -- depends on how many other reports they got to type of -- it can type several hours and there placing of evidence, by the time it is submitted it still has to be approved by the supervisor.   It gets then submitted to records, who then images it with all the other reports that they have.  Then it is copied, sent up to records -- excuse me.  Sent up to investigations where it is given to the Detective Sergeant, who then reviews the report, makes assignments for case assignments.  It is then given to the front office personnel in Investigations who then input that data into the records and makes a case folder for it. Then it is put into the Detective’s mail box.   During that time status, it is very typical for that to take anywhere from one to two days, sometimes minimum.   


Q.   What is your experience with photographing bruises?


A.   Typically -- as far as the development bruises or my ability to capture that on video?


Q.   The development of the bruise.


A.   The development bruise is atypical.  It depends somewhat on the person.   I’m not an expert on that.   In my experience a lot of sudden impacts as far as punches or grabs, things that initially develop with the redness around the affected area will within the following day or so, the rupture blood vessels in those areas will then start to come to the surface as a dark purple or either a black color which will then progress through the bruising stages; going through a greenish to yellowish tinge until it will ultimately fade.  


Q.  So, the three days after the alleged event is actually a descent time to take pictures of a bruise in your opinion?


A.   I believe it was still an effective date, yes.


Q.   Defense counsel brought up the issue of Ms. No Moccasin’s thoracity.  In your investigation find any evidence that contradicted anything that she told you in your interviews?


A.   I found her to be very consistent in her story that I read off the report.   The description and the chain of events that she described to me when I interviewed her several days later were still very consistent.   When I viewed the video and the transpiring of the events that I saw on the video, there was nothing that led me to doubt any of the sequence of events that she indicated to me.  


Q.   Did you listen to the 911 recording?


A.   I did.


Q.   Did that corroborate your story?


A.   It appeared to yes.


Q.   Did you read the statement of Captain Robert Adams?


A.   I did.


Q.   Did that corroborate her story?


A.   Yes.


Q.   Did you read the statement of Lieutenant Burke?


A.   Yes.


Q.   Did that corroborate her story?


A.   Yes.


ATC:  No further questions.   Thank you.


MJ:  Defense?


CDC:  No, Your Honor.   Thank you.


MJ:  Does either side want this witness to be recall?


ATC:  Yes, Your Honor.  Thank you.

[The witness, after being instructed not to discuss his testimony was excused and departed the courtroom subject to recall.]


CDC:  Your Honor, I believe there’s only one witness left.  


ATC:  Yes Your Honor that’s correct.


CDC:  It’s an unusual request Your Honor.   Obviously, it is always in our best interest to press on but we have about four to six hours of preparation before we can present our case tomorrow.  Part of that preparation is going to -- has to do with interviewing two sets of witnesses.  Part of that preparation is going to impact the cross examination that we would used with the next witness.  The next witness is the accuser, obviously.  So, we would ask the court to break for the day, even though it is earlier than the court might normally do that and ask for that.  So that we could adequately prepare so there will be no delays going into the presentation of evidence tomorrow.  Also, because part of the -- I don’t want to reveal, necessarily what I’m talking about -- part of our ability to more effectively cross examine the accuser depends on some of these interviews.   


MJ:  Government?


ATC:  Your Honor the government would resist this request.   We prefer to at least put her on and conduct our direct examination of her.  We feel that the defense has had adequate amount of time to prepare for this case.   It is our position that we proceed.


MJ:  Defense would you be substantially prejudice if the direct examination is conducted tonight?  You can begin a little later in the morning to provide you with additional time to prepare.


CDC:  No, Your Honor.  That is a complete different situation.  Also that I neglected to mention; one of our experts who we would like to have hear the testimony doesn’t arrive until 6:30 tonight.   


MJ:  Which expert would that be?


DC:  He’s our Forensic Psychiatrist, sir.


MJ:  Government?


ATC:  Your Honor, we do not object to concluding at this point.


MJ:  With that in mind, defense counsel, do you propose a start time in the morning?


CDC:  Is 0900 to late sir?


MJ:  It’s not too late for me.  I will let the government chime in on it if they so desire.


ATC:  Your Honor, the government would be agreeable to that time.   We would have to do interview the defense witnesses as well.   So, it will give us time to do so.


MJ:  We will recess and reconvene promptly at 0900 tomorrow.


[The court recessed at 1554 hours, 11 October 2011.]
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