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CHAPTER ONE:

GENERAL ADMINISTRATION

1‑1   IMPLEMENTATION OF RULES.  These Rules of Practice and Procedure [hereinafter Rules] implement and supplement the Courts of Criminal Appeals Rules of Practice and Procedure set forth in 44 M.J. LXIII-LXXX [hereinafter CCA Rules], and those provisions of the Manual for Courts-Martial, United States (current ed.)(hereinafter MCM), which apply to the operations of the Court.  See CCA Rule 26.

1-2   SCOPE AND APPLICATION OF RULES 


 a.  Application and Scope.  The procedures contained within these Rules apply to all appellate military judges, the Court staff, and all members of the bar of the Court.  The Rules are promulgated by the Chief Judge and may be waived in the Chief Judge's discretion.  During the review of a specific case pursuant to the Court's statutory responsibilities, a panel may, in its discretion, waive the application of a particular rule.  The Court will notify the parties in the event of a waiver.  See CCA Rules 25 and 26.

 b.  Questions, General Waiver Requests, and Suggested Changes.  Questions regarding the Rules should be addressed to the Clerk of Court.  Requests for a general waiver of any provision and suggested changes to these Rules will be forwarded to the Chief Judge through the Clerk of Court.
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 ADMINISTRATIVE MATTERS 

a.  Court Hours.  The Court's business hours are from 0800 to 1630 on weekdays, except holidays, or when secured by direction of the Chief Judge.  The Court's chambers may be closed during en banc deliberations or for other matters when the Chief Judge so directs.

b.  Restricted Areas.  Sensitive materials and conversations about pending cases are easily seen and heard while in the chambers of the Court.  To preserve the confidentiality of Court communications, visitor access to the Court's chambers is restricted to the reception area in the front foyer except on invitation.  Visitors, including counsel, desiring to see judges or law clerks about any matter shall make this desire known to the Docket Clerk or, in his/her absence, to a panel secretary or the Clerk of Court.


c.  Requests to Examine Records of Trial and Other Official

Documents.  Requests by appellate counsel to examine unclassified original records of trial and other official documents 
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(unprotected by judicial privilege) shall be made to the responsible panel secretary.  Examination shall be accomplished in the reception area in the Court's chambers.  Removal of records of trial from the Court's chambers is discouraged.  If removal is considered necessary, approval of the Senior Judge of the panel to which the case is assigned, or his/her designee, is required.  Records of trial shall be logged out for no more than one workday.


d.  Requests for Information.  All requests for information

on the status of cases shall be referred to the Clerk of Court.  Press inquiries and other inquiries from outside the Office of the Judge Advocate General of the Navy shall comply with the provisions of the Freedom of Information Act and will be directed to the Assistant Judge Advocate General (Military Justice) or the Public Affairs Officer in the Office of the Judge Advocate General of the Navy.


     e.  Cases Before the United States Court of Appeals for the Armed Forces or other Court.  Appellate counsel shall promptly inform the Court if a case that is presently before the Court is also being heard by the United States Court of Appeals for the Armed Forces (hereinafter CAAF) or other Court. 

1‑4   SEAL OF THE COURT.  The official seal of the Court is used on decisions and orders of the Court and on other official documents and records that are executed and issued by the Clerk of Court.  The seal operates to authenticate documents as official documents of the United States Navy-Marine Corps Court of Criminal Appeals.  The Clerk of Court is the custodian of the seal of the Court.

1-5  DOCKETING CASES.  The Navy-Marine Corps Appellate Review Activity [hereinafter NAMARA] is responsible for ensuring that records of trial (original and two copies) referred to the Court under Articles 66 or 69, Uniform Code of Military Justice, 10 U.S.C. §§ 866 and 869 [hereinafter UCMJ] are complete records of the proceedings prepared in accordance with Article 54, UCMJ, and Rules for Courts-Martial 1103-1104, Manual for Courts-Martial, United States  (current ed.)(hereinafter R.C.M.).  See Appendix A.  NAMARA will not refer to the Court, and the Court will not docket, any case in which the record of trial is not a complete record of the proceedings in that case unless NAMARA first attaches a memorandum to the original and each copy of the record of trial identifying the missing document(s) or other deficiency and setting forth the actions taken to produce the missing documents or resolve any other deficiency.  

1-2

1-6   QUORUM


a. In Panel.  When sitting in panel, a majority of the judges assigned to that panel constitutes a quorum for the purpose of hearing or determining any matter referred to the 

panel.  The determination of any matter referred to the panel
shall be according to the opinion of the majority of the judges participating in the decision.  However, any judge present for duty may issue all necessary orders concerning any proceedings pending in panel and any judge present for duty, or the Clerk of Court or law clerk to whom the Court has delegated authority, may act on uncontested motions, provided such action does not finally dispose of a petition, appeal or case before the Court.


b. En Banc.  When sitting as a whole, a majority of the judges of the Court constitutes a quorum for the purpose of hearing or determining any matter before the Court.  The determination of any matter before the Court shall be according to the opinion of the majority of the judges participating in the decision.  In the absence of a quorum, any judge present for duty may issue all necessary orders concerning any proceedings pending in the Court preparatory to hearing or decision thereof.

1-7   COMPUTATION OF TIME.  The term “day” as used throughout these rules refers to a calendar day, unless otherwise noted.  In computing any period of time prescribed or allowed by these rules, by order of the Court, or by any applicable statute, the day of the act, event or default after which the designated period of time begins to run is not to be included.  The last day of the period so computed is to be included, unless it is a Saturday, Sunday, or legal holiday, or any entire day on which the Court's offices are closed due to weather or other condition or by order of the Chief Judge.  When the last day of a period falls on a day other than a day when the Court’s offices are open for business, the period runs until the end of the next day when the Court is once again open for business.  But see Rule 4-7.1(a) for application of this Rule to Motions for Enlargement of Time.
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CHAPTER TWO:

COURT COMPOSITION

2‑1   APPELLATE MILITARY JUDGES

a.  Assignment to the Court.  The Judge Advocate General of the Navy certifies each judge as an appellate military judge of the United States Navy‑Marine Corps Court of Criminal Appeals.

b.  Panel Assignments.  The Chief Judge determines the

number of Court panels and designates the fixed or rotating panels on which each appellate judge will serve.  

c.  Designation of Senior Judges.  The Chief Judge designates senior judges.  A senior judge ordinarily presides over a designated panel of the Court and is responsible for performing the administrative duties necessary for the conduct of the panel in completing its statutory responsibilities and for maintaining official liaison between that panel and the Chief Judge. 

d.  Oath or Affirmation.  Prior to performing duties as an appellate military judge, an oath or affirmation must be administered.  The Judge Advocate General of the Navy, Chief Judge, or another representative of the Judge Advocate General will administer the following oath or affirmation:


I,______________________, having been appointed (the) an (Chief) appellate military judge, United States Navy‑Marine Corps Court of Criminal Appeals, do solemnly (swear)(affirm) that I take this obligation freely, without any mental reservation or purpose of evasion; that I will faithfully and impartially administer justice and, to the best of my ability and understanding, I will well and faithfully perform all the duties incumbent upon me as an appellate military judge, in accordance with the Constitution of the United States and the Uniform Code of Military Justice, (so help me God).

2-2   SUPPORTING PERSONNEL


 
 a.  The Executive Assistant to the Chief Judge/Senior Law Clerk.  As Executive Assistant to the Chief Judge, serves as the Chief Judge's action officer and the Court's point‑of‑contact for a variety of military administrative duties.  Serves as the Chief Judge's law clerk.   As the Senior Law Clerk, administratively supervises and provides support for law clerks and contract personnel.  As the Chief Judge's law clerk, reads 
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and briefs records, prepares draft decisions as requested, researches, writes, and edits (proofread, cite‑check, Shepardize) orders and decisions for the Chief Judge; coordinates oral arguments; and serves as Crier of the Court during oral arguments.  Assists the Clerk of Court as required.  In the absence of the Senior Law Clerk, the next senior law clerk in rank will serve as acting Senior Law Clerk.


 b.  Law Clerks.  Read and brief records, prepare draft decisions as requested, research, write, and edit (proofread, cite‑check, Shepardize) orders and decisions for the judges of one or more panels of the Court.  Coordinate all oral arguments for assigned panels with the Senior Law Clerk; serve as alternate Crier of the Court during oral arguments.  Hold various military collateral duties.  Assist the Senior Law Clerk and Clerk of Court as required.


 c.  Clerk of Court.  The Clerk of Court supervises the day-to-day operations of the Court, implements the policies and procedures of the Court, edits (proofread, cite‑check, Shepardize) all orders and decisions, issues and authenticates all Court orders and decisions, and manages the "CMTIS" case-tracking database on behalf of the Court.  The Clerk of Court is the supervisor of the Court's civilian staff.  The Clerk of Court is a point-of-contact for all inquiries regarding records of trial, Court orders, and decisions.  


 d.  Contract Attorneys and Paralegals.  Read and brief records, perform research and prepare draft decisions as requested in cases assigned by the Senior Judge of the panel to which they are assigned, or the Clerk of Court.  


 e.  Lead Legal Assistant.  Assists the Clerk of Court and performs panel secretarial duties (see Legal Technicians below) for two or more panels of the Court.  Serves as acting Clerk of Court in the absence of the Clerk.  


 f.  Legal Technicians.  Serve as panel secretaries classifying, prioritizing, monitoring, and administering all cases assigned to their respective panels.  They retrieve records for attachment of filings submitted to the panel, ensure that all pleadings are filed in a timely manner, and check for overdue filings from counsel, taking corrective action when necessary.  Additionally, the panel secretaries generate the drafts and final forms of the Court's decisions on all cases decided by their respective panel.  
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 g.  Docket Clerk.  Receives and accepts custody of records of trial forwarded to the Court by NAMARA.  Dockets cases, entering pertinent data on the original records of trial and into the "CMTIS" computerized case tracking system.  Assigns cases to one of the Court's panels and delivers records of trial to the Appellate Defense and Government Divisions.  Distributes hard copy and electronic versions of Court orders and decisions, as set forth on applicable distribution lists.  Ensures that a copy of each decision of the Court is properly maintained in the Court's central files.  Serves as primary receptionist for visitors to the Court's chambers and is responsible for answering the telephone.  Distributes the Court's incoming and outgoing mail and facsimile transmissions.  Performs duties of legal technician as directed.

2-3   CONDUCT OF COURT PERSONNEL.  Personnel of the Court will maintain confidentiality of the Court's proceedings and avoid favoritism or the appearance of favoritism toward any party or counsel.  The Chief Judge, senior judges, Clerk of Court, and Senior Law Clerk are responsible for informing Reservists and employees, including interns and temporary employees, of these obligations.
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CHAPTER THREE:


ADMISSION TO PRACTICE AND APPEARANCES

3‑1   PROFESSIONAL QUALIFICATIONS.  Counsel in any case before this Court shall be a member in good standing of the bar of a Federal Court, the highest court of a State, or another bar recognized by this Court.  See CCA Rule 8(a).  Additionally, military counsel in any case before this Court shall be certified and sworn in accordance with Articles 27(b)(1) and 42(a), UCMJ, respectively.  See CCA Rule 8(b).  

3‑2   ADMINISTRATIVE REQUIREMENTS


 a.  Admission to the Court's Bar


     (1) Active duty Navy and Marine Corps judge advocates, and Reserve Navy and Marine Corps judge advocates assigned to a Reserve unit supporting either the Appellate Defense Division or Appellate Government Division of NAMARA, will be admitted to the Court's Bar by the Clerk of Court upon request, after confirmation of qualifications and the taking of an oath or affirmation (see Rules 3a and c below). 



(2) All other counsel must complete and file an application (Appendix B) for admission with the Clerk of Court.  Along with the completed application, applicants must submit an original proof of good standing certification in a qualifying bar dated within one year of the application, and take an oath or affirmation (see Rules 3b and c below) prior to admission to the Court's bar.


 b.  Application.  An electronic copy of the application for admission (Appendix A) appears, along with these rules, on the Court's website (www.jag.navy.mil; click on "NMCCA"; click on Court's Rules; click on NMCCA Rules of Practice and Procedure).  Upon request, the Clerk of Court will send civilian counsel a copy of the application with appropriate instructions, and a copy of the Court's rules.  

3‑3   ADMISSION PROCEDURES


 a.  Requests for Admission to the Bar

          (1) Active duty Navy and Marine Corps judge advocates and Reserve Navy and Marine Corps judge advocates assigned to a Reserve unit supporting either the Appellate Defense Division or Appellate Government Division of NAMARA may submit their request 

verbally or in written form to the Clerk of Court.
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(2) All other qualified counsel must submit a written application to:



Clerk of Court



U.S. Navy-Marine Corps Court of Criminal Appeals



Washington Navy Yard



1014 N Street SE, Suite 11E-100



Washington, D.C. 20374


 b.  Fee.  There is no fee for admission to the Bar.


 c.  Oath or Affirmation.  The Chief Judge, a senior judge, the Senior Law Clerk, or the Clerk of Court will administer the below oath or affirmation to active duty and Reserve Navy and Marine Corps appellate counsel detailed in accordance with Article 70(a), UCMJ.  In the case of all other active duty Navy and Marine Corps judge advocates, in addition to the above officials, the applicant may subscribe and take the oath or affirmation before his/her commanding officer or staff judge advocate.  All other counsel will subscribe and take the below oath or affirmation upon request of the Clerk of Court.

I,_______, do solemnly (swear)(affirm) that I will support the Constitution of the United States, and that I will conduct myself as an attorney and counselor of this Court uprightly and according to law.


 d.  Register.  The Clerk of Court will maintain a Roll of Attorneys listing those admitted to practice before the Court.


 e.  Certificate of Admission.  Upon admission, the Clerk of Court shall issue a Certificate of Admission.

3-4   CONDUCT OF COUNSEL.  Counsel appearing before the Court shall conduct himself or herself in accordance with JAGINST 5803.1 (Series), Professional Conduct of Attorneys Practicing Under the Supervision of the Judge Advocate General.  In addition to exercising its inherent power to regulate counsel appearing before it, the Court may refer allegations of professional misconduct to the Judge Advocate General for investigation and appropriate action.  Any member of the Bar of this Court who is subjected to discipline that results in disbarment, suspension, or other loss of good standing in the bar of any Federal Court, State court, or another bar recognized by this Court, must promptly notify the Clerk of Court at the address shown in Rule 3-3a(2) above.  No counsel may appear before the Court while suspended from practice by the Judge Advocate General.  See CCA Rules 8(d) and 9.
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3-5   ENTRY OF APPEARANCE OF COUNSEL  


 (a) Detailed Appellate Military Counsel.  Entry of a military appellate counsel's name into the "CMTIS" database for a case constitutes a Notice of Appearance.


 (b) All Other Counsel.  All other counsel representing a party in interest must file a written notice of appearance with the Clerk of Court that contains counsel's name, mailing address, voice and facsimile phone number, business email address (optional), and a statement whether counsel is a member of this Court's bar or desires to appear pro hac vice, in which case counsel must declare his/her professional qualifications in the Notice of Appearance.  See CCA Rule 13.


 (c) Signed Pleadings.  Additionally, any filing relative to a case that contains the signature of counsel constitutes an appearance but does not relieve counsel of their obligation to submit a Notice of Appearance in compliance with Rules 3-5 (a) or (b).  See  Rule 3-1 and CCA Rule 13.

3-6   WITHDRAWAL OF APPELLATE DEFENSE COUNSEL.  Any appellate defense counsel who has entered an appearance in a case must request leave to withdraw by motion to the Court.  Such motion must 1) indicate the reasons for withdrawal; 2) identify by name the successor appellate defense counsel; 3) affirm that a thorough turnover of the record between counsel has been completed; 4) affirm that the appellant has been informed of the proposed change in representation; and, 5) state whether the appellant concurs with or opposes the motion to withdraw.  Replacement counsel shall file an entry of appearance.  See Rule 3-5.
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CHAPTER FOUR:

APPELLATE FILINGS

4-1   GENERAL GUIDANCE

a.  Filing Times.  Petitions for Extraordinary Relief and Government appeals should ordinarily be filed during the Court's business hours (See Rule 1-3a), but may be filed by fax ((202) 685-7690) or electronic mail to robert.troidl@navy.mil outside business hours.  All other filings shall be filed with the Clerk of Court during the Court's normal business hours.  In the event the Court offices are closed prior to 1630 on a day when the Court is otherwise open for business, the pleading may be filed by 0900 of the next day that the Court is once again open for business.

b.  Filing Procedure

         (1) Briefs and Summary Assignments of Error require filing of the original pleading with the Clerk of Court and an electronic copy of the brief must be concurrently filed in CMTIS.  Copies filed electronically will bear file names in the following format: 

200300123g   9902027g

200000048d   9900416d

Copies of subsequent electronic filings (e.g., supplemental briefs) in the same case will be given file names in the following format:


200000123g1 (1st subsequent Government filing)


9902027d3 (3rd subsequent defense filing) 

          (2) Merit Submissions require filing of only the original pleading and do not require electronic filing.

(3) Petitions for Extraordinary Relief and Government Appeals shall be filed in an original and one copy.  The filing of an electronic copy of petitions for extraordinary relief and Government appeals is encouraged, but not required.  

(4) Motions, including Motions for Leave to File and Motions to File Out of Time that are combined with other pleadings, shall be filed in an original and three copies.  The original and one of the copies of a Motion to Attach need to have the attachments attached thereto.  The other two copies need be of the Motion only.
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(5) Oppositions to Motions require filing of only the original pleading.  All original filings shall certify that each real party in interest was served with a copy of that filing and, for briefs and summary assignments of error, that an electronic copy has also been filed.


c.  Form of Filings:  All filings shall be typed on plain, white, 8-1/2 x 11-inch paper with 1-inch margins.  Each filing shall include the case caption (including the case number and assigned panel).  See, e.g., Appendix C.  Case numbers will be in the following format:


200000123   200300048


9902027     9900416

Aside from the caption, the text of all pleadings will be double-spaced.  All pages except the first will be numbered.  The font for computer-generated filings is either Courier-12, Courier New-12, or Times New Roman-12.  Filings shall be bound with a staple; binders or folders are not permitted unless the pleading is too large to staple, in which case metal fasteners will be used.

d.  Citation Form.  Citation form for appellate filings shall conform to the style required by the U.S. Navy-Marine Corps Court of Criminal Appeals Rules for Uniform Citation (Appendix D) and the most recent edition of the The Bluebook, A Uniform System of Citation.  Where citation forms conflict, utilize those forms prescribed in the NMCCA Rules for Uniform Citation.


e.  Signatures.  Original filings will bear the signature of the counsel of record who is a member of this Court's Bar.  The name and grade, if any, of the person signing, together with the capacity in which such counsel signs will be included.    Counsel must also include their address, telephone number, and facsimile number below the signature line of each filing.  This signature will constitute certification that the statements made in the filing or paper are true and correct to the best of the counsel's knowledge, information, or belief, and that the filing or paper is filed in good faith and not for the purpose of unnecessary delay.  (See CCA Rule 6).  Interns assigned to the Appellate Government or Defense Divisions may sign original filings below the signature of the counsel of record, with their typed name and the capacity as "Counsel under supervision."  The use of facsimile stamp signatures of counsel is not permitted on any filing or paper filed with the Court.  One counsel may sign a filing or paper "for" another counsel provided the following format is followed:
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                        J.P. Jones

                        LT, JAGC, USNR

                        Appellate Defense Counsel

                        Signing For      

                        C.W. Nimitz

                        LCDR, JAGC, USNR

                        Appellate Defense Counsel

f.  Noncompliance with Court Rules.  Failure to comply with Court rules may result in the rejection and return of the offered filing by the Clerk of Court.  Returned filings will not be attached to the record of trial, and do not serve to toll the filing deadline.


g.  Filings by attorneys not admitted.  If the counsel signing a filing or paper presented to the Clerk of Court for filing is not a member of the Bar of this Court, the filing or paper shall nonetheless be received as if such counsel were a member, provided that such counsel shall, within 30 calendar days of submission of the filing, as a prerequisite to continuing in the case as counsel of record, apply for admission to the Bar of this Court or move to appear pro hac vice.


h.  Motion for Leave to File Out-of-Time.  Any filing that is submitted out-of-time shall be submitted to the Court with a motion to file out-of-time, exhibiting good cause for why the court should accept the out-of-time filing.  Except for motions for enlargement, a filing is out-of-time when it is made after the due date.  See Rule 4-7.1a concerning Motions for Enlargement of Time.  The Clerk of Court may reject and return filings that are not filed in accordance with this provision to the party without attachment to the record of trial.

4-2    WAIVER AND WITHDRAWAL FROM APPELLATE REVIEW.  An appellant may waive or withdraw from appellate review.  See Article 61, UCMJ and R.C.M. 1110.  Waivers of appellate review must be filed within the prescribed time frame with the convening authority. The appellant may file a withdrawal from appellate review at any time before the Court completes its review.  The Court will review waiver/withdrawal requests to ensure compliance with R.C.M. 1110.  A purported waiver/withdrawal that substantially complies with Article 61, UCMJ, and R.C.M. 1110 bars review under Article 66, UCMJ.  If the appeal is properly waived/withdrawn, the record will be returned to the Judge Advocate General to ensure compliance with R.C.M. 1112.  (See CCA Rule 14).
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4-3  BRIEFS AND ASSIGNMENTS OF ERROR, ANSWERS, REPLIES, SUPPLEMENTAL BRIEFS, AND AMICUS CURIAE BRIEFS


a.  Time Requirements.  An appellant's initial Brief and 

Assignment of Errors is due no later than 60 days after the case is docketed with the Court and a copy of the record of 

trial is delivered to the Director, Appellate Defense Division.  (See CCA Rule 15(b)).  Except as indicated below, the appellee's Answer must be filed within 30 days after the appellant's brief and assignments of error is filed.  (See CCA Rule 15(b)).  If the Court grants the appellant leave to file a Supplemental Brief and Assignment of Errors, the appellee's Answer to the Supplemental Assignment of Errors must be filed within 30 days after the Supplemental Assignment of Errors is filed or by the current due date of the appellee's Answer to the initial Brief, whichever is later.  If the appellee's Answer to the initial Brief and Assignment of Errors was not previously filed, consolidation of the answers is encouraged and the due date for the consolidated Answer will be set to allow at least 30 days after the Supplemental Assignment of Errors was filed.


b.  Format.  An Assignment of Error on behalf of an appellant shall be filed as indicated in CCA Rule 15.  Any Assignment of Error shall be included in a Brief on behalf of the appellant substantially as illustrated in Attachment 2 to the CCA Rules.  Note two changes in the title section.  (1) Instead of "ASSIGNMENT OF ERRORS AND BRIEF ON BEHALF OF ACCUSED" use "BRIEF AND ASSIGNMENT OF ERRORS"; and (2) instead of "appointed by" use the words "convened by."  The Brief shall include:    



(1) An Index of Brief, which is a subject index of the matter contained therein, with page references and a table of cases (alphabetically arranged with citations), textbooks, and statutes cited, with references to the pages where cited.  This requirement is waived for briefs of less than 25 pages in length.

          (2) List of Assigned or Specified Issues in upper case.


     (3) Statement of statutory jurisdiction of this Court.


     (4) Statement of the Case, to include a concise chronology, including all relevant dates, to include the results of trial, the action of the convening authority, and any other pertinent information regarding the proceedings.

          (5) Statement of Facts, concisely stating the facts of the case material to the errors assigned or specified, including specific page references to each relevant portion of the record of trial.  A statement of facts shall not contain argument, nor 
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shall it mislead the court through misstatement or omission of facts material to the errors assigned or specified.  Individual facts shall not be stated out-of-context in a manner that may mislead the court.

          (6) Summary of Argument suitably paragraphed to correspond to each issue presented.  The summary should be succinct but accurate and clear condensation of the arguments made in the body of the brief.



(7) Argument discussing briefly the point of law presented, citing and quoting such authorities as are deemed pertinent.  The argument must also include for each issue presented a statement of the applicable standard of review, and a direct and concise argument as to each issue of fact or law presented, and demonstrating with particularity why the error assigned is materially prejudicial to the substantial rights of the appellant or why relief is otherwise warranted.  The tone and tenor of argument shall be professional and founded in law and fact. 

          (8) Conclusion stating with specificity the relief sought as to each issue presented.  No particular form of language is required so long as the brief concludes with a clear prayer for specific Court action.



(9) The certificate of service on counsel for each 

opposing party, or appellant or petitioner not represented by counsel, and on counsel amicus curiae, if any.  When civilian and military counsel are associated in a case, the civilian counsel will be served separately and as soon as practicable, in addition to the required service on military counsel.  Such certificate of service shall be in the form illustrated in Attachment 2 to the CCA Rules and will include a statement that the brief was filed electronically if required by Rule 4-1b.

          (10) Appendix, which will include unpublished opinions cited in the brief, and extracts of statutes, rules, or regulations pertinent to the assigned errors.  (See CCA Rule 15(c)).  


c.  Supplemental Assignments of Error.  Supplemental Assignments of Error may be filed only upon leave of the Court.  Motions to file supplemental assignments of error shall be filed in accordance with Rule 4-7a.

4-5


d.  Answers.  Answer briefs will follow the same format as an appellant's filing, responding separately to each assigned error.  Answers may adopt the appellant's or petitioner's summary of proceedings and statement of facts, may state additional facts.


e.  Reply.  Appellant's counsel may file a reply brief within 7 calendar days after the filing of an answer brief on behalf of the Government.  (See CCA Rule 15(b)).  Otherwise, any replies must be accompanied by a motion for leave to file.


f.  Length.  Except by permission of the Court, principal briefs shall not exceed 50 pages and reply briefs shall not exceed 25 pages, exclusive of indexes and appendices.  Requests to file briefs in excess of specified limits will be granted only in the most extraordinary cases.

g.  Amicus Curiae Briefs.  A brief of an amicus curiae may be filed only by leave of the Court granted on motion.  The brief may be conditionally filed with the motion for leave.  A motion for leave shall identify the interest of the applicant and shall state the reasons why a brief of amicus curiae is desirable.  Unless otherwise ordered by the Court, a brief of an amicus curiae in support of a party shall be filed no later than 10 days after that party has filed its brief.  If neither party is supported, the brief of an amicus curiae shall be filed no later than 10 days after the filing of the Government's Answer (Article 66, UCMJ, reviews), the accused's Brief (Article 62, UCMJ, appeals), or the respondent's Response to Court Order to Show Cause (Extraordinary Writs).  A motion of amicus curiae to participate in oral argument will be granted only for extraordinary reasons.  Briefs of amicus curiae must be filed in accordance with Court rules and in the format discussed above.  Such briefs must indicate service on both the appellant and the Government.


h.  Grostefon Issues

    (1) Counsel shall notify the Court citing United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) of any errors raised personally by the appellant.  

    (2) Grostefon issues are not pro se pleadings, since the appellant is represented by appellate defense counsel.  All pleadings must be prepared and signed by the counsel representing the appellant.  Counsel is responsible for formulating issues raised personally by an appellant into an appropriate assignment of error and submitting the assignments of error to the court in 

4-6

the proper format.  Counsel shall note the evidence that supports the appellant's Grostefon complaint and the applicable law.  
    (3) The Court may require that any issue personally asserted by the appellant be further briefed or argued.

4-4   PETITIONS FOR EXTRAORDINARY RELIEF


 a.  Filing the Petition.  Petitions for Extraordinary Relief, including supporting briefs, must be filed with the Clerk of Court, except when the filing is accomplished through electronic means. See CCA Rules 20(a), (c), and (e).  The petition must include a certificate of service on each named respondent, each real party in interest, and the Director of the opposing appellate division.


 b.  Format and Content.  Petitions and accompanying briefs must conform with Rule 4-1 and shall include:

          (1) A full history of the case including whether prior actions have been filed or are pending in this or any other court and the disposition or status of such actions;

          (2) The specific relief sought;

          (3) The jurisdictional basis for the relief sought and the reasons why the relief sought cannot be obtained during the ordinary course of appellate review;

          (4) A statement of the issue;

          (5) A concise statement of the facts of the case material to the issue presented and of any pertinent opinion, order or ruling;

          (6) Reasons for granting the writ;

          (7) A copy of any pertinent parts of the record and all exhibits related to the petition if reasonably available and transmittable at or near the time the petition is filed, attached as appendices; and

          (8) If desired, a request for appointment of appellate counsel.

See CCA Rule 20(a).
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      c.  Action on the Petition.



(1) When a petition is filed with the Court, the Clerk of Court will immediately provide copies to the Directors, Appellate Defense and Government Divisions.  See CCA Rule 20(d).



(2) All writ petitions filed in the course of an on-going proceeding will be given priority consideration by the Court.  Initial action from the Court may dismiss or deny the 

petition, grant the petition, stay proceedings, or order the respondent(s) to show cause and file an answer within 10 days of receipt of the order.  (See CCA Rules 20(e) and (f)).  The respondent(s) need not file a response to a writ petition until ordered by the Court.  The petitioner may file a reply to the response to the show cause order within 7 days of its receipt.  (See CCA Rule 20(e)).  



(3) If the Court orders a stay in the trial or other ongoing or prospective proceedings, the Clerk of Court will cause copies of the "stay" order to be expeditiously delivered to NAMARA for immediate transmittal to the convening authority, military judge, and all counsel or unrepresented parties involved.

          (4) In the event the Court orders the respondent(s) to show cause and file an answer, the Court will request that the Judge Advocate General designate appellate counsel to represent the named parties.  Appellate Government counsel will represent the United States.  When a petition is filed on behalf of the United States, appellate defense counsel assigned to represent any individual who is a real party in interest will represent pro forma, rather than appearing in the name of, any respondent military judge, convening authority, or other official from whom relief is sought.



(5) In view of the time limit for filing a writ appeal with CAAF (see CAAF Rule 19(e)), the Clerk of Court will expedite delivery to NAMARA of copies of any order terminating a stay or finally disposing of a petition for extraordinary relief for immediate dissemination and distribution, including service on counsel and the parties.
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4-5   PETITIONS FOR NEW TRIAL


  a.  New Trial Petition for Case Before the Court.  If a petition for new trial pursuant to Article 73, UCMJ, is received from the Judge Advocate General and the case is pending before the Court, the Clerk will forward the petition to the panel to which the case is assigned.  The Clerk will ensure that appellate counsel are notified of such receipt.  Counsel will file their answers, brief in support of petition, and reply brief within the limits set forth in CCA Rule 22.


 b.  New Trial Petition for Case not Before the Court.  If a petition for new trial is received on a case not pending before the Court of Criminal Appeals, the petition will be referred directly to the Judge Advocate General (Code 40).  

4-6   GOVERNMENT APPEALS


a.  Court Review.  On appeals by the United States, properly filed under Article 62, UCMJ, the Court may act only with respect to matters of law.


b.  Filing.  Only a representative of the Government

designated by the Judge Advocate General may file an appeal under Article 62, UCMJ, R.C.M. 908, and CCA Rule 21(a).  


c.  Processing  



(1) Upon filing the Article 62, UCMJ, appeal, the representative designated by the Judge Advocate General shall promptly deliver the original record to the Clerk of Court who will docket the case.  One copy of the appeal shall be forwarded to opposing counsel.  Except upon motion granted for good cause, the appellate Government counsel shall have 20 days from the date the original record is deposited with the Court to file an appeal with supporting brief.  The appeal shall be docketed under the same title given to the action in the court-martial with the accused and the United States denominated as the sole parties therein.


d.  Matters to be Included in the Appeal  



(1) The appeal shall be accompanied by a Brief on 

Behalf of the United States, which shall include:




(a) a statement of the issues appealed;
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(b) a statement of the case setting forth a concise chronology, a statement of facts of the case material to the ruling appealed from, and any other pertinent information regarding the proceedings;




(c) a direct and concise argument showing why relief should be granted and including each issue and point of law presented, citing and quoting such authorities as are deemed pertinent;




(d) a statement showing good cause why the appeal was not filed within the time prescribed by CCA Rule 21, if applicable; 

(e) proof of service on the Director, Appellate Defense Division, and civilian appellate counsel, if any;




(f) an appendix containing a record of proceedings prepared in accordance with R.C.M. 908(b)(5), or, if the record has not been completed when the appeal is filed, a summary of the evidence (R.C.M. 908(b)(6)); and




(g) an appendix including a certificate of notice of appeal showing the date and time of the military judge's ruling and the date and time of service on the military judge.



(2) If the appeal and brief are filed without a verbatim record of proceedings, the appellant will file the 

original and one copy of the record as soon thereafter as possible.


e.  Answer.  Appellate defense counsel shall prepare an answer in the manner prescribed by CCA Rule 15 and shall file such answer within 20 days after the Government's appeal and brief are filed with the Court.  (See CCA Rule 21(d)(2)).  A signed original and one additional copy of the Answer must be filed.  Enlargements of time are not favored.


f.  Applicability of Other Rules.  Except as indicated above, all other CCA Rules and provisions of these NMCCA Rules 

such as those pertaining to reply briefs, oral argument, en banc consideration, and reconsideration, apply.


g.  Action Following Decision.  After the Court has issued a decision, that decision along with the original record and any accompanying documents will be released to NAMARA (Promulgation), which will forward the decision to the Judge Advocate General in accordance with CCA Rule 18 and for compliance with R.C.M. 908(c)(3).
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h.  Withdrawal of Appeal.  If the Government elects to withdraw an appeal before the Court has issued a decision, appellate Government counsel shall file a motion to withdraw the appeal.  If the motion is granted, the original record shall be released to Director, Appellate Government Division for proper disposition.

4-7   MOTIONS

a.  Filing of Motions.  Each motion will state with particularity the relief sought, the grounds therefor, and the specific CCA Rule or NMCCA Rule that authorizes such relief.  Motions may be combined in the same document as other filings. Contents of the filing must be identified in the heading.  (See CCA Rule 23(a)).  


b.  Duty to Consult.  All motions shall contain a statement by counsel that counsel for the other parties to the appeal have been informed of the intended filing of the motion.  In the case of a defense motion, if appellate Government counsel has not yet been assigned to the case, defense counsel will consult with the Director or Assistant Director of the Appellate Government Division.  The statement shall indicate whether the other parties consent to the granting of the motion, or intend to file responses in opposition.  If the other parties consent to the relief requested by the motion, the title of the motion shall begin with the word “Consent.”  Consent motions will be immediately forwarded to the appropriate judge for action without awaiting a response.

c.  Response to Motions.  Opposition to Motions for Enlargement of Time must be filed within 5 days after receipt by the opposing party.  Opposition to all other motions must be filed within 7 days after receipt by the opposing party. (See CCA Rule 23(c)).  The responding party may, for good cause, move for up to 30 days enlargement of time to file a response.  Such a request must state good cause with particularity.  The Court may, in its discretion, rule on motions before the opposing filing is received.

d.  Court Action on Motions.  Generally, the Court will act on motions by issuing an order stating simply "DENIED" or

"GRANTED" by means of a stamp on the filings.  In some instances, a more substantial response will be necessary and the Court action may take the form of an order.
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4‑7.1  
MOTIONS FOR ENLARGEMENT OF TIME


a.  General.  Counsel must move for enlargement of time to file if they desire to request time beyond the initial filing requirements for briefs, answers, and replies.  Cf. Rule 4-3a.  Consent motions for a first enlargement of ten days or less may be filed up to the due date of the pleading.  See Rule 4-7b. Otherwise, motions for enlargement of time must be filed at least 5 calendar days before the filing is due to permit the opposing party to register opposition and the Court to give timely consideration.  If this 5 day period would commence on a day other than a day when the Court's offices are open for business (e.g., Saturday, Sunday, Holiday), the period will commence on the preceding day when the Court was open for business.  Motions for enlargement of time will specify whether the enlargement sought is the first, second, third, etc., enlargement; the current due date; and the requested due date.  The time prescribed is not tolled simply by the filing of a motion for enlargement or for any other relief; counsel's time continues to run until the motion is granted.  The Court may, upon motion and for good cause shown, enlarge the time prescribed by CCA Rules 15(b), 19(b), 20(e), 21(d), and 22(c).  


b.  Form and Content.  Consent motions for first enlargement that do not exceed 10 days do not require a showing of good cause.  Consent motions for a first enlargement of up to 30 days involving records of trial in excess of 500 pages of transcription do not require a showing of good cause.  All other motions for enlargement of time will be granted only when good cause therefor is shown with particularity, and may be granted only for periods not to exceed 30 calendar days.  The following information is required in every motion for enlargement where a showing of good cause is required:

(1) when the record of trial was docketed;
(2) the status of review of the record of trial;

(3) the number of pages in the record if trial;
(4) a statement as to the complexity of the case; and

(5) whether the appellant is confined and, if so, the appellant’s normal release date.

The motion for enlargement must articulate specific reasons why the enlargement of time should be granted by the Court.  See Appendix C-1.  Any motion for enlargement of time to file an appellant's pleading that requests a filing date more than ninety days from the date of docketing with the Court will require a showing of good cause as well as an affirmation that the appellant has been consulted and concurs with the enlargement request.  Where the appellant opposes such enlargement request or 
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cannot be contacted for consultation, the requested enlargement for a filing date beyond ninety days from docketing will only be granted upon a showing of extraordinary circumstances.  Additionally, in any motion for enlargement requesting a filing date beyond ninety days from docketing, if counsel cites caseload as a reason for the delay, a detailed explanation of the number and complexity of counsel’s pending cases, weekly working hours, and the number and prioritization of other duties, specifically time spent assisting other counsel with their cases, preparing for oral argument, and executing collateral duties is required.


4-7.2  
MOTION FOR ORAL ARGUMENT


a.  General.  Oral arguments may be heard in the discretion of the Court upon motion by either party.  Counsel for either party may move for oral argument no later than 7 days after the filing of an answer to the appellant's brief.  (See CCA Rule 16).    Such motion shall propose a date and time for the oral argument and identify the issue(s) upon which counsel seek argument.  The other party to the action shall file a response stating whether it opposes or supports the motion and whether it has any conflict with the proposed date and time.  


b.  Court Ordered Argument.  The Court may direct oral argument in any case, identifying the issue(s) upon which it wishes to hear argument.


c.  Standards. In its discretion, the Court may deny a motion for oral argument if the Court concludes that:


    (1) The stated issue is frivolous; or

         (2) The stated issue has been recently authoritatively decided; or

         (3) the facts and legal arguments are adequately presented in the  briefs and the record, and the decisional process would not be significantly aided by oral argument.

4-7.3  
MOTION TO ATTACH DOCUMENTS  

a.  A motion to attach documents to the record of trial shall include a title and summary of the proposed items to be attached and a statement as to the relevance to the case. 

b.  Affidavits must be dated and notarized by notary public or an officer in the Armed Forces, or submitted as an unsworn declaration under penalty of perjury pursuant to 28 U.S.C § 1746.  (See CCA Rule 23(b)).  No other statements, including those of an appellant, will be accepted by the Court.
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4-7.4  
MOTION TO RECONSIDER  


a.  Interlocutory Orders.  Upon motion by a party or on its own motion, the Court may reconsider an interlocutory order previously rendered by it, provided that jurisdiction of the case has not been obtained by CAAF.  Jurisdiction vests with CAAF when a petition or certificate has been filed with that Court.  A motion for reconsideration must state with particularity the interlocutory order the moving party seeks to have reconsidered and whether any other Court has acquired jurisdiction over the case.  For example, a party may move to reconsider an order to conduct oral argument, an order to compel production of documents, or an order to conduct a DuBay hearing.  Such a motion must provide a compelling showing of good cause before the Court will reconsider a court order.


b.  Decisions and Orders Terminating a Case.  See Rule 6-1. 

4-7.5 
MOTION FOR RELIEF FROM POST-TRIAL PROCESSING ERROR.  Any party may move for relief from a post-trial processing error by apprising the Court of an obvious error in the post-trial processing phase and requesting immediate remand to correct it.  

4-7.6 
MOTION PURSUANT TO R.C.M. 706


a.  Such a motion may be made to the Court if, in the opinion of either party, good cause has been shown to order the convening of a board of medical officers to inquire into appellant's mental responsibility at the time of the offense, 

or mental capacity to stand trial or to participate in the review of the case at the appellate level.   


b.  Requests by appellate counsel for psychiatric evaluation of an accused in a case pending before the Court are made directly to the Court.  The motion must be supported by a concise statement of facts pertinent to the question of sanity and must contain a justification of the need for a current psychiatric evaluation.  The Motion will include a Motion to Stay Proceedings for the period of time required to accomplish the evaluation. 

4-7.7     MOTION TO STAY PROCEEDINGS.  A motion to stay proceedings shall be made in conjunction with any filing which requires a stay.  Such filings may include, but are not limited to, petitions for extraordinary relief and motions pursuant to R.C.M. 706.  
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4-7.8     MOTION TO CITE SUPPLEMENTAL AUTHORITIES.  In the event that relevant new law has been issued or discovered by counsel subsequent to the submission of their brief, answer, or reply, counsel shall supplement their filings by bringing the citation of a relevant authority to the attention of the Court in a motion to cite supplemental authorities.  Such motions will 

briefly explain the relevance of each newly cited authority to the issues before the Court.
4-7.9    MOTION TO COMPEL.  Whenever it is clear that the original record of trial is missing an item necessary for the Court's consideration, counsel may move the Court to compel the Government to produce the item.  Such a motion should identify with particularity the item that is missing and how it is relevant to the Court's review.

4-7.10 
MOTION FOR LEAVE TO FILE.  Any filing not authorized or required by these rules or the CCA rules shall be accompanied by a motion for leave to file such filing.  (See CCA Rule 23(d)).  

4-7.11   Motion for En Banc Consideration.  A party or any member of the Court may move to have the Court consider a case as a whole vice by an individual panel.  Such consideration will normally be given only to cases in which 1) consideration by the full Court is necessary to secure or maintain uniformity of decision, or 2) when the proceedings involve a question of exceptional importance, or 3) when a sentence being reviewed pursuant to Article 66, UCMJ, extends to death.  (See CCA Rule 17(a).  For Article 66, UCMJ, cases, a motion by a party for en banc consideration must be filed within 7 days after the Government files its answer or the appellant files a reply brief.  In all other cases, the motion must be filed with the moving party's initial pleading (e.g., petition for extraordinary relief) or within 7 days after the response thereto is filed (e.g., Government appeal).  No response to a motion for consideration en banc may be filed unless the Court so orders.  (See CCA Rule 17(a)).  A request for en banc consideration shall be decided by a majority of all judges present for duty.  An appropriate order will be published when a majority of the Court votes to grant en banc consideration.  The record will be withdrawn from the panel to which it was originally assigned and reassigned by the Chief Judge to the Court sitting as a whole.  The Clerk will notify appellate counsel concerning briefs or oral argument.
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CHAPTER FIVE:

HEARINGS
5‑1  TYPES OF HEARINGS


a.  Oral Argument.  Oral arguments before a panel of the Court will ordinarily be held in the Trial Service Office courtroom in Building 200 at the Washington Navy Yard, Washington, D.C.  Oral arguments may be heard elsewhere, including outside the Washington Metropolitan area, and when so scheduled, the Court will notify counsel of the time, date, uniform, and travel schedule.


b.  In Chambers.  On its own motion or at the request of a party, the Court may schedule a conference in chambers with counsel for the parties to resolve matters not requiring formal argument. 

5‑2  CONDUCT OF ORAL ARGUMENT


a.  Argument Procedure.  The Chief Judge or a Senior Judge presides at all formal sessions of the Court.  Motions for admission and outstanding motions regarding the case set for argument are the first order of business.  Argument on the case to be heard for the day will follow.  To assist counsel during argument, the Senior Law Clerk will signal to the counsel making argument when 5 minutes remain by illuminating a green signal light.  When time has expired, the red light will be illuminated. The red light is the signal for counsel to stop argument.  Counsel who believe further argument is critical to their presentation, may seek leave of the Court to continue. 

     b.  Length and Order of Oral Argument.  



(1) Argument times are set at 30 minutes per party.  Leave of the Court for argument exceeding 30 minutes must be sought by written motion.  



(2) The appellant, petitioner in the case of argument on extraordinary writs, or movant in the case of argument on motions, commences the argument.  



(3) Counsel for the appellant, petitioner, or movant may request a portion of the allotted time for rebuttal.
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c.  Counsel.  If a party desires that more than one counsel argue on behalf of that party, permission must be obtained from the Court.  Counsel for amicus curiae may move for permission to argue at a scheduled oral argument, which motion will be resolved in the discretion of the Court.  The Court may permit counsel in the case to rebut the arguments of amici curiae.
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d.  Decorum.  Judge Advocates shall wear the Service Dress Blue (Navy) or Service "A" (Marine Corps) uniform.  Civilian attorneys shall wear conservative professional attire.


e. Photographing, Televising, Recording, or Broadcasting of Oral Argument.  The photographing, televising, recording, or broadcasting of oral argument, is prohibited unless specifically authorized by the Court.  (See CCA Rule 27).  
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CHAPTER SIX:

POST‑DECISION PROCEDURES

6‑1
 RECONSIDERATION


a.  General.  Upon its own motion and within 30 days of its decision, or upon motion by the Government or the appellant within 30 days after delivery of the decision to the respective appellate divisions or to the place of business of civilian appellate defense counsel, the Court may reconsider a decision or order terminating the case previously rendered by it, provided that jurisdiction of the case has not been obtained by CAAF.  Cf. Rule 4-7.4.  Jurisdiction vests with CAAF when a petition or certificate has been filed with that Court.  A motion for reconsideration must state the date on which the appellate division or civilian counsel place of business received a copy of the Court's prior decision, which portions of the decision the moving party seeks to have reconsidered, the basis for reconsideration, and whether any other Court has acquired jurisdiction over the case.  In addition to serving the opposing party, the moving party must also serve a copy of the motion on the Deputy Assistant Judge Advocate General (Military Justice) (NAMARA Code 40).


b.  Panel Reconsideration.  A motion for reconsideration

of a panel decision shall be referred to the same numerically

designated panel that originally decided the case.  When any judge who participated in the decision is unavailable due to reassignment or lengthy absence, the Chief Judge will appoint a substitute.  


c.  En Banc Reconsideration.  En banc reconsideration of a

panel or en banc decision or order terminating a case may be granted following a motion by a party or at the request of a judge on the Court.  A request for en banc reconsideration shall be decided by a majority of all judges present for duty.  Any suggestion for en banc reconsideration will be deemed to include a motion for reconsideration by the panel responsible for the opinion or order terminating the case.  A majority of the judges present for duty may order that any case, including a petition for extraordinary relief or an appeal pursuant to Article 62, UCMJ, be reconsidered by the Court sitting en banc.  An appropriate order will be published when a majority of the Court votes to grant en banc reconsideration.  The record will be withdrawn from the panel to which it was originally assigned and reassigned by the Chief Judge to the Court sitting as a whole.  The Clerk will notify appellate counsel concerning briefs or oral argument.  
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6-2   CASES UPON FURTHER REVIEW 

     a.  Cases Remanded by CAAF Directly to the Court.  When a case is remanded directly to the Court by CAAF, it will generally be referred to the same numbered panel that originally decided the 

case.  When any judge who participated in the decision is no longer on the Court, the Chief Judge will appoint a substitute.

Within 30 days after docketing of the record in the Court, appellate defense counsel may file an additional brief relating to any issue specifically referred to the Court for its further consideration.  The Government will have 30 days thereafter in which to file its response.

     b.  Cases Remanded by CAAF to the Convening Authority.  When CAAF sets aside, in whole or part, this Court's decision in a case and returns the record to the Judge Advocate General for remand to the convening authority, with the provision that the record will ultimately be returned to the Court of Criminal Appeals for further review under Article 66, UCMJ, appellate defense counsel will, within 30 days after redocketing of the record in this Court, file a brief and assignments of error as to any matters not decided by CAAF, or inform this Court that the appellant does not wish to file any additional pleadings.  The Government will have 30 days thereafter in which to file its response.

     c. Cases Remanded by the Court to the Convening Authority.  When a case returned by the Court to the Judge Advocate General for remand to the convening authority is again before the Court, appellate defense counsel will, within 30 days after redocketing of the record in this Court, file an initial or additional brief and assignment of errors or inform this Court that the appellant does not wish to file any additional pleadings.  The Government will have 30 days thereafter in which to file its response to the initial and/or additional brief and assignment of errors.

6-3  PUBLICATION OF OPINIONS


a. Published Opinions.  The Court causes an opinion to be reported (published) in WEST'S Military Justice Reporter at its discretion.  Published opinions are those which call attention to a rule of law or procedure that appears to be currently overlooked, misinterpreted, or which constitutes a significant contribution to Navy-Marine Corps jurisprudence.  Published opinions serve as precedent providing the rationale of the Court's decision to the public, the parties, military practitioners and judicial authorities.  
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b.  Requests for Publication.  The Chief Judge may discretionarily authorize publication of an otherwise unpublished opinion based upon the written request of the Director, Appellate Defense or Government Division, another Court of Criminal Appeals, or any other source.  Requests should not be in the form of a motion; a letter request addressed to the Chief Judge is preferred.  Copies of written requests for publication made by either NAMARA Division Director must be served on the other.  When the request is initiated from outside NAMARA, the Clerk of Court will notify both NAMARA Division Directors.  When the Court authorizes publication of a previously unpublished opinion, all concerned will be notified upon re-release of the opinion by way of the following banner: "This decision replaces the earlier unpublished decision of (date)."

c.  Forwarding of Opinions.  The Docket Clerk shall forward a copy of each of the Court's published opinions to West Publishing Company for inclusion in the Military Justice Reporter and the WESTLAW electronic research database within 30 days of the date of the opinion.  Opinions provided to West Publishing Company shall also be forwarded for inclusion in the LEXIS electronic research database. 

6-4   UNPUBLISHED OPINIONS  


a.  Declaration of No Precedential Value.  An unpublished opinion, below its introductory data, will include the following declaration:  "As an unpublished decision, this opinion does not serve as precedent."   Citations to published cases are favored; however, citations to unpublished cases are permissible.  The Court views citation to unpublished cases merely as persuasive authority.  Citation form must comply with the NMCCA Rule for Uniform Citation (Appendix C).
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APPENDIX A

A complete record of trial ready for docketing with the Navy-Marine Corps Court of Criminal Appeals for review pursuant to Article 66, UCMJ, requires:

-An authenticated, verbatim transcript of all sessions except sessions closed for deliberations and voting;

-The original charge sheet (front and back) or a duplicate;

-A copy of the convening order and any amending orders;

-Any written request for trial by judge alone or for trial by a court that includes enlisted members;

-The original dated, signed action by the convening authority; and 

-Exhibits, or with the permission of the military judge, copies, photographs, or descriptions of any exhibits received in evidence and any appellate exhibits.

See Rule for Courts-Martial 1103(b)(2)(D), Manual for Courts-Martial, United States (2005 ed.).

Additionally, the following should be attached to the record:

-Article 32, UCMJ, Investigation;

-Article 34, UCMJ, Advice;

-The record of any former hearings;

-Any written special findings by the military judge; 

-Exhibits, or with the permission of the military judge, copies, photographs, or descriptions of any exhibits which were marked for and referred to on the record but not received in evidence;

-Any R.C.M. 1105 matters or waiver submitted by the accused;

-Any deferment request and action on it;

-Explanation for any substitute authentication; 

-Explanation for any failure to serve the record on the accused under R.C.M. 1104(b);

-The staff judge advocate's or legal officer's recommendation and proof of service upon defense counsel;

-Any post-trial response by trial defense counsel to the staff judge advocate's or legal officer's recommendation;

-Clemency materials; 

-Any statement as to why it is impracticable for the convening authority to act;

-Any conditions of suspension;

-Any waiver or withdrawal from appellate review; and

-Record of any vacation proceeding.

See R.C.M. 1103(b)(3).
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APPENDIX B

Application for Admission to Practice

Please type of print the following:

1.  Full name (if you are now or have been known by another name, please attach an explanation):

2.  Residential address:

3.  Office address:

4.  Office telephone:

5.  Office FAX and/or e-mail address:

6.  Law school attended and year degree was awarded:

7.  Listing of all federal courts and highest state court to which you have been admitted to practice law:
8.  Are you presently under investigation or have you been disciplined for a violation of your licensing authority's disciplinary/ethical rules?:

9.  Attach an original letter of good standing from any bar that has licensed you to practice law.















________________________________






Signature of Applicant
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APPENDIX C

Sample Motion for Enlargement of Time

IN THE UNITED STATES NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Before Panel No. ___

UNITED STATES




|
[CONSENT] SECOND MOTION FOR 




Appellee


|
ENLARGEMENT OF TIME








|



v.




|








|
Case No. 200601234

First Name, M.I, LAST NAME

|

SSN






|

Lance Corporal (E-3)

     |

U.S. Marine Corps,



|








|




Appellant


|
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS


COMES NOW the undersigned and respectfully moves for a second enlargement of time to file a brief and assignments of error until _______________.  This case was docketed on ______________, and has been on board for ____ days.  The record is _________ pages long.

[Counsel are required to state the status of their review of the record; provide a statement as to the complexity of the case; whether the appellant is confined and, if so, the appellant's normal release date; that the appellant opposes the enlargement where applicable; and must articulate specific reasons why enlargement of time should be granted by the Court.  In any case in which counsel cites caseload as a reason for the delay, a detailed explanation of the number and complexity of counsel’s pending cases, weekly working hours, and the number and prioritization of other duties, specifically time spent assisting other counsel with their cases, preparing for oral argument, and executing collateral duties is required.]  

I certify that a copy of the foregoing was delivered to the Court and opposing counsel on (date).








/s/________________








   Counsel's Name

Grade

Capacity








   Address

   Telephone number

   Fax number
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APPENDIX D

U.S. Navy-Marine Corps Court of Criminal Appeals: Rules for Uniform Citation
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