ARTICLE 32, UCMJ

PRETRIAL INVESTIGATION PROCEDURAL GUIDE

Preliminary session.

Investigating Officer (IO):  This Article 32 Investigation will come to order.  This investigation is convened by Major General Thomas L. Conant, Commanding General, Third Marine Aircraft Wing, by his appointing order dated 17 August 2011.  The original appointing order will be marked as Investigating Exhibit (IE) 1.  A copy of the charge sheet will be marked as IE 2.  Do counsel for both sides have copies of IE 1 and 2?

TC/DC:  Yes, sir.

IO:  Government counsel please state your legal qualifications, status as to oath, who detailed you to the case, and whether you have acted in any disqualifying manner.

TC:  I am certified and sworn under articles 27(b) and 42(a) of the UCMJ.  I was detailed by __________ and have not acted in any disqualifying manner.

IO:  Defense counsel please state your legal qualifications, status as to oath, who detailed you to the case, and whether you have acted in any disqualifying manner.

DC:  I am certified and sworn under articles 27(b) and 42(a) of the UCMJ.  I was detailed by __________ and have not acted in any disqualifying manner.

Note:  Civilian counsel should state that they are licensed to practice law in at least one state and that they are a member in good standing of a state bar.  The IO administers an oath to civilian counsel.  Get the business address, E-mail, telephone and fax numbers of the civilian counsel.

Note:  Oath for civilian counsel:  Do you swear or affirm that you will faithfully perform the duties of the defense counsel in the case now in hearing?

IO:  (if a court reporter is present) _______ is detailed as the court reporter and (has previously been/will now be) sworn.  

Note:  Oath for court reporter:  Do you swear or affirm that you will faithfully perform the duties of court reporter in the case now in hearing?
IO:  (addressing the accused) Are you Major David I Eickenhorst, U.S. Marine Corps?
Acc:  (standing) Yes, sir.

IO:  Please be seated.  You may remain seated during the remainder of the proceeding as I address you, unless I direct you to stand.  My name is Major Hugh J. Redman, U.S. Marine Corps.  I (am/am not) a lawyer, certified and sworn under Articles 27(b) and 42(a) of the UCMJ.  I am not aware of any matter that would disqualify me from conducting this investigation.  (The IO should state any matters that might tend to disqualify him).  Do counsel for either side wish to question or challenge the investigating officer?

TC/DC:  No, sir. (Counsel may question and/or challenge the IO).

Note:  If counsel question the IO, the IO must make the record clear regarding whether the IO is challenged.  

IO:  (addressing the accused) This investigation has three purposes.  The purposes are:  (1) to inquire into the truth of the matter set forth in the charge(s); (2) to examine the form of the charge(s); and (3) to secure information in order to determine the appropriate disposition of the charge(s).  Do you understand the purposes of this investigation?

Acc:  Yes, sir.

IO:  You have the following rights at this investigation.  No person may force you to incriminate yourself or answer any questions if the answer may tend to incriminate you.  You have the right to remain silent at this hearing and to say nothing at all about the charge(s) against you.  If you decide to exercise your right to remain silent, that will not be held against you in anyway.

If you so desire, you can make a statement.  You may make that statement sworn or unsworn, orally, in writing, through your counsel, or you may use a combination of those methods.  Your statement can be about the charge(s) and/or a statement describing any extenuating or mitigating circumstances surrounding the charge(s).

If you make an oral, sworn statement from the witness stand, you may be cross-examined by (trial counsel) and questioned by me.

The contents of any statement you make, whether sworn, unsworn, written, or oral, may lawfully be used against you in any court-martial, an Article 15, UCMJ, proceeding, and all other types of proceedings.

You may, and should, consult with your counsel about whether to make a statement and, if you make a statement, the type and contents of the statement.  The decision about whether to make a statement and what type of statement to make, however, is your decision to make.

Do you have any questions about these rights?

Acc:  No, sir.

IO:  Do you understand those rights?

Acc:  Yes, sir.

IO:  Do you have a copy of IE 2 in front of you?  Have you had an opportunity to read through the charge(s).  (Review the charges with the accused in detail.  The IO may read them to the accused verbatim or summarize the charges).  Do you understand the charge(s) that I am investigating?  

Acc:  Yes, sir/ma’am.

IO:  The name of the accuser is Guunery Sergeant Christopher B. Pere, U.S. Marine Corps.  Gunnery Sergeant Pere belongs to Headquarters and Headquarters Squadron.  The accuser is the servicemember who preferred the charges against you.  Do you have any questions about the identity of the accuser?

Acc:  No, sir.
IO:  As investigating officer, it is my duty to investigate thoroughly and impartially all matters set forth in the charge(s) and specification(s) against you.  This investigation shall inquire as to the truth of the matter set forth in the charge(s), the form of the charge(s), and how the charge(s) should be disposed of.  It is my duty to impartially evaluate and weigh all of the evidence.  You and your counsel will be given the opportunity to question or cross-examine witnesses.  You have the right to present available evidence and witnesses.  You have the right to present evidence in defense, extenuation and mitigation of the charge(s).  You also have the right to say nothing and present no evidence.  You have the right to be present throughout the taking of evidence in the investigation. 

My recommendations as to the disposition of the charge(s) are advisory in nature.  (Appointing authority) is not bound by my recommendation.  I can recommend the charge(s) against you be:

(1) withdrawn and dismissed; (2) referred to trial by general court-martial; (3) referred to trial by special or summary court-martial; or (4) disposed of by means other than trial by court-martial, such as nonjudicial punishment or some other administrative proceeding.

I act as an impartial fact finder who makes a recommendation.  

Do you understand these rights and my role in this investigation?

Acc:  Yes, sir.

IO:  You have the right to be represented by Major Meridith L. Marshall, U.S. Marine Corps, in this investigation.  You have the right to be represented by military counsel of your own selection, provided the counsel you request is reasonably available.  Military defense counsel is provided to you free of charge.  If you are represented by military counsel of your own selection, Major Meridith L. Marshall, will normally be excused from further participation in your case.  However, you may request that Major Meridith L. Marshall, continue to represent you along with your individual military counsel, and the detailing authority would have the sole discretion whether to approve that request.  Do you understand your rights?

Acc:  Yes, sir.

IO:  You have the right to be represented by civilian counsel at no expense to the United States.  Civilian counsel may represent you alone, or along with your military counsel.  Do you have any questions about your rights to counsel?

Acc:  No, sir.
IO:  By whom do you wish to be represented?

Acc:  Major Meridith L. Marshall.
IO:  Do you wish to be represented by any other counsel in addition to (state the name(s) of the counsel)?

Acc:  No, sir.

IO:  (addressing trial counsel) Trial counsel, please have a list of the witnesses you intend to call and evidence you will present marked as IE 3.  Provide the DC and the accused a copy of IE-3.  

IO:  (addressing the accused) Do you have a copy of IE 3?  That is a list of the witnesses and evidence I expect the Government to present.  Do you understand that?

Acc:  Yes, sir/ma’am.

IO:  (addressing defense counsel) Does the defense need the investigation officer’s assistance in securing the attendance of any witnesses or in obtaining any evidence?  

Note:  The sole purpose of this inquiry is to determine whether the defense needs the investigating officer’s assistance in securing witnesses or evidence.  

DC:  No, sir/ma’am.  

Note:  If the defense requests assistance in securing witnesses or evidence, have the defense provide the IO with a written request.  Refer to investigating officer’s guide if any issues are raised.  

IO:  (addressing both counsel) Based on my observation of (accused), I have no reason to believe that the accused is not competent to participate in his defense.  I also have no grounds to believe that the accused was not mentally responsible for the alleged offense(s).  Has there been a 706 board or other mental examination in this case?  Has there been a request for either?

TC/DC:  No, sir/ma’am.  

Note:  If there has been a 706 board (or request for one), refer to the investigating officer’s guide.

IO:  Does either side have any reason to believe the accused is not competent to participate in his defense or would not be mentally responsible for any alleged offense(s)?

TC/DC:  No, sir.

IO:  Counsel, I am not required to rule on any objections, but may, if I believe my ruling will result in a better investigation.  Please remember that many typical trial objections are not proper objections at this investigation.  Please cite me to the section of R.C.M. 405 that supports any objection you raise.  If you want me to note any objection in my report, please furnish the objection in writing by 1630 hours the business day following our last session on the record.  

Note:  In most investigations, this completes the preliminary session of the investigation.  The IO would conclude the initial session as follows, or proceed to presentation of evidence or opening statements by counsel.

IO:  I am prepared to recess this investigation until (date) at (time).  Do counsel for either side wish to address any other matter prior to the recess?

TC/DC:  No, sir/ma’am.

IO:  The investigation is in recess until (time) on (date).

This ends the preliminary session.

Conducting the investigation.  Each investigation is different and there is not a set line-by-line script.  The remainder of this script provides the IO with standard language that is used in various situations.

IO:  (optional) The Government/defense may make an opening statement.

IO:  The Government may begin/continue its presentation of evidence.

IO:  Does the Government have any further evidence to present?

IO:  Does the defense have any evidence to present?

IO:  The defense may begin/continue its presentation of evidence.

IO:  Does the defense have any further evidence to present?

IO:  Does the Government have any further evidence to present?

IO:  (if the Government presents additional evidence) Does the defense have any further evidence to present?  

Note:  Rebuttal can continue if necessary.

IO:  (optional) The Government/defense may make a closing statement.

IO:  Counsel have until 1630 (next business day) to provide me, in writing, with any objections you want me to include in my report.  Provide that to me via E-mail (or other method) with a copy to opposing counsel.  This investigation is closed as of 1630 (next business day).

Note: Opening statements.  You have the option to allow counsel to make an opening statement.  

Note:  Order of presentation of evidence.  Allow the Government to present its evidence first and then the defense.  This is the general approach with plenty of room for flexibility.  Feel free to take a witness or evidence out of order.  Some witnesses have tight schedules and can only appear at certain times.  Sometimes it is easier to examine all or most of the documentary evidence at the same time.  

Note:  Examination of witnesses.  The party who calls the witness ordinarily examines the witness first.  Next, the opposing counsel conducts cross-examination.  This may continue back and forth several times, at the discretion of the investigating officer.  When counsel are through with their examination, the investigating officer then asks any questions he may have, and allows counsel to follow up with additional questions if necessary.  Remember, this is an investigation; feel free to interrupt counsel and ask questions if needed.  Remember that the rules of evidence do not apply and either side may ask leading questions.  Do not allow a witness to be personally attacked or degraded.  The investigating officer has the inherent authority to ensure the investigation is conducted professionally.

Note:  Witness warning (optional or upon request by counsel):  You are instructed not to discuss your testimony with anyone other than counsel involved in this case.  You may, of course, also discuss your testimony with your attorney.  Do not discuss this case with any other potential witness in the case.  If anyone other than counsel involved in this case (or a related case) attempts to discuss your testimony, please inform (trial counsel).  Do you understand this instruction?  
Witness information.  The investigating officer should ensure the following additional information is obtained from each witness:

        (1) The witness’ name, first, middle initial and last.

        (2) Military witness’ rank/grade.

        (3) Military witness’ military organization.  The investigating officer should also get the witness’ work telephone number.

        (4) Civilian witness’ address.  Get their business address vice home address.  The investigating officer should also get the work phone number.

        (5) The investigating officer must determine whether the witness will be available for trial.  Determine whether the witness has PCS orders or any plans to move.  Determine if the witness has any vacation or TAD plans.  If the witness has plans, record the dates and/or next location information.

        (6) The investigating officer needs to be sensitive to respect the personal privacy of a witness.  There is no need to obtain social security numbers.  An alleged rape victim or alleged spousal abuse victim may be hesitant or may refuse to divulge their home address or telephone.  The investigating office needs to be flexible.  The purpose of obtaining this information is to help determine availability for trial; it is not a legal requirement.

Preliminary Conference Guide

I have been appointed to conduct an Article 32, UCMJ, investigation by Major General Thomas L. Conant, Commanding General, Third Marine Aircraft Wing.  I am required to investigate charges preferred against Major David I Eickenhorst, U.S. Marine Corps.  The appointing letter indicates that you, Major Keith D. Smith, U.S. Marine Corps, are the Government counsel and you, Major Meridith L. Marshall, are the detailed defense counsel.  I would like to conduct a preliminary conference at (time), on (date) at Marine Corps Air Station Miramar.
  If this date is unworkable, please suggest an alternate time and date.  Major Meridith L. Marshall, are there any other counsel representing the accused?  Do you expect any additional counsel in the future?

By (date)
, please respond to the questions above and send me the following additional information via E-mail.  Please be sure to copy to opposing counsel on all communications.

Defense counsel:

Please provide a list of any witness you request, along with his address and phone number.  If the Government has refused to produce a particular witness, please provide a synopsis of the expected testimony and an explanation as to why the testimony is relevant and not cumulative.  Please also briefly explain why the witness is reasonably available.

Please provide a list of any documents or other physical evidence you want the Government to produce.  Please provide its location, custodian, and an explanation why it is relevant, reasonably available, and non-cumulative.

Trial counsel:

Please provide a list of the elements of the charged offense(s).

Please provide a list of witnesses you intend to call and evidence you intend to introduce.  Please provide the defense with a contact number for the witnesses and custodian(s) of the evidence.

If the Government will refuse to produce any witness or evidence requested by the defense, please provide the reason.

Both trial and defense counsel:

Please provide a list of any alternatives to testimony or evidence you intend to introduce for my consideration.

Please indicate ASAP via E-mail whether you intend to object to any alternatives to testimony or evidence opposing counsel intends to introduce.

Please suggest a time and date for the initial session of the Article 32.  At that session, I intend to inform the accused of his rights and have the accused elect counsel.  I plan to proceed through the top of page 6 of the Pretrial Investigation Procedural Guide.  Please discuss the date with each other and try to reach an agreement.  Bring your calendars to the preliminary conference.  

Please provide your estimate of the time required to conduct the investigation.

Please suggest a time and date for the remainder of the investigation to begin and be completed.  Please discuss the date with opposing counsel and try to reach an agreement.  Remember to bring your calendars to the preliminary conference.  

I intend to address the following additional matters at the preliminary conference:  (1) the location and any administrative support needed for the pretrial investigation; and (2) designation of the person responsible for ensuring that the accused is present and in the proper uniform.

SAMPLE CONTINUANCE REQUEST 











   SSIC











   Code/Serial











   Date

From:  Defense Counsel

To:    Investigating Officer 

Via:   Trial Counsel

Subj:  REQUEST FOR CONTINUANCE IN THE PRETRIAL INVESTIGATION OF

       SERGEANT IAM T. ACCUSED 123456789/0311 USMC

1.  The defense requests a continuance in the subject Article 32, UCMJ, pretrial investigation from (date) to (date).  The reason for this request is __________.

____________________



____________________

J. C. COCHRAN





Date

Defense Counsel

Trial counsel endorsement:  I do/do not oppose the continuance.

____________________



____________________

M. L. CLARK





Date

Trial Cousnel

The continuance request is granted/denied.  The investigation will begin at ___ on ______.

____________________



____________________

J. J. ITO






Date

Investigating Officer
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