Firm No. 48221

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, LAW DIVISION

CHRISTOPHER S. CYNOWA,

)







)





Plaintiff,

)







)




v.




)
No. 08
L 403







)



CSSS, INC., et al.



)







)




Defendants.

)

Defendants’ reply brief in support of combined 2-615 & 2-619(a)(9)

motion to dismiss all claims against lisa wolford and COUNTS

III & VI OF plaintiff’s second amended verified complaint at law
Irrespective of the arguments advanced in Plaintiff’s Response Brief, all claims against Lisa Wolford should be dismissed because Plaintiff has failed to set forth any facts “clearly and with particularity” showing that Wolford made any defamatory statements about Plaintiff or that Wolford ordered and/or authorized Slater to make any statements beyond that allegedly made to Officer Adrowski.  In addition, Plaintiff’s defamation per se and per quod stemming from William Slater’s alleged statement to Officer Adrowski in Slater’s office must be dismissed because the alleged statement is subject to an absolute privilege.  Accordingly, the Court should grant Defendants’ motion to dismiss.

I. All claims against Lisa Wolford must be dismissed pursuant to Section 2-615.
In ruling on a Section 2-615 motion, the court must consider only those facts apparent from the face of the pleadings, matters subject to judicial notice, and judicial admissions in the record.  Parkway Bank & Trust Co. v. Meseljevic, 406 Ill. App. 3d 435, 442 (1st Dist. 2010) (citing Gillen v. State Farm Mut. Auto Ins. Co., 215 Ill. 2d 381 (2005)).  While the court deciding the motion must take all reasonable inferences from the plaintiff’s well-pled facts as true, it must “disregard all conclusory allegations and surplusage….”  Id.  

A. Plaintiff’s claims against Wolford are not pled clearly and with particularity.

Plaintiff’s Second Amended Complaint is insufficient as a matter of law because it fails to set forth facts “clearly and with particularity,” as required under Illinois law.  Plaintiff’s second amended complaint fails to identify either any particular allegedly defamatory words uttered by Wolford or to whom Wolford communicated any such statement(s).  Plaintiff relies on several unpersuasive and flawed arguments in attempting to defend the insufficiencies of his defamation claims against Wolford.  
Plaintiff argues that the requirement that facts showing that the elements of defamation must be set forth in the complaint is “not applicable to those counts in Plaintiff’s Complaint that are based on defamation per se.”  (Pl. Resp. at 2.)  This argument is simply wrong.  It is elementary that in order to state a claim for any type of defamation under Illinois law, including defamation per se, the Plaintiff must set forth facts clearly and with particularity showing that the Defendant: (1) made a false statement concerning the plaintiff; (2) made an unprivileged communication of that statement to a third party; and (3) damaged the plaintiff by publishing the statement.
  See Solaia Technology, LLC v. Specialty Pub. Co., 221 Ill. 2d 558, 579 (2006); Lykowski v. Bergman, 299 Ill. App. 3d 157, 163-64 (1st Dist. 1998) (allegations that defendant accused plaintiff of “certain unethical acts and improper conduct” published “to the newspapers” were insufficiently specific to state a claim for defamation per se).

“The particular words that are defamatory must either be pleaded in the complaint or appear in an exhibit that is part of the complaint.”  O’Donnell v. Field Enterprises, Inc., 145 Ill. App. 3d 1032, 1042 (1st Dist. 1986) (emphasis added) (defamation complaint which merely asserted that newscasts contained “false, malicious and defamatory libel of and concerning the plaintiff” was not sufficient absent specification of particular words that were defamatory).  However, here, the Second Amended Complaint fails to identify any particular and clear statement by Wolford about Plaintiff.  To the contrary, Plaintiff alleges in the first instance that “Wolford did not repeat Defendant Slater’s statement to anyone” (2d Am. Compl., at 27, ¶ 86.) and, alternately that Wolford, Carver, Theobad, Slatton and/or some other CSSS manager repeated Slater’s statement to other CSSS personnel.  (Id., at 28, ¶ 90.)  In an apparent effort to address this deficiency, Plaintiff argues that he has pled a statement by Wolford by reference to Slater’s alleged statements that “Mr. Cynowa has a temper and has had a few verbal confrontations with the staff.  Mr. Cynowa mentioned having an AK-47 assault rifle.” and “Chris kept a gun in his car.  Chris might come back after being fired and ‘Go Postal’ and shoot people.”  (Pl. Resp. at 2.)  Plaintiff intimates that Wolford’s allegedly defamatory statement is established by pleadings and by deposition testimony, with “cited references,” although Plaintiff provides no references in his Response Brief.
  Ultimately, whether or not Plaintiff has provided proof supporting his defamation allegations against Wolford is of no consequence, because analysis of a Section 2-615 motion is limited to only those allegations appearing in the complaint.  Seith v. Chicago Sun-Times, Inc., 371 Ill. App. 3d 124, 133 (1st Dist. 2007) (on Section 2-615 motion to dismiss, the court’s analysis is “limited only to those facts and allegations contained within the complaint and its attachments.”).  Thus, the Plaintiff has failed to satisfy the threshold requirement of pleading Lisa Wolford’s allegedly defamatory words “clearly and with particularity.”  O’Donnell, 145 Ill. App. 3d at 1042; Lykowski, 299 Ill. App. 3d at 163-64.  As such, his claims against Wolford should be dismissed with prejudice.  
Similarly, Plaintiff’s complaint for defamation is deficient because it fails to set forth facts showing to whom Wolford communicated her allegedly defamatory statements.  Lykowski, 299 Ill. App. 3d at 163-64.  At the heart of this pleading requirement is the need to put a defendant on notice of the alleged facts supporting the claim against the defendant so that the defendant can determine, inter alia, the defenses available to such a claim and what discovery to take in order to assess the validity of the facts alleged to support the claim and thereby present countervailing evidence and defenses to the claim.  See Green v. Rogers, 234 Ill. 2d 478, 491-93 (2009).  Plaintiff also cites Green – a case where the plaintiff’s defamation allegations were insufficiently precise to state a claim – for the accurate proposition that the allegedly defamatory words need not be set forth in haec verba.  (Pl. Resp. at 3.)  However, Plaintiff significantly and conveniently omits the part of the decision in Green where the Illinois Supreme Court plainly says “the substance of the statement must be pled with sufficient precision and particularity so as to permit initial judicial review of its defamatory content … [and] so that the defendant may properly formulate an answer and identify any potential affirmative defenses.”  Id. at 492.
In Lykowski, the First District affirmed the trial court’s dismissal of a defamation claim where it was alleged that defendant accused plaintiff of “certain unethical acts and improper conduct” published “to the newspapers.”  Id. at 163.  This allegation was not enough to state a claim, the First District noted, “because it cannot be determined from the complaint to whom the allegedly libelous statements were communicated.”  Id. (emphasis added).  Similarly, here, completely absent from Plaintiff’s second amended complaint are specific allegations as to whom Wolford’s allegedly defamatory statement was communicated.  Plaintiff’s second amended complaint only asserts in conclusory fashion (and in the alternative to the converse) that Wolford repeated Slater’s statement “to other CSSS personnel.” (2d Am. Compl., at 17-18, ¶ 90, at 24, ¶ 90.)  However, the complaint is devoid of any facts identifying to whom any such alleged statement was made.  
Ultimately, here, as was the case in Green and Lykowski, the clear and particular statement Plaintiff allegedly attributes to Wolford is missing.  Green, 234 Ill. 2d at 493 (plaintiff’s allegations “set forth only a summary of the types of statements that plaintiff may or may not have a reason to believe defendant made.”).  Because Plaintiff has failed to allege with clarity and particularity to whom Wolford’s allegedly defamatory statement was made, the Court should dismiss all claims against Wolford.
B. Plaintiff has failed to set forth facts showing that Wolford is responsible for the alleged actions of Slater and/or CSSS.

Plaintiff also argues that Wolford is liable “as a corporate officer of CSSS, Inc. for her publication and distribution of the defamatory statements,” presumably of Slater’s alleged statements, although it is unclear.
  (Pl. Resp. at 3.)  Plaintiff asserts that “CSSS, Inc. is liable for the misconduct and wrongful acts of its servants, agents or employees committed in the course of employment as alleged herein.”  (Id. at 4.)  Plaintiff’s argument in this regard is not only insufficient to withstand a Section 2-615 dismissal motion (for the reasons previously stated in Section I(A), supra, at 2-5), CSSS’s potential liability is not before the Court because Defendants’ motion to dismiss does not seek dismissal of Plaintiff’s claims against CSSS (other than those premised on Slater’s alleged statement to Officer Adrowski) at this juncture.  Forsythe v. Clark USA, Inc., 361 Ill. App. 3d 642, 646 (1st Dist. 2005) (stating general rule that “a corporation as a legal entity exists separately from its shareholders, directors, and officers, who are not ordinarily liable for the corporation’s liabilities.”).
Next, Plaintiff argues in his Response Brief that Wolford is vicariously liable, under a respondeat superior theory, for ratifying and further distributing Slater’s allegedly defamatory statements.  (Pl. Resp. at 3.)  However, the Court must only consider those facts alleged in the complaint – and not the unsupported arguments advanced in Plaintiff’s Response Brief – when considering a Section 2-615 motion to dismiss.  Drover’s Bank of Chicago v. Village of Hinsdale, 208 Ill. App. 3d 147, 154-155 (2d Dist. 1991) (in zoning matter, court refused to consider plaintiff’s argument that it had sought a variance because “plaintiff’s complaint does not allege that a textual amendment was sought.”) (citing Dunn v. Baltimore & Ohio R.R. Co., 127 Ill. 2d 350, 372 (1989)).  
Here, despite the arguments contained in Plaintiff’s Response Brief, the sole basis alleged by Plaintiff in attempting to hold Wolford vicariously liable for Slater’s conduct is that Wolford “ordered and/or authorized Defendant Slater to repeat the above-quoted statement to the VA police.”  (2d Am. Compl. at 6, ¶ 30, at 26, ¶ 84.)  However, as argued in Section II below, no liability can attach to Slater’s alleged statement to Officer Adrowski because statements to police officers are absolutely privileged under Illinois law. Morris v. Harvey Cycle & Camper, Inc., 392 Ill. App. 3d 399 (1st Dist. 2009).  The other arguments advanced in Plaintiff’s Response Brief – that “Wolford, as a knowing principal, authorized and ratified her agent, Slater’s wrongful conduct in repeating the statements to CSSS, Inc., personnel” and that Wolford “further ratified Bill Slater’s unauthorized and defamatory acts” – are not pled in Plaintiff’s second amended complaint and therefore should not be considered by this Court.  Drover’s Bank, 127 Ill. 2d at 372.
II. Slater’s allegedly defamatory statement to Officer Adrowski is protected by an absolute privilege.
Statements to police officers are absolutely privileged under Illinois law.  Morris, 392 Ill. App. 3d at 399.  Plaintiff concedes that this is the law, and instead argues instead that “Illinois courts need to change the law.”  (Pl. Resp. at 5.)  Irrespective of Plaintiff’s preference, the law is clear and Morris must be followed as binding precedent.  Cf. In re A.A., 181 Ill. 2d 32, 36 (1998) (“It is the absolute duty of the circuit court to follow the decisions of the appellate court . . . .”).  
Plaintiff also rgues, without supporting authority, that “affording absolute privilege to persons who maliciously provide false information to the police actually condones and even encourages malicious harassment through police investigations.”  (Pl. Resp. at 5.)  However, allegations of malice are insufficient to overcome the absolute privilege that protects statements to police under Illinois law.  The First District made clear in Morris that the absolute privilege protects statements to a police officer even when statements are allegedly made with malice.  Morris, 392 Ill. App. 3d at 404-05. 

Plaintiff further argues that even if Slater’s alleged statement is absolutely privileged, there were other allegedly defamatory statements beyond those made to Officer Adrowski.  (Pl. Resp. at 5.)  However, alleged statements beyond statements to Officer Adrowski are not the subject of the Defendants’ absolute privilege argument in their motion to dismiss.  
For these reasons, the Court should dismiss Counts III & VI against all Defendants.   
Conclusion


All claims against Lisa Wolford should be dismissed because Plaintiff has failed to set forth any facts “clearly and with particularity” showing that Wolford made any defamatory statements about Plaintiff or that Wolford ordered and/or authorized Slater to make any statements beyond that allegedly made to Officer Adrowski.  In addition, Counts III & VI must be dismissed because statements made to a police officer are protected by an absolute privilege under Illinois law.

Further, at this late stage of the case, with discovery long since completed and closed, and particularly in light of Plaintiff’s prior representations to the Court that his amended complaint would merely conform to the proofs (Ex. 1, at 39, 43-44), there is no reason to allow further amendment and therefore the Court should dismiss Plaintiff’s defectively pled claims with prejudice. 


WHEREFORE, for the foregoing reasons, Defendants respectfully request that the Court grant their Motion pursuant to 735 ILCS 5/2-615 and 5/2-619(a)(9) and award such other relief as the Court deems just and appropriate.
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� The only exception – which is not applicable to the instant motion – is that if a defamatory statement is actionable per se, the plaintiff need not plead or prove actual damage to his reputation to recover.  Bryson v. News America Publications, Inc., 174 Ill. 2d 77, 87 (1996).  


� Plaintiff’s failure to provide such “cited references” is telling, because in reality no such proof exists. In fact, the deposition transcripts as well as Plaintiff’s own verified interrogatory responses establish that there are no witnesses who could identify the source of any rumors about the Plaintiff, let alone as attributable to Wolford.  (Ex. 19 to Defs.’ MSJ & Ex. A thereto.)  


� Plaintiff’s reliance on Swader v. Golden Rule Ins. Co., 203 Ill. App. 3d 697 (5th Dist. 1990) is both misplaced and factually inapposite from the instant case.  Swader, a case brought by an insurer only against his insured, dealt primarily with issues concerning (a) whether the insurer would be bound by allegedly unauthorized acts of its agent; and (b) whether the insurer ratified the actions of the unauthorized sales agent.  Swader, 203 Ill. App. 3d at 703-05.  In any event, the extent to which CSSS may be liable to Plaintiff – if at all – is not part of Defendant’s motion to dismiss and therefore Plaintiff’s arguments in this regard are not properly before the Court.     
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