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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

COMES NOW Petitioner Staff Sergeant Frank D. Wuterich, USMC, by and through his undersigned counsel, and pursuant to Rule 23 of the Joint Rules of Practice and Procedure moves that this Court direct Lieutenant Colonel (LtCol) Daren J. Erickson, USMC, and Major (Maj) N. L. Gannon, USMC, to reply to the interrogatories set out below.  In accordance with Rule 23.1(b) of this Court’s Rules of Practice and Procedure, Petitioner’s counsel notified Government counsel of their intent to file this motion and requested their consent.
A.
The Requested Relief

In Petitioner’s brief in support of his request to stay court-martial proceedings, Petitioner averred that the Government is represented by at least one counsel who has visited the site of the alleged offenses in Haditha, Iraq.  See, e.g., Petition and Brief in Support at 2, 4.  In its motion to vacate the stay, the Government avers that “[t]his is inaccurate assertion.  Neither LtCol Sullivan nor Maj Gannon, the Government trial counsel, have ever visited the site.”  Government Motion to Remove Stay at 2.  The Government offered no evidence in support of that averment.  

It is axiomatic that “statements made in briefs are not evidence of the facts asserted.”  Bell v. United Princeton Properties, 884 F.2d 713, 720 (3d Cir. 1989).  Petitioner’s counsel have a good faith basis to believe that the Government is represented by at least one counsel who has made a site visit to Haditha.  The Government claims otherwise.  To ensure that this Court has a factual basis on which to resolve that dispute, this Court should order that interrogatories be propounded to LtCol Erickson, LtCol Sullivan, and Maj Gannon.
Ordering the requested interrogatories is appropriate despite this Court’s denial of the Government’s motion to lift the stay.  As the Court of Appeals for the Armed Forces has advised, “Always salt down the facts first; the law will keep.” United States v. Haney, 45 M.J. 447, 448 (C.A.A.F.1996)(quoting Erickson v. Starling, 71 S.E.2d 384, 395–96 (N.C.1952)).  Disputed facts concerning a site visit by Government counsel should be salted down before this Court applies the law to the controversy surrounding the severance of Petitioner’s attorney-client relationship with Lieutenant Colonel Colby Vokey, USMC (Ret.).  Establishing these facts now is preferable to resolving Petitioner’s upcoming petition for a writ of mandamus
 without them.  If these facts are not established now but, instead, Petitioner’s upcoming mandamus petition is decided without them, then issues raised by Petitioner may have to be relitigated at the trial level after the relevant facts are established there.  It is better to “salt down the facts first” to allow for a comprehensive, definitive resolution of Petitioner’s counsel rights based on his upcoming mandamus petition.  Petitioner hereby moves to propound interrogatories to answer an unresolved factual question.

B.
This Court Has the Authority to Grant the Requested Relief

This Court’s authority to compel responses to interrogatories is well-established.  In United States v. Campbell, the Court of Appeals for the Armed Forces expressly recognized a Court of Criminal Appeals’ discretion to order interrogatories.  57 M.J. 134, 138 (C.A.A.F. 2002).  In United States v. Dupas, the Court of Military Appeals remanded the case to the Army Court of Military Review for the express purpose of compelling responses to interrogatories.  14 M.J. 28, 32 (C.M.A. 1982).  In United States v. Thomas, this Court granted the Government’s motion to compel the appellant’s trial defense counsel to provide sworn answers to interrogatories.  43 M.J. 550, 609 (N-M. Ct. Crim. App. 1995), rev’d on other grounds, 46 M.J. 311 (C.A.A.F. 1997).  This Court thus unquestionably has the power to order interrogatories; this is an appropriate instance in which to exercise that authority.
C.
Petitioner’s counsel have a good-faith basis to believe that at least one Government counsel has made a site visit to Haditha  

LtCol Erickson has served at the lead trial counsel in this case.  See, e.g., Appellate Exhibit LII at 3.  He previously served as lead trial counsel while in the billet of Officer in Charge, Legal Service Support Team Echo, Legal Services Support Section, 1st Marine Logistics Group.  LtCol Erickson detached from that billet to perform a tour of duty with I MEF.  However, LtCol Erickson has now been assigned as the Officer in Charge, Legal Services Support Section, 1st Marine Logistics Group.  In that capacity, he is an attorney for the United States – the party that is prosecuting Petitioner.  In that role, he is directly responsible for Petitioner’s prosecution.  He is also available to consult with and assist the Marine judge advocates detailed as trial counsel in Petitioner’s court-martial.  Petitioner’s counsel have a good-faith basis to believe that LtCol Erickson has conducted a site visit to Haditha.

Petitioner’s counsel also have a good-faith basis for believing that Maj Gannon may have conducted a site visit to Haditha.
  Accordingly, it is appropriate to propound interrogatories to him as well.  

D.
Interrogatories for LtCol Erickson

Petitioner’s counsel respectfully request that this Court order LtCol Erickson to provide sworn responses to the following interrogatories no later than 10 days from that date of this Court’s order:

1.
Have you been to Iraq?

If the answer to Question 1 is no, please proceed to Question 16.  If the answer to Question 1 is yes, please answer the following additional questions.

2.  
How many times have you been to Iraq?

3.  
List the dates on which you were in Iraq.

4.   List the purpose of your presence in Iraq on each of the occasions listed in response to Question 3.

5.
Have you ever been to al Anbar Province?

If the answer to Question 5 is no, please proceed to Question 12.  If the answer to Question 5 is yes, please answer the following questions.

6. 
How long were you in al Anbar Province?

7. 
Have you been to Haditha?  If so, how long have you been in Haditha?
8.  
Have you been on any portion of Route Viper or Route Chestnut?  If so, what portions?  What did you do at that location?  How long were you there?
9.  Have you been at any location in Haditha where an improvised explosive devise exploded on 19 November 2005?  If so, what was that location?  What did you do at that location?  How long were you there?

10.  Have you been to any location in Haditha where one or more Marines discharged a weapon on 19 November 2005?  If so, what was that location?  What did you do at that location?  How long were you there?

11.  Have you spoken to any Iraqi nationals in Haditha?  If so, who were they?  Where did you speak with them?  Was anyone else present?

12. 
What is your current billet?

13.
In your current billet, do you perform any duties relevant to the case of United States v. Wuterich?  If so, what are those duties?

14.
Are you available to consult with trial counsel in the case of United States v. Wuterich?  If no, why not?
15.  If the answer to Question 14 is yes, would a consultation between you and the trial counsel be privileged?

16.  Have either LtCol Sean F. Sullivan, USMC, or Maj N. L. Gannon, USMC, been to Haditha?

17.  If the answer to Question 16 is yes, which has or have been to Haditha?

18.  If the answer to Question 16 is yes, when did that officer visit Haditha?

19.  If the answer to Question 16 is yes, what was the purpose of that officer’s visit to Haditha?

D.
Interrogatories for Maj Gannon

Petitioner’s counsel respectfully request that this Court order Maj Gannon to provide sworn responses to the following interrogatories no later than 10 days from that date of this Court’s order:

1.
Have you been to Iraq?

If the answer to Question 1 is no, please proceed to Question 12.  If the answer to Question 1 is yes, please answer the following additional questions.

2.  
How many times have you been to Iraq?

3.  
List the dates on which you were in Iraq.

4.   List the purpose of your presence in Iraq on each of the occasions listed in response to Question 3.

5.
Have you ever been to al Anbar Province?

If the answer to Question 5 is no, please proceed to Question 12.  If the answer to Question 5 is yes, please answer the following questions.

6. 
How long were you in al Anbar Province?

7. 
Have you been to Haditha?  If so, how long have you been in Haditha?

8.  
Have you been on any portion of Route Viper or Route Chestnut?  If so, what portions?  What did you do at that location?  How long were you there?

9.  Have you been at any location in Haditha where an improvised explosive devise exploded on 19 November 2005?  If so, what was that location?  What did you do at that location?  How long were you there?

10.  Have you been to any location in Haditha where one or more Marines discharged a weapon on 19 November 2005?  If so, what was that location?  What did you do at that location?  How long were you there?

11.  Have you spoken to any Iraqi nationals in Haditha?  If so, who were they?  Where did you speak with them?  Was anyone else present?

12.  Have either LtCol Darren J. Erickson, USMC, or LtCol Sean Sullivan, USMC, been to Haditha?

13.  If the answer to Question 12 is yes, which has or have been to Haditha?

14.  If the answer to Question 12 is yes, when did that officer visit Haditha?

15.  If the answer to Question 12 is yes, what was the purpose of that officer’s visit to Haditha?

Conclusion

For the foregoing reasons, Petitioner very respectfully requests that this Honorable Court grant this motion.
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� As indicated in Petitioner’s __ May 2011 petition for extraordinary relief in the nature of a stay of proceedings, Petitioner will file with this Court a mandamus petition asking this Court to order court-martial proceedings abated until Petitioner’s attorney-client relationship with LtCol Vokey (Ret.) is restored.  On 7 June 2011, Petitioner filed with this Court a motion seeking access to the sealed record of the __ April 2011 ex parte hearing.  Petitioner is awaiting access to that sealed transcript before filing his mandamus petition because Respondent Judge Jones repeatedly relied on the sealed transcript in his findings of fact and conclusions of law, thereby requiring Petitioner to review the cited portions of the sealed transcript to effectively challenge Respondent Judge Jones’ ruling.  See, e.g., Findings of Fact from 25 April Motion, ¶ 7 (pp. 14-15); Analysis/Conclusions of Law, ¶ 2.g (pp. 40-43).  The Court of Appeals for the Armed Forces granted Petitioner’s counsel similar access to a sealed exhibit upon litigation of a writ appeal in this case earlier this year.  United States v. Wuterich, 69 M.J. 487 (C.A.A.F. 2011).  The Court provided Petitioner’s counsel 20 days to file a supplemental brief after receiving access to the sealed materials.  Petitioner’s counsel contemplate filing a mandamus petition more expeditiously – in less than 20 days – following this Court’s ruling on Petitioner’s motion for access to the sealed transcript.


� Specifically, Petitioner’s counsel have been told by a Marine Corps judge advocate that he believes he saw Maj Gannon in Haditha, but he is not certain that he did.
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