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1.   Nature of Motion.  


This is a motion to dismiss charges with prejudice for a violation of Lance Corporal Sandlin’s right to a speedy trial pursuant to Article 10 of the Uniform Code of Military Justice and the Sixth Amendment. 
2.  Facts


a. LCpl Sandlin is charged with sixteen specifications under Article 92 of the UCMJ for violations of Marine Corps Air Station Yuma Station Order 11000.3 E, ten specifications under Article 120 of the UCMJ for aggravated sexual assault of a child who has attained the age of 12 Years but who has not attained the age of 16 Years, and ten specifications under Article 125 of the UCMJ for sodomy with a child who has attained the Age of 12 years but who has not attained the age of 16. 


b. On 11 May 2010, LCpl Sandlin was interviewed by an agent with the Naval Criminal Investigative Service (NCIS) at MCAS Yuma for suspicion of sex with a minor. LCpl Sandlin gave a sworn statement confessing to engaging in consensual intercourse and consensual oral sex with Brittany Bigham, a girl who he knew to be 13 years old. (see Enclosure 2). That same day, he was put in pre-trial restriction. (see Enclosure 3). The restriction prohibits him from leaving MCAS Yuma. The order also required him to muster with the Officer of the Day (O.O.D.) everyday at 1700 in the uniform of the day, and continue to do so every hour until 2200. On the weekends, LCpl Sandlin had to muster with the O.O.D. starting at 0700, and continue to do so every two hours until 2100. Initially, he was allowed to muster in civilian attire on the weekends, but this rule changed so that he eventually had to muster in his camouflage utilities during the weekend as well.

c.  On 12 May 2010, NCIS obtained a statement from LCpl Sandlin’s friend, LCpl Cassidy Cleinmark, which was largely corroborative of LCpl Sandlin’s confession. (See Enclosure 4)


d. On or around 24 May 2010 Brittany Bigham’s cell phone was examined. During this meeting, she denied having sexual intercourse with LCpl Sandlin. She was re-interviewed on 2 June 2010 and admitted to having sex with LCpl Sandlin numerous times. (Enclosure 5, page 3, #10). 

e. On 28 May 2010, an NCIS agent asked LCpl Sandlin for permission to examine his cell phone. Not only did LCpl Sandlin grant permission, he personally showed the agent incriminating text messages from Brittany Bigham. At this point, he still had not been appointed counsel. (Enclosure 6, page 1, #1). He was on Day 17 of pre-trial restriction.

f. On 2 and 3 June 2010, NCIS conducted an inquiry of the social networking cite Myyearbook, which revealed accounts for both LCpl Sandlin and Brittany Bigham. The search revealed that LCpl Sandlin had a publicly viewable account which contained correspondence of a romantic nature. (Enclosure 5, page 3, #11)

g. On 3 June 2010, the commanding officer and the Deputy Staff Judge Advocate of H&HS, MCAS Yuma, were briefed on the status of the investigation (Enclosure 5, page 3, #12 ).  The NCIS report specifically notes that  “all logical leads have been completed.” Id.  Charges were not preferred, however, until 21 days later, on 24 June 2010. At this point, LCpl Sandlin had been on pre-trial restriction for 43 days.

h. On 28 June 2010, 47 days after LCpl Sandlin was put on restriction, the sole defense attorney at MCAS Yuma was first notified of the case. Two days later, he indicated to the Government that he could not represent the client due to a conflict of interest. (Enclosure 7, #4)

i. On 1 July 2010, LCpl Sandlin was shown his charge sheet for the first time. He was on his 50th day of restriction. (Enclosure 8)

j. On 9 July 2010, the Commanding Officer of Headquarters and Headquarters Squadron, MCAS Yuma, forwarded trial counsel’s request for detailed military counsel to the Commanding Officer of Headquarters and Headquarters Squadron, MCAS Miramar via the Station Staff Judge Advocate. (Enclosure 9). At this point, LCpl Sandlin had been on pre-trial restriction for 59 days. Three days later, the Station SJA approved and forwarded the request. (Enclosure 10)

k. On 13 July 2010, the Commanding Officer of H&HS, MCAS Miramar, approved the Trial Counsel’s request. (Enclosure 11). At this point, LCpl Sandlin had been on restriction and without counsel for 63 days. On 14 July 2010, Defense counsel at MCAS Miramar was contacted to inquire about representation for LCpl Sandlin. The Government was aware at this point that LCpl Sandlin was at Day 63. (Enclosure 12). At this point, the Senior Defense Counsel was on leave. In her absence, Captain Ryan Crosswell was the detailing authority and detailed himself to the case. 

l. On 19 July 2010, the detailed defense counsel received the charge sheet and initial discovery from the trial counsel. (Enclosure 13) At this point, LCpl Sandlin had been on restriction for 69 days. 


m. On 20 July 2010, the detailed defense counsel was told that the Article 32 hearing was scheduled for 6 August 2010, at MCAS Yuma. Id. The Article 32 hearing was scheduled for a date that was 86 days after LCpl Sandlin had been put on pre-trial restriction. 


n. The detailed defense counsel submitted a request for a continuance to the investigating officer, requesting a continuance until 10 September 2010 and granting excludable delay.  There were subsequently two more continuances requested by the Defense, running until 5 November 2010. The excludable delay from 6 August 2010 until 5 November 2010 totals 92 days.

o.  As of the date of this motion, Lance Corporal Sandlin has been on pre-trial restriction for 186 days. 

3.  Discussion
A.  There is no set number of days in which an accused must be brought to trial under Article 10 of the UCMJ. Instead, the question is whether the Government has exercised “reasonable diligence” in bringing a servicemember held in pre-trial restraint to trial.


A servicemember’s right to a speedy trial flows from several sources, including the Sixth Amendment, R.C.M. 707,  and Article 10 of the UCMJ. Article 10 of the UCMJ states that “when any person subject to this chapter is placed in arrest or confinement prior to trial, immediate steps shall be taken to inform him of the specific wrong of which he is accused and to try him or dismiss the charges and release him” (italics added for emphasis). Pretrial restraint is not limited to confinement – it also includes pre-trial restriction. See U.S. v. Bradford, 25 MJ 181 (C.M.A. 1987) (discusses whether command improperly used administrative restriction as subterfuge for pre-trial restriction); See also U.S. v. Anderson, 50 M.J. 447 (1999)(where court considers issue of whether re-starting the clock for a Marine on restriction was a violation of the 120-day speedy trial rule).


The application of the “speedy trial clock” in courts-martial has gone through a number of permutations over the last thirty years. In the United States v. Burton, the court adopted the Appellate defense counsel’s suggestion that in the absence of defense requests for continuance, a presumption of an Article 10 violation will exist when pretrial confinement exceeds three months. See United States v. Burton, 44 C.M.R. 166, 171 (1971) (overruled by United States v. Kossman, 38 M.J. 258, 259 (C.M.A., 1993); See also Kossman at 259. In 1984, a close approximation of this rule was codified through R.C.M. 707, which stated that “No accused shall be held in pretrial arrest or confinement in excess of 90 days for the same or related offenses.” See Id.. On July 6, 1991, R.C.M. 707 was amended by the President to extend the 90-day rule to 120 days. See Id.  But two years later, Kossman overruled Burton  and its presumption of a speedy trial  violation only at 90 days. It ruled that under Article 10, speedy trial violations could occur in less than 90 days in situations where an accused is in pretrial restraint and the Government has failed to exercise due diligence: 
“Reasonable persons may well debate the wisdom of the Burton presumption in any event. Undoubtedly it had the effect of assuring that few accused would remain in pretrial confinement longer than 90 days attributable to the Government; but it also had a reverse effect. In practice, it virtually assured that no accused could ever prevail on an Article 10 motion if the pretrial confinement chargeable to the Government was less than 90 days. We happen to think that 3 months is a long time to languish in a brig awaiting an opportunity to confront one's accusers, and we think Congress thought so, too.” Kossman at 261.
The C.A.A.F.  has stated since Kossman that Article 10 applies an even more stringent standard than the Sixth Amendment. See U.S. v. Cooper, 58 M.J. 54, 60 (C.A.A.F. 2003). 

Thus, the current standard to which the Government is held is one of “reasonable diligence” in bringing the accused to trial. Id. at 262. 
B.  The “reasonable diligence” standard has been defined by both the United States Supreme court and military courts. 


There are a number of factors the court may consider when assessing whether the government has exercised reasonable diligence in bringing an accused to trial. The Supreme Court has articulated four factors: length of delay, the reason for the delay, the defendant’s assertion of his right, and the prejudice to the defendant. Barker v. Wingo, 407 U.S. 514, 530-531 (1972). The court discussed the fourth factor, prejudice to the Defendant:  “Prejudice should be assessed in the light of the interests of the defendants which the speedy trial right was designed to protect.” The court defined these interests as: i) prevent oppressive pre-trial incarceration; (ii) to minimize the anxiety and concern of the accused; and (iii) to limit the possibility that the defense will be impaired. Id. Of these, the most serious is the last, because the inability of a defendant adequately to prepare his case skews the fairness of the entire system.” Id. at 531.

Military courts have also enunciated factors to be considered in speedy trial motions, including the complexity of the case, logistical impediments, operational necessities and judicial impediments (including crowded dockets, unavailability of judges, and attorney caseloads). See Kossman at 261-262; See also United States v. Calloway, 47 M.J. 782, 786 (N.M.Ct.Crim.App. 1998)(noting whether the case presents complicated evidentiary issues as a factor). 

One factor in particular that the Navy-Marine Corps Court of Criminal Appeals has vociferously stated is the delay of counsel rights. See Id. (“Furthermore, the military judge did not attach any significance to the delay in assigning the appellant a defense counsel.  We do.”Id. at 17.)

Perhaps the most illustrative of the appellate judiciary’s position on Government delay in assigning counsel is the following apoplectic excerpt from the Hatfield decision:
“On February 17, 1995, appellant hit the Norfolk brig. NEARLY A MONTH LATER, on March 15, his defense counsel was first ‘identified’! On 3 April, moreover, a substitute defense counsel was identified to replace the initial defense counsel, because the initial counsel – WHO HAD NEVER MET APPELLANT – was being reassigned! On April 10, a week shy of 2 MONTHS after appellant hit the brig, trial counsel ‘started talking about scheduling the [Article] 32’ investigation. And so it went.” United States v. Hatfield, 44 M.J. 22, 24 (N.M.C.C.A. 1996) (italics, exclamation points and all-caps not added by the defense for emphasis – they actually appear in Chief Judge Cox’s opinion). 

Though the accused in Hatfield was in confinement rather than merely on restriction, LCpl Sandlin waited over twice as long to be assigned counsel. The Government here waited to schedule an Article 32 hearing until the 87th day. Lance Sandlin was not even served with charges until the 47th day. 
C.   Lance Corporal Sandlin was denied his right to a speedy trial under Article 10 of the UCMJ, as the Government has failed to exercise reasonable diligence in bringing him to trial.


In this case, the factors that the courts found to mitigate Government feet-dragging are absent and the factors that the courts have found to aggravate – most notably the delay in assigning counsel - are ample. Applying the Barker factors, the length of the delay is currently at 185 days. The Defense concedes that from August 6th until November 5th, the delay was requested by the Defense. But LCpl Sandlin would have already been at 87 days of pre-trial restraint on the date that the first Article 32 hearing was scheduled. 

The reason for this delay is unclear. On 11 May 2010, LCpl Sandlin gave a full confession to an NCIS agent which was video recorded and memorialized in the form of a sworn, written statement. The very next day, the Government had corroboration of this statement from Lance Corporal Cassidy Cleinmark. By 3 June 2010, the Government had records of text messages sent from Brittany Bigham to LCpl Sandlin, records of correspondence between the two extracted from social networking sites, and corroboration from Brittany Bigham herself. NCIS had even noted in its investigative action report,  “all logical leads have been completed.”  Yet LCpl Sandlin spent another 28 days in restraint before he was even shown his charge sheet (on 1 July 2010) and another 41 days before he was detailed counsel (on 14 July 2010).  



Moreover, none of the Kossman factors on Article 10 violations appear favorable to the Government. First, while Article 120 allegation is likely to be considered serious, LCpl Sandlin’s confession rendered this case non-complex. In his first interview with NCIS, he gave a detailed three page admission. Though the Government may have needed corroborating evidence, it had it by 3 June 2010. Indeed, there is little to show that the Government was collecting any more evidence after 3 June 2010.


Second, even if more evidence was needed, that does not excuse the fact that Defense Counsel was not sought when he was put on restriction. If the evidence was sufficient enough to prohibit LCpl Sandlin from leaving MCAS Yuma, to go on leave to see his family, to require him to check in every weeknight at every hour, to check in during every weekend day every other hour, and to subject him to the attendant stigmatization that comes with being on restriction, it was sufficient to find him legal representation. 

Third, although there is just one defense attorney at MCAS Yuma, it simply does not follow that this delay is due to any sort of logistical impediment or operational necessity. Lance Corporal Sandlin had been in restraint for 47 days before the sole defense attorney at Yuma was approached for assistance. Presumably, since this attorney was conflicted out due to his representation of another Marine from the same installation being tied to the same case, the Government should already have understood at this point that it was going to need to submit a request for detailed military defense counsel to another installation. Yet it took another nine days for the request to be forwarded to the SJA at MCAS Miramar for counsel. Assuming arguendo the Government ran into complications when told by the defense attorney at MCAS Yuma that he was conflicted out, the question hanging in abeyance nevertheless remains how the Government could have waited that long to begin the search? The remoteness of MCAS Yuma from other installations only heightens the need for the Government to find counsel quickly, because all the biggest logistical complications begin after a defense counsel is assigned. Given the detailed counsel was going to have to come to LCpl Sandlin since he is restricted from leaving base, the Government’s delay simply meant that at day 69, when the defense finally received the evidence package, a tough case was made even more difficult.

This is significant, because another Barker factor is whether prejudice has occurred. Prejudice occurs where delay has impaired the accused’s Defense. See Barker at 531 (describing the impairment of an accused’s right to present a defense as the most serious factor to consider in determining whether prejudice occurred). Here, the accused’s legal interests were clearly impaired. LCpl Sandlin was put on restriction while NCIS continued to collect evidence, including self-incriminating evidence from LCpl Sandlin himself. A defense attorney would have advised LCpl Sandlin against meeting with NCIS again on 28 May 2010, voluntarily providing his phone to them and directing them to texts between he and Ms. Bigham. He would have further advised against allowing conversations between the two of them to be displayed publicly on a social networking site. Finally, a defense attorney would have hopefully been able to alleviate the stress and uncertainty that comes with being in restraint without knowing the charges or when they are coming.  

The delay in this case compares poorly with a number of cases where Article 10 violations have been upheld. The delay before assigning an attorney here was 10 days greater than in Hatfield. In Cooper, the court reversed and remanded the charges where the commanding officer waited 43 days to appoint an investigating officer. See Cooper at 54. In the case in hearing, the trial counsel was still trying to find an investigating officer at Day 63. In Cooper, the delay before assigning an attorney was 28 days. Here it is more than double that amount of time. 

In U.S. v. Marion, 404 U.S. 307 (1971), the Supreme Court held that it was improper for the prosecution to intentionally delay to “gain some tactical advantage over (defendants) or to harass them.” Id. at 25. To be sure, the Defense does not allege that the prosecution has had any improper motives in this case, to include gaining a tactical advantage or harassment. But clearly, a tactical advantage was nonetheless gained, irrespective of anyone’s intent and to the detriment of the LCpl Sandlin’s legal interests. This case became significantly harder to defend against in the time between LCpl Sandlin was put on restriction and defense counsel was finally assigned.
 


Of the Barker factors, the only to which the Government can minimally avail itself is that LCpl Sandlin did not demand a speedy trial earlier. But Barker itself said that this is only to be one factor to be considered among the others (length of delay, reason for delay and prejudice). See Barker at 527-528. In rejecting the rule that an accused who fails to demand a speedy trial forever waivehis right (the “demand-waiver” rule), the Court discusses at some length the unfairness that occurs when an accused is put in the position of having to compromise adequate preparation for trial or waive his right to a speedy trial. See Id.
 Here, the Article 32 was scheduled at Day 87. Perhaps the Defense would have been in a better position to file a speedy trial motion had it not submitted for a continuance, waited for the Investigating Officer’s report, the SJA’s recommendation, and then demanded trial. But the Defense would be in a much worse position to actually contest the trial. Moreover, this is a “conflict case.” In such cases, the Government often “rewards speed.” LCpl Sandlin was not in a position to begin negotiating until the Defense received the evidence package on 19 July, almost 70 days after LCpl Sandlin was put on restriction.

The appropriate remedy for an Article 10 violation is dismissal with prejudice of the affected charges. See Hatfield. To try to remedy inexcusable delay by re-starting the whole process would only serve to compound the problem. 
4.  Relief Requested.  

Dismissal of all charges and specifications with prejudice. 
5. Evidence.
(1) Speedy Trial Timeline ICO LCpl  Sandlin.

(2) Sworn Statement of Lance Corporal Sandlin dtd 11 May 2010.

(3)  Notification of Assignment to Pretrial Restriction dtd 11 May 2010.

(4) Sworn Statement of Lance Corporal Cleinmark dtd 12 May 2010.

(5) Investigative Action Report dated 3 Jun 10

(6) Investigative Action Report dated 2 Jun 10

(7) Request for Detailed Military Defense Counsel from Trial Counsel, MCAS Yuma, dtd 2 July 2010.

(8) Charge Sheet ICO U.S. v. Sandlin, showing date accused was informed of the charges against him.

(9) Request for Detailed Military Defense Counsel from the Commanding Officer, Headquarters and Headquarters Squadron, MCAS Yuma

(10) Request for Detailed Military Defense Counsel from MCAS Miramar Station SJA

(11) Letter Approving Request for Defense Counsel from Commanding Officer, H&HS, MCAS Miramar

(12) Email from Trial Counsel dtd 14 July 2010.

(13) Email correspondence between Trial Counsel and Defense Counsel dtd 20 July 2010.

 (14) Testimony of the accused, LCpl Sandlin. 
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Defense Counsel

***********************************************************

A true copy of this motion was served on the Court and trial counsel via electronic mail this 16th day of November, 2010.
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Detailed Defense Counsel

� For a thorough discussion of the use of restriction as a form of arrest for triggering Article 10 speedy trial considerations, see Francis A. Gilligan and Frederic I. Lederer, Court-Martial Procedure, pg. 17-13, footnote 79 (2006): “Although Judge Cook rejected this position, stating that “[r]estriction is a lesser form of restraint than arrest” (United States v. Nelson, 5 M.J. 189, 191 (C.M.A. 1978);  see also United States v. Walls, 9 M.J. 88, 90 (C.M.A. 1980)), it is apparent that the Court of Military Appeals has treated restriction as the equivalent of arrest for purposes of inception of Article 10 accountability.  See, e.g., United States v. Burrell, 13 M.J. 437, 430 (C.M.A. 1982); United States v. Walls, 9 M.J. 88, 90 (C.M.A. 1980); United States v. Nelson, 5 M.J. 189, 190-91 (C.M.A. 1978); United States v. Powell, 2 M.J.  6 (C.M.A. 1976). The issue of whether restriction is to be equated with arrest constitutes a restriction (e.g., United States v. Walls, 9 M.J. 88 (C.M.A. 1980) (wheather removal of pass privileges constituted restriction)) or whether a given restriction is such as to be the equivalent of confinement. E.g., United States v. Schilf, 1 M.J. 251 (C.M.A. 1976).”





� See also United States v. Hatfield, 44 M.J. 22 (N.M.C.C.A. 1996)(dismissing with prejudice where lawyer was not assigned to confinee until Day 53); See also U.S. v. Geraci, footnote 5, 2001 WL 301140, (N.M.Ct.Crim.App. Feb 12, 2001) (finding no violation where 52 days had elapsed between confinement and assignment of counsel but writing, “We now express our condemnation of such governmental negligence and strongly urge that defense counsel be assigned as soon as practicable after the commencement of pre-trial confinement”); See also . U.S. v. Cooper, 58 M.J. 54, 56-60 (2003) (reversing and remanding the NMCA’s decision to reverse the trial judge’s dismissal where there were 28 days between accused’s being placed in confinement and the Government’s request that defense counsel be detailed to the case.); See also Calloway (dismissing charges where the accused did not have counsel assigned to him until 66 days after being put in confinement and was not informed of the charges until day 76). 





� “It is also noteworthy that such a rigid view of the demand-waiver rule places defense counsel in an awkward position. Unless he demands a trial early and often, he is in danger of frustrating his client's right. If counsel is willing to tolerate some delay because he finds it reasonable and helpful in preparing his own case, he may be unable to obtain a speedy trial for his client at the end of that time. Since under the demand-waiver rule no time  runs until the demand is made, the government will have whatever time is otherwise reasonable to bring the defendant to trial after a demand has been made. Thus, if the first demand is made three months after arrest in a jurisdiction which prescribes a six-month rule, the prosecution will have a total of nine months-which may be wholly unreasonable under the circumstances. The result in practice is likely to be either an automatic, pro forma demand made immediately after appointment of counsel or delays which, but for the demand-waiver rule, would not be tolerated. Such a result is not consistent with the interests of defendants, society, or the Constitution.” Barker at 528.








