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PROCEEDINGS OF A SPECIAL COURT-MARTIAL

The military judge called the Article 39(a) session to order at Region Legal Service Office Midwest, Great Lakes, Illinois, at 0922 hours, 23 February 2010, pursuant to the following orders:

Special Court-Martial Convening Order Number 1-09 dated 28 October 2009, as amended by Special Court-Martial Convening Order 1A-09 dated 14 April 2010, and as further amended by Special Court-Martial Amending Order Number 1B-09 dated 21 April 2010.

[END OF PAGE]

The trial counsel stated the general nature of the charges and specifications in the case.  The original charges were preferred by LN2 Geneva Young, U. S. Navy, and were properly referred to trial by Commanding Officer, Recruit Training Command, Great Lakes, Illinois. The charges were served on the accused on 2 December 2009.

PERSONS PRESENT

CAPTAIN JAMES R. REDFORD, JAGC, U. S. NAVAL RESERVE, MILITARY JUDGE;

LIEUTENANT KATHERINE S. RAY, JAGC, U. S. NAVY, TRIAL COUNSEL;

LIEUTENANT JOSEPH GRIFFO, JAGC, U. S. NAVY, DEFENSE COUNSEL; and
HAYTHAM FARAJ, CIVILIAN DEFENSE COUNSEL.

PERSONS ABSENT

MEMBERS.

The following named accused was present:  Chief Aviation Machinist’s Mate Michael P. Natividad, U. S. Navy.

The detailed reporter, Legalman First Class Amanda Whaley, United States Navy, had previously been sworn.

The trial counsel announced her legal qualifications and status as to oath, and that she had been detailed by the Commanding Officer, Region Legal Service Office Midwest.  The trial counsel further stated that she had not acted in any manner which might tend to disqualify her.

The defense counsel announced his legal qualifications and status as to oath, and that he had been detailed by the Officer-in-Charge, Naval Legal Service Office North Central, Detachment Great Lakes.    The defense counsel further stated that he had not acted in any manner which might tend to disqualify him.

The military judge ascertained from the defense counsel that there were no other detailed counsel in the case, nor was any individual military counsel sought, but that civilian defense counsel had been retained.
The defense counsel stated that the civilian defense counsel was Haytham Faraj, that he had made his Notice of Appearance to the Central Judicial Circuit Clerk, and that he was certified and sworn in accordance with Article 27(b).
The military judge ascertained from the defense counsel that the accused was attired in the appropriate uniform with all awards and decorations to which he was entitled.

The defense counsel stated that the accused was entitled to wear the following awards and decorations:  The Air Warfare Device; the Navy  Achievement Medal with three stars; the Battle “E” medal; the Good Conduct Medal with three stars; the National Defense Medal; the Southwest Asia Service Medal; the Expeditionary Global War on Terrorism Medal; the Global War on Terrorism Medal; the Armed Forces Service Medal; the Navy Sea Service Deployment Medal; the Navy-Marine Corps Overseas Ribbon; the NATO Medal; and Pistol Qualification.
A list of the accused’s awards and decorations was marked as Appellate Exhibit I.

The military judge informed the accused of his rights concerning counsel as set forth in Article 38(b), UCMJ, and R.C.M. 901(d).

The accused responded that he understood his rights with respect to counsel, and that he chose to be defended only by Mr. Haytham Faraj and Lieutenant Griffo.
The military judge stated that he had been detailed by the Circuit Military Judge of the Central Judicial Circuit, Navy-Marine Corps Trial Judiciary.  He further stated his legal qualifications and status as to oath.

The military judge stated that he would not be a witness for either side in the case and was not aware of any grounds for challenge against him.  
Neither side desired to voir dire nor challenge the military judge for cause.

The military judge advised the accused of his right to be tried before a court-martial composed of members, including, at the accused's request, at least one-third enlisted persons, and that if the accused were found guilty of any offense, the members would determine any sentence to be adjudged.

The military judge further advised the accused that he could request trial before military judge alone, and that if such a request were approved, the military judge would determine the accused's guilt or innocence, and if the accused was found guilty, determine any sentence to be adjudged.

The accused indicated that he understood his forum rights and had discussed those rights with counsel.

The defense counsel requested to reserve forum selection at this point.  The trial counsel had no objection.  

The military judge approved the request to reserve forum selection.

The military judge stated that he was not aware of any 802 conferences.  Counsel for both sides concurred.

The military judge ascertained from the trial counsel that there were no corrections or additions to the charge sheet.

The military judge announced that the accused was arraigned on the following charges and specifications:

[THE CHARGE SHEET FOLLOWS AND IS NOT A NUMBERED PAGE.]

[END OF PAGE]

The defense counsel stated that there were no motions at this time. 
The defense counsel requested to reserve pleas and any motions that they might bring at a later date.  The trial counsel had no objection.

The military judge granted the request to reserve pleas and further motions.
The trial counsel stated that the date of trial had been set for

for 3 to 4 days beginning 26 April.

The defense counsel concurred, stating that there was a signed Case Management Order, which was marked as Appellate Exhibit II.

The defense counsel stated that the civilian defense counsel was aware of the trial date of 26 April 2010.

The military judge advised the accused per RCM 804, and the accused stated that he understood.

The Article 39(a) session recessed at 0932 hours, 23 February 2010. 

[END OF PAGE]

The Article 39(a) session was called to order at 0944 hours, 

26 April 2010.
The military judge and all parties previously present were once again present, except that COMMANDER THOMAS FICHTER, JAGC, U. S. NAVAL RESERVE, is now present as MILITARY JUDGE, relieving Captain Redford, LIEUTENANT JEREMY BROOKS, JAGC, U. S. NAVAL RESERVE, is now present as ASSISTANT TRIAL COUNSEL, and Legalman Second Class Tay Cochran, 

U. S. Navy, is now present as court reporter, relieving LN1 Whaley, and she had been previously sworn.

The trial counsel stated the general nature of the charges and specifications in the case.  The original charges were preferred by LN2 Geneva Young, U. S. Navy, and were properly referred to trial by Commanding Officer, Recruit Training Command, Great Lakes, Illinois. The charges were served on the accused on 2 December 2009.

The trial counsel announced both her and the assistant trial counsel’s legal qualifications and status as to oath, and that they had been detailed by the Commanding Officer, Region Legal Service Office Midwest.  The trial counsel further stated that they had not acted in any manner which might tend to disqualify them.

The defense counsel announced his legal qualifications and status as to oath, and that he had been detailed by the Officer-in-Charge, Naval Legal Service Office North Central, Detachment Great Lakes.    The defense counsel further stated that he had not acted in any manner which might tend to disqualify him.

The military judge ascertained from the defense counsel that there were no other detailed counsel in the case, nor was any individual military counsel sought, but that civilian defense counsel had been retained.

The civilian defense counsel stated that he had been certified by the highest courts of the States of Illinois and Michigan to practice law, as well as the District of Columbia, that he had been previously certified and sworn under Article 27(b) and 42(a) of the UCMJ, and that he had not acted in any disqualifying manner. 

The civilian defense counsel stated that the court had received his Notice of Appearance, which included his business address, and that the court reporter had his business card.  
The military judge ascertained from the defense counsel that the accused was attired in the appropriate uniform with all awards and decorations to which he was entitled.

The defense counsel stated that the accused’s awards and decorations were put on the record at the arraignment and that a list was provided to the court and marked previously as Appellate Exhibit I.

The military judge informed the accused of his rights concerning counsel as set forth in Article 38(b), UCMJ, and R.C.M. 901(d).

The accused responded that he understood his rights with respect to counsel, and that he chose to be defended only by Mr. Haytham Faraj and Lieutenant Griffo.

The military judge stated that he had been detailed by the Circuit Military Judge of the Central Judicial Circuit, Navy-Marine Corps Trial Judiciary.  He further stated his legal qualifications and status as to oath.

The military judge stated that he would not be a witness for either side in the case and was not aware of any grounds for challenge against him.  

The trial counsel had neither voir dire nor challenge for the military judge.

The civilian defense counsel stated that he desired to voir dire the military judge.  He then asked the military judge for some information about his current billet.

The military judge stated that currently he was a Reserve Judge with the Trial Judiciary, that he attended the Judge’s School in Charlottesville last April and had been so serving in this capacity for about 1 year.  He further stated that, prior to that, he served in Reserve billets with the Naval Justice School, with a DILS Unit, with a CIVLAWSUBPAC in support of Code 10 out of D.C., a Reserve LSO Unit where he provided personal representation, and during that period of time he did 2 months with Appellate Defense in D.C.  He further stated that, while on active duty, he served as SJA at Lakehurst NAS and, prior to that, he was assigned at NLSO Norfolk for a tour in Legal Assistance, the Defense Shop and the Trial Shop.  He further stated that when he got off active duty in 1995, he worked as an Assistant Prosecutor for the Mercer County Prosecutor’s Office, then for the Attorney General’s Office for the State of New Jersey, and that he currently works for a Prosecutor’s Office in Monmouth County.
The civilian defense counsel asked the military judge if his current role as a prosecutor would tend to move him toward being more friendly toward the prosecution, and the military judge stated that he did not believe it would.

The civilian defense counsel asked the military judge if he had any views about defense counsel or the way they tried their cases against him as a prosecutor, and the military judge stated that he believed defense counsel served a very critical role in the justice system, that the role of a prosecutor was to see that justice was done and that can’t be done without zealous advocacy on the part of defense counsel.
The civilian defense counsel stated that he didn’t have any further voir dire for the military judge and that he had no challenge against him.

The trial counsel had no voir dire of the military judge based upon defense’s questions, and that they still had no ground for challenge.

The military judge advised the accused of his right to be tried before a court-martial composed of members, including, at the accused's request, at least one-third enlisted persons, and that if the accused were found guilty of any offense, the members would determine any sentence to be adjudged.

The military judge further advised the accused that he could request trial before military judge alone, and that if such a request were approved, the military judge would determine the accused's guilt or innocence, and if the accused was found guilty, determine any sentence to be adjudged.

The accused indicated that he understood his forum rights and had discussed those rights with counsel.

The civilian defense counsel stated that the accused desired to be tried by members with enlisted representation.

The military judge stated that he had received that forum selection and that the government was copied on that as well.

The military judge stated that there had been two 802 conferences in this case and that he had received a number of e-mails back and forth from counsel to provide him with copies of the briefs for the motions that would be heard today, as well as to alert him to some potential witness issues.

The military judge stated that the first 802 conference was done telephonically on 19 April with all counsel, where they discussed the following matters:  The Motion to Dismiss and the Motion to Suppress and a briefing schedule for that; the anticipated length of the trial which was about 3 days; that he had requested counsel give him any specific voir dire questions or specific instructions; and that the court would be in blues today.
Counsel for both sides concurred in the summation of the 802 conference for 19 April.

The military judge stated that there was another 802 conference held today in chambers briefly before coming on the record, with all counsel present, the accused was absent, where they discussed the following matters:  The order of the motions today, that the Motion to Dismiss would be first since there were a number of witnesses on that, and that the defense had the burden so they would be proceeding first; depending on his ruling on the first motion, then they would proceed to the Motion to Suppress and hear testimony on that, and that he indicated to counsel that they would be given an opportunity to supplement their briefs with additional law; witness issues and whether or not counsel would be able to resolve them themselves and, if not, there would be more information at the end of the day if needed to rule on that, and he asked counsel to come to some sort of stipulation with regard to the facts surrounding the availability of those witnesses so the court could rule on it; he mentioned to counsel again about the voir dire questions, that he received voir dire questions and he asked counsel to provide him another copy of it, and also for counsel to be mindful of any instructions as the court proceeded through trial; and that it was the intention of counsel to try and resolve this case before the end of the week, even if it meant working some evenings.
Counsel for both sides concurred in the summation of the 802 conference held this morning.

The military judge ascertained from the trial counsel that the accused had been previously arraigned.

The military judge ascertained from the civilian defense counsel that the pleas would be Not Guilty in this case.

The military judge stated that the court would begin with the Defense Motion to Dismiss, which had been marked as Appellate Exhibit III.

The Government Response was marked as Appellate Exhibit IV.

The civilian defense counsel stated that he had just been handed a Unit Punishment Book and that he would like to take a brief recess in order to review it and get it marked for the record because he would be referring to it later.

The military judge stated that the court would take a short recess at this time in order to let the civilian defense counsel review the evidence and get it marked.  He then suggested to all counsel to take advantage of the recess and get any and all documents pre-marked so the court could move along when it was called back to order.

The Article 39(a) session recessed 0959 hours, 26 April 2010.
[END OF PAGE]
The Article 39(a) session was called to order at 1013 hours, 
26 April 2010.
The military judge and all parties previously present were once again present.

The military judge ascertained from counsel that all documents were marked and they were ready to proceed.
The defense counsel stated that their first witness would be Command Master Chief Dodd.

COMMAND MASTER CHIEF RICHARD DODD, U. S. Navy, was called as a witness for the defense on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is CMDCM Richard Dodd and I’m currently stationed at Recruit Training Command, Great Lakes, Illinois.
Questions by the civilian defense counsel:

I believe I was notified early last week or late the week before that I would testify today by our SJA.  He told me that I’d be testifying in this court-martial case, but he didn’t tell me much about the details of what I’d be testifying towards.  For me it was more dealing with a calendar item because I had a TAD scheduled, so I was working more on how I was going to testify, either physically being here or by telephone, and when.

The civilian defense counsel thanked the witness for being here today knowing how busy he was.

You’re welcome.  I didn’t do anything to prepare for my testimony today; I didn’t review any documents or speak to anyone.   

I reported in August of 2008 and I relieved the previous Command Master Chief in November of 2008.  If you’re using the term “billet,” I was actually billeted in there in August, they had an “Acting” until I could get through school and do part of a Division push, and I actually relieved the “Acting” in November.  Prior to my current position, I was the Command Master Chief of the USS EMORY S. LAND for approximately 2 years.  

When I arrived at RTC, the CO was then Captain John Peterson.  I had met the preceding CO, but she was not here at the time.  I am absolutely consulted by the CO, Captain Peterson, regarding enlisted misconduct.  As to how that generally works, for an NJP we will discuss the merits of the case, the performance of the individual, we will occasionally look at the background of the individual, we absolutely make sure that we review the case “soup to nuts.”  Before we hear the case at NJP, we look at all of our options, and that could actually mean that the case didn’t merit going to NJP and we could issue a Page 13, a Master Chief Review Board, or what have you, depending on the actual case.   A Master Chief Review Board is akin to a Disciplinary Review Board where we have our Master Chiefs bring the individual in to an office or conference room, we ask them questions and ask them to explain their viewpoint of the case, they hear the individual, and then they make recommendations.  It’s purely a disciplinary advisory function, and the advice is not binding.  The Master Chief Review Board will not advise to reduce someone in rank, but it will review a case to NJP.  The Board never makes recommendations with regard to punishment at NJP, and on that Board I act in an advisory role.

I’ve been in the Navy for about 26 years of continuous service.  I agree that as one gets more senior in the Navy, either enlisted or officer, commands do not tend to be a little bit more forgiving when handling misconduct; I would offer quite the opposite.  If one of my Sailors got a DUI, that Sailor will most likely go to NJP and receive punishment and carry on smartly.  If I received a DUI, I would be sent home.  With the added responsibility of rank, also comes added authority obviously and added accountability.  I would agree that a Letter of Reprimand to a Command Master Chief would effectively end my career, while that same Letter of Reprimand to a Seaman Recruit wouldn’t really do anything to his career because it was just beginning.  If I got that Letter of Reprimand, I would be told to put in my retirement papers.  If a command issued a Letter of Reprimand to an officer or Chief Petty Officer and whether that would carry the weight as an NJP for someone junior, it’s case by case, but I would say an NJP for something like a DUI, which is pretty standard for someone in the fleet, for anyone junior going to Mast, they can recover from it, but from someone senior going to Mast is a lot more difficult to recover from it.  
Knowing that going into it, if you’re asking if we would shy away from an NJP for someone more senior and then issue a non-punitive Letter of Caution or whatever, we categorically do not do that.  I would say, if anything, we would hold the senior more accountable because they know better.  With a 21 or 22 year old getting a DUI, it’s more understandable than an old guy like me who knows the rule and I’m there to set the example for the junior folks.

As a career Sailor, an adverse evaluation report would certainly slow down their career.  If the Captain had it out for me and he were to write me an adverse FITREP, I could respond to it and try to get it removed, but the effect is pretty negative on my career, it would slow it down.  

I am not familiar with the name BMC Sean Welker.  

The civilian defense counsel explained to the witness that that case had to do with serious allegations of fraternization.  

With regard to whether the policy on handling allegations of misconduct changed when Captain Peterson took over, I don’t think I can speak to that.  I never had any conversation with the CO about the previous CO and how she handled misconduct and that he was going to be harsher.  The CO and I have never discussed how the former CO handled her NJPs.  

I am familiar with FTC Frank Green, he was a frocked Chief, and in that case there were allegations of fraternization and sexual misconduct.  I know how that case was handled.  I don’t remember exactly how the case came to our attention, but I believe it was by a Recruit, and just like any other case we deferred it for investigation.  When the details came forth, then we started looking at our options and, in FTC Green’s case, our options were a little more broad than an actual advanced Chief because the Captain had more options available to him because it’s as though he’s still dealing with a First Class and below.  In order to remove a pay grade from an actual advanced Chief, the CO would not have that authority.  I would agree that the fraternization charges and sexual misconduct with a Recruit in FTC Green’s case were very serious.  Any of those types of charges with Recruits, whether they’re fraternization or whether they’ve completed the act, they’re serious.

With regard to the command’s view on any type of fraternization and the classifications of severity, fraternization between an RDC of any pay grade and a Recruit is absolutely forbidden.  We take that very, very seriously because those are our nation’s children that they’re sending to us.  As a parent, I’m especially keen to this because two of my three boys are old enough for military service, as do hopefully the majority of our staff.  Those Recruits are entrusted to our care and that is in our motto that every RDC learns from the very beginning, and it’s difficult for a normal, run-of-the-mill Sailor of any pay grade, or especially a civilian, or anyone that is not part of this “Sailorization” process, to understand the amount of control and power that those Recruit Division Commanders have over those Recruits, they control every aspect of every second of their life, from the time that they report aboard until the time that they graduate, we tell them exactly where and when to eat, we can tell them what to eat, depending on the circumstance, we tell them when they can take a shower and for how long, we control every aspect, and when we say that those Recruits are entrusted to our care, we take that very personally.  Those are our nation’s children, the mothers and fathers of our country have handed those children to us, entrusting them to us, to make them into Sailors.  
When we say “fraternization,” in my mind it’s almost a “go/no go,” you don’t fraternize, period, and the RDCs are taught exactly what fraternization is and what the rules are throughout RDC “C” School, and then it’s further emphasized by their ships, by their chain of command and by the colleagues that they work with.  If I were to categorize it, it’s very slippery slope, but if I’m making a phone call to a Recruit, what is my motivation behind doing that?  In my mind, I wouldn’t do that, but I’m trying to think into the mind of a person who would.  If it’s for professional development, the Recruits have a chain of command that does that at their follow-on command, so why would I need to make those phone calls?  Why would I go to the next step beyond making a phone call?  And then ultimately with Chief Green, he consummated the act.  You’re asking me to describe how wet is water, and that’s very difficult to describe, there’s skiing and there’s ice, but they’re still wet.

I am familiar with an individual by the name of SWC Mark Pembleton and his case was handled at NJP with charges of fraternization.  I can probably give you the general terms of his case.  We periodically send about two RDCs to Officer Training Command in Newport to help them train officers.  Chief Pembleton was sent there to do so and he was teamed up with a Chief from OTC at Newport.  I don’t know the whole process about how they teach and such, I know it’s not to the same degree of control that we have over Recruits.  Chief Pembleton went through the training with his class and, at the end, the class threw some kind of an on-duty party, a command sanctioned event, and then afterwards they had a non-sanctioned party at some local establishment for some follow-on stuff.  Chief Pembleton and another Chief from OTC attended this party and that, in the viewpoint of the command, was contrary to the fraternization policy, it was an unduly familiar relationship.  To my knowledge, Chief Pembleton did not engage in sex with an Officer Candidate, he just attended the party and afterwards there was a group of them that went back to base, there were two Officer Candidates who had to use the head, so they ran up and used the head in his room and they were in there however long it takes and then they were out.  We told him that was stupid and he shouldn’t have done that.  
This was a fraternization case based on an unduly familiar relationship because the Chief attended that party with Officer Candidates, and I would agree that Officer Candidates are our country’s children and they’re sent to training to become officers and they were in that training mode at the time.  In this case, the Officer Candidates were fleet returnees, mostly Second Class Petty Officers and above.  

If you ask my father, I’m still his child, and there’s a big difference between a salty old guy like me and someone fresh out of high school.  Even though I wouldn’t characterize them the same since this group was a bit more seasoned, I would still say it’s fraternization and it’s still forbidden.  In this case it was a one-time event, the Chief went out and was stupid by violating the rules, and even though that was the culture at OTC at the time and generally accepted, we told him that because he had that red rope on his sleeve and represented Recruit Training Command, his standards are well known and they’re absolute.  

If you’re telling me that Chief Pembleton still represents the command and continues to wear the red robe even after that incident, I’ll have to go with what you’re telling me because I don’t remember exactly what we did.  If the Chief didn’t go to NJP, that may be true, he may have gotten a NPLOC, which is a non-punitive letter of caution that doesn’t even go in his record, it’s handed to the person and it’s just between him and his CO.  I would still agree that fraternization is fraternization, it’s how wet is water.  

The civilian defense counsel stated that he would not go into it any more since the UPB, Unit Punishment Book, was already admitted.

To the best of my recollection since August 2008, I can tell you that we have not sent any other Chiefs to a court-martial for fraternization, other than this accused.  I can also tell you that had Chief Green been an actual Chief, that’s exactly where we were going until we figured out that he was a frocked Chief, which then opened up our options.  We have not sent any First Classes to court-martial for fraternization.  No one on my watch has gone to court-martial for fraternization.

CROSS-EXAMINATION

Questions by the trial counsel:

When I’m discussing the disposition of a case with the CO or anyone else, we take into account the nature of the offense, the character and military service of the accused, the interests of justice, the appropriateness of the authorized punishment for the offense, the availability and what type of evidence has been realized through investigation, and of course the effect of our decision on the command as a whole as to good order and discipline.
When we’re making our decisions, ethnicity never even crosses our minds.  

REDIRECT EXAMINATION

Questions by the civilian defense counsel:

I am familiar with the accused.  I’m not that familiar with the accused’s record to say that he’s never been the subject of any previous misconduct, but if you tell me that’s the case, then it’s probably true.  We do take into account the person’s record when making any decisions.  When we were reviewing the accused’s record, we did not say anything like, “We’ve got to send a message home to this man.”  I don’t recall any previous NJPs or anything negative that sticks out in my brain.  
With regard to the accused getting promoted pretty quick during that time in the Navy, you’ll have to tell me the time period because I don’t remember.  If the accused made Chief in 12 years, depending on the rate, it could be bad or average.  As an ADC, to make Chief in 12 years is probably average.  If the accused had been the subject of any type of NJP or misconduct, he probably wouldn’t have made Chief in 12 years.  

When making our decision on whether to go to NJP or court-martial, we obviously take into account how our decision will affect the command.  We did not decide to send a message to the command through this accused.  With any disciplinary case, if you want to send a message to the command, it’s twofold:  First, if you do “X,” the result is “Y;” two, you have to reassure those who are doing the right thing that those who are not are held accountable, that’s good order and discipline.

If I was an E-7 and accused of some sort of fraternization, along with false official statement because the Investigators don’t believe what I’m saying, and if there’s touching, then there’s an assault, fraternization could become all of this.  I would agree that if someone went to NJP, was fired as an RDC with their red rope pulled, got a bad eval, it would effectively end someone’s career here at RDC because of the timeframe involved.  Depending on where that person was in his career and depending on his rate, it might be a stretch that he may not be able to reenlist because once you go to NJP, and this is across the board, there’s immediately bad paper issued, but you can recover from an NJP and then subsequently a recommendation for retention can be issued.  This would have some effect on your career and, when members of the command find out about it, they realize that acting in a bad way will affect your career, you may not be promoted as quickly, you may have to leave the Navy and you could go to an ADSEP Hearing.  
At the time that Chief Green committed his misconduct, because Green was advanced to Chief at RTC, everyone at the command may have known him as both a First Class and a Chief, but at the time of the misconduct Green was a frocked Chief and he was wearing a Chief’s uniform.  The fact that Chief Green wasn’t getting paid as a Chief had no effect on what he was wearing on his shoulders.  In his case the command decided to give NJP and there was sexual intercourse involved in that case.

RECROSS-EXAMINATION

Questions by the trial counsel:

It could appear that the command was harsher with the Green case than with any other Chief case, whether it’s this one or any other case where the Chief is actually advanced, because Chief Green walked into that NJP wearing a Chief’s uniform and he walked out of there a Second Class Petty Officer, a reduction of two pay grades, where if it was a actual Chief going into that NJP, the CO doesn’t have the authority to do that, that would send an even stronger message than if he were an advanced Chief.  If he had been an advanced Chief going to NJP and we gave him the maximum punishment available, that would have sent a less signal than going from an E-7 to an E-5, which is pretty harsh.  Chief Green ended up not continuing his naval service, but that was his own decision, not the CO’s.
There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The military judge asked the defense if they had any further evidence or witnesses.

The civilian defense counsel stated that they had two remaining witnesses, Captain Peterson and LCDR Clady, but that they would testify substantially the same as CMDCM Dodd.  He then stated that if the government would agree to that, then the defense would rest with regard to further evidence on the motion.  

The military judge stated that he couldn’t tell the defense how to run their case, that he didn’t have any specific factual stipulation in front of him, only the facts in the briefs, and that it was up to the defense as to whether they wanted to call those witnesses or take a recess to find some sort of testimonial stipulation between the defense and government.

The civilian defense counsel requested a brief recess.

The Article 39(a) session recessed at 1052 hours, 26 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1059 hours, 

26 April 2010.

The military judge and all parties previously present were once again present.

The civilian defense counsel stated that they would call LCDR Clady.

LIEUTENANT COMMANDER JOHN CLADY, JAGC, U. S. Navy, was called as a witness for the defense on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is LCDR John Clady, JAGC, USN, and I’m currently stationed here at Great Lakes at Region Legal Service Office Midwest, detailed as the SJA to Recruit Training Command. 

Questions by the civilian defense counsel:

I took over the SJA billet officially in July 2008.  I was sent here for a period of time TAD and Captain Andrews was here during that period.  Once I went back to D.C. and officially PCS’d here, I can’t recall if Captain Peterson had already taken command, but he and I came on board around the summer of 2008.  My TAD before was as SJA for about 30 days in June, the SJA at the time had a family emergency and had to leave, and since I was going to be executing PCS orders, they brought me over early TAD.  I worked in Civil Litigation in Code 14 in D.C. prior to coming here.  SJA of RTC is the only billet I’ve held here.

When I arrived on board and took over as SJA, the CO and I did not have any conversations regarding policy changes on RDC misconduct, but we did have a discussion about policy changes with regard to Recruit-only misconduct.  To my knowledge, I am aware of substantial changes between the way cases were handled under Captain Andrews and later Captain Peterson for Recruits, but for RDCs, other than looking at data, I’m not aware of what her policy was towards RDCs because I only served under her for maybe a couple of weeks.  I am not aware of any sort of explicit discussions about policy changes.

Since I took over as SJA, to my knowledge, no RDCs accused of fraternization-related charges have gone to court-martial.  
CROSS-EXAMINATION

Questions by the trial counsel:

When I’m advising the CO as to what forum to dispose of a case, I take into account the nature of the offense, the character and military service of the accused, the interests of justice, and the appropriateness of the authorized punishment at a particular forum, those are all considerations that the Convening Authority should consider.  We don’t take into account the race or ethnic background of the accused.

REDIRECT EXAMINATION

Questions by the civilian defense counsel:

I am aware that I am testifying because there’s been a motion brought for selective prosecution based on race.

Based on my knowledge of the ways of the world, my experience in the military and outside, my education and whether sometimes race has subtle impacts outright, I think that it depends on the educational level of the person who’s taking those matters into consideration, and you don’t have to be a racist to harbor some subtle biases or prejudices.  I’m not saying the educated people can’t be biased, I’m just saying they’re less likely to be biased.  Based on my views of the world, and this is outside of the military as well----
The trial counsel objected on the grounds of relevance, stating this motion was specifically about the Convening Authority’s selective prosecution and that witness’ views on race relations in the world were not relevant to this motion.

The military judge sustained the objection.

I am a lawyer.  With regard to whether I’ve ever seen anyone come into a selective prosecution motion as a witness and say that they were making the motion because they were racist, this is the first time I’ve ever seen a selective prosecution motion, so this is the first instance that I’ve seen that.
With regard to the people in the command who make decisions, race is not a factor.  Based on my knowledge of this Convening Authority, I would say that the possibility that race could subtly affect how one approaches things and does things does not exist.
I am aware of the charges that have been brought forth against this accused, that he’s charged with fraternization with two of his Recruits, an allegation of touching that resulted in an assault charge and a false official statement to investigators denying the facts.  
I am familiar with the Chief Green case as the SJA, it happened right when I came on board sometime in 2008.  With regard to whether there’s anything in this accused’s background that makes court-martial a more appropriate venue for disposing of the charge than Green, who had sex with a Recruit, the accused is a Chief, whereas Chief Green was a frocked Chief, actually a Petty Officer authorized to wear the rank of a Chief until that promotion became effective.  

I don’t have any specifics on a previous case, Chief Welker, but my understanding that, as far as his background status in the Navy, it was similar to Chief Green and that he was also not actually a Chief, he was a frocked Chief, in essence by law still a Petty Officer.  

The Convening Authority is taking this case to court-martial for many reasons, but it’s not just because he’s an actual Chief, there were many factors presented and considered.  

I’m not really familiar with the Welker case and I don’t recall the Pembleton case.  Green was a frocked Chief at the time, he was not by law a Chief, although he wore the uniform and people called him “Chief,” but he came forth to the Investigators and was very contrite, admitting to his wrongdoing, which is a mitigating factor.  There were a lot more mitigating factors in Green’s case as far as his conduct and behavior after the suspicion arose and he was under investigation.  There were other factors involved besides his contrition in that case.  The Convening Authority considers all the different circumstances in each case, and some of that is the length of service, training, education, potential for continued service.  Other factors are mitigating factors, how well the person under suspicion is willing to admit to their guilt and to come forward in the case, and contrition was just one of the many factors under consideration.  
I’m not aware that the accused has no previous misconduct.  I do evaluate every case, and the accused has had no misconduct at RTC, but I’m not aware of anything that’s not in his service record from previous enlistments.  We consider his background and military service and nature of the offense, all those things.  I’m aware that he’s married, but I don’t know about a child.  I am aware that the accused got promoted.  I am aware of his service overseas.  I am aware that he was a successful RDC.  

RECROSS-EXAMINATION

Questions by the trial counsel:

The Convening Authority takes into account many different factors when making decisions about a case.  Race is never a factor considered.  Ethnic background is not considered.

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The civilian defense counsel stated that he had no further witnesses on the motion.  He then asked the court to consider a highlighted copy of Appellate Exhibit XXII on the motion, which showed all of the staff misconduct related to fraternization.

The trial counsel had no objection. 

The military judge stated that he would consider Appellate Exhibit XXII on the motion.

The civilian defense counsel argued their Motion to Dismiss per Appellate Exhibit III.
The trial counsel argued the motion per their Response to the Motion, Appellate Exhibit IV.

The military judge stated that he would take a recess to consider the evidence on the motion.

The Article 39(a) session recessed at 1124 hours, 26 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1236 hours, 

26 April 2010.

The military judge and all parties previously present were once again present.

The military judge made the following findings of fact on the Defense Motion to Dismiss:  

The court heard the testimony of CMDCM Dodd, who indicated that he had been serving in that position since around November 2008, starting his turnover in August 2008, serving primarily under the command of Captain Peterson, that he had been consulted and looked at all options with regards to discipline, that he served as an advisor and overseer for the Master Chief Review Board where he indicated that when they review cases for disciplinary action, they look to forum and not necessarily punishment;

That CMDCM Dodd further testified to another case of frocked Chief Green where there were other options available in that case that were not available in the accused’s case;

That CMDCM Dodd further testified that with regard to RDCs that fraternization was absolutely forbidden as the Recruits were entrusted to their care;

That CMDCM Dodd further testified that, with regard to the fraternization charges against Chief Pembleton, those charges arose from Chief Pembleton being assigned to OTC in Newport, that while there was no room for fraternization, there was a different level of control there than the level of control here at RTC;

That CMDCM Dodd further testified that, since August 2008, to the best of his recollection, there had been no other Chiefs sent to a court-martial and that, if Green had been a Chief at the time of his offense, he would have gone to court-martial;

That on cross-examination CMDCM Dodd was asked what factors were considered when making decisions as to the appropriate forum, specifically testifying that the factors considered were the nature of the offense, the character and military service of the accused, the interests of justice, the appropriateness of authorized punishments to the particular accused or offense and other factors also considered, that he was specifically asked if race was considered by the command, and he stated that it was not;

That the court also heard from LCDR Clady, the SJA for RTC, who testified that he primarily served as the SJA for Captain Peterson, although he worked for Captain Andrews, his predecessor, for a very short period, and that during that time he had discussions with Captain Peterson concerning policy of discipline, but that it was for Recruit misconduct, not RDC misconduct, and that he was not familiar with any place that might have been in place by Captain Andrews;

That LCDR Clady stated that, with regard to fraternization by RDCs, he testified that it was something not permitted;

That LCDR Clady testified on cross-examination about the factors considered when determining the appropriate level of punishment or referral to a forum for disciplinary matters, indicating that the factors considered were the nature of the charges, the character and military service of the accused, the interests of justice, the appropriateness of the authorized punishment for a particular accused or offense;

That LCDR Clady was specifically asked if race was a factor and he testified that it was not, that he was further pressed on this on cross-examination, and when pressed about whether it could be a subtle factor, he testified that it was not;  

That LCDR Clady was specifically asked about the case of Chief Green, that he initially testified that it was before his time or possibly when he first came on board, but that he knew that Chief Green was a frocked Chief and that there were more options available for him than there were for the accused in this present case;

That LCDR Clady was also asked about the discipline against Welker and Pembleton and testified that he did not have any further information about that, but that in the case of Chief Green, there were some indications that Chief Green had come forward and was very cooperative in the resolution of it and there was more there to mitigate than in the current case;

That LCDR Clady was asked if race or ethnicity played any role in the referral of charges to a court-martial vice NJP or other administrative means, and he testified that that was not considered at all;

That he had reviewed Appellate Exhibit XXII and that he saw very few instances in which Chiefs have been disciplined at all, that there was SWC Pembleton, which was a failure to obey, Article 92, and it was resolved through a non-punitive letter of caution;

That there was the case of Chief Green and the court heard testimony to that, which did appear to be consistent with what’s in Appellate Exhibit XXII; 

That there was also a Chief Powers, an Article 97 fraternization charge and an Article 107, false official statement, in November 2008, and it indicated that it was handled by the CMC on 13 November 2008, and that there was no other information regarding that, other than that entry in the Unit Disciplinary Book;

That there was an entry for Chief Welker, who appears to have gone to NJP for an Article 92 on 4 June 2008, and that there was no additional information on that, other than the entry in the log book;

That there was an MAC Nora Martin, a female, with charges of an Article 92 [Piggyback], that he didn’t know what that was, but that there had been no evidence about that and no further evidence, other than what’s in the Unit Disciplinary Book;

That there was an entry for an ENC Podsiad back in July 2007 for an assault, which appears to have been resolved at NJP in August 2007; and 

That other than those entries he did not see any other Chiefs who have had disciplinary action or referred to NJP.

The military judge stated that, based upon those facts, the law in this case is pretty well established, “that support a defense of selective or discriminatory prosecution, the defendant bears a heavy burden of establishing at least a prima facie case:  One, that while others similarly situated have not generally been proceeded against because of conduct of the type forming the basis of the charge against him, he has been singled out for prosecution; and two, that the government’s discriminatory selection of him for prosecution has been invidious or in bad faith, for example, based upon such impermissible considerations as race, religion or the desire to prevent the exercise of constitutional rights.”

The military judge then stated that, based upon the facts that he had before him, the accused had not met his burden of establishing a prima facie case, and as RCM 306 stated, “Each commander has discretion to dispose of offenses by members of that command.  The commander must take into consideration and balance many factors, including the nature of the offense, character and military service of the accused, recommendations made by subordinate commanders, the interests of justice, appropriateness of the authorized punishment to the particular accused or offense, cooperation of the accused in the apprehension, availability and admissibility of evidence, the effect of the decision on the accused and the command, as well as other factors.”  

The military judge stated that in the case currently before this court, it does not appear that the command in this case did anything other than follow RCM 306, that in particular the testimony and the facts elicited during the testimony seemed to indicate that one of the strongest factors was the appropriateness of the authorized punishment to this particular accused and these particular offenses and that, based upon that, the accused has not met his burden of establishing a prima facie case and denied the motion.

Neither counsel desired to be heard on the ruling on the motion.

The military judge stated that he had considered both the original Appellate Exhibit XXII on the motion, along with the highlighted portion from defense, and then stated that, rather than have two copies in the record, he directed that those highlighted portions be made a part of the original Appellate Exhibit XXII.

The military judge stated that the court would now move on to the Defense Motion to Suppress, which had been marked as Appellate Exhibit V, and the Government Response had been marked as Appellate Exhibit VI.
The military judge stated that, since the government had the burden on the motion, they could call their first witness.

The assistant trial counsel stated that their first witness would be Investigator Jerry Stout.

[END OF PAGE]

JERRY STOUT, Civilian, was called as a witness for the prosecution on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Jerry Charles Stout.  I’m an Investigator for RTC Security and I’ve been in this position for almost 2 years.  Prior to that, I had law enforcement experience as a Police Officer and Supervisor for over 30 years in Woddell, Illinois, until I retired.  I also did 4 years in the U. S. Air Force.  

I became involved in this case when Chief Hicks advised me of a fraternization case and advised me to contact the subject to have him come in for an interview.  I interviewed the accused on 14 October.  I see the accused, ADC Natividad, in the courtroom today, he’s the gentleman in the middle between the defense counsel and the civilian person there.

I did question the accused at that time in a separate interview room, which is just off our main office, over at RTC.  I did not notify the accused; my partner, Gregory Hawkins, called his cell phone and advised him to come in because we were investigating a situation.  I want to say that we interviewed the accused about 1600 that day.  The interview room is approximately 10 feet by 10 feet, and it’s got a table, some shelving, a few chairs, windows with blinds, and it has one door going in and out.  When I interviewed the accused, I was not alone, Investigator Hawkins was with me.
When the accused came in for the interview, I did advise him of his rights under Article 31(b).  I’ve had training in advising suspects of their rights.  I follow a sheet that we have that lists all the rights and, in order, I read each one to the suspect and make sure he understands.  If he doesn’t understand, then I’ll clarify.  If he does understand, then I instruct the suspect to initial each step of the way.  When we’re done, I ask the suspect if he wishes to make a statement or remain silent and seek counsel.  I followed that process in this case.
When I explained the rights to the accused, I asked him specifically if he understood and he answered yes.  I asked him to initial each step signifying that he understood those rights.  After reading these rights, the accused stated and wrote down that he desired to make a statement.

The assistant trial counsel handed the witness Enclosure 10 to Appellate Exhibit VI, the accused’s statement.

I recognize this document as the standard form that we use to give the subject his Article 31(b) rights and have him acknowledge that he understands them, and also to acknowledge whether he wants to make a statement or not.  The initials and signature on this form belong to the accused, and I signed this document as well.  The accused indicated on this form that he wished to make a statement.


The assistant trial counsel retrieved the document from the witness.

I advised the accused about his rights to speak to an attorney, it’s part of the warnings to the suspect that he has that right, but the accused never requested an attorney.  We also have another standard form for a permissive search, so I asked the accused if we could check his MySpace and phone records to inquire into what might be on there to see who he called, who called him, and what information might be on his MySpace account.  On the form, there are rights that go along with the permissive search, so we tell them what it is that we’re looking for, and request permission from them so we can do the search.  The accused signed a permissive search in this case.

The assistant trial counsel handed the witness Enclosure 11 of Appellate Exhibit VI.

I recognize this document as the Permissive Authorization for Search and Seizure Request of the accused’s cell phone records and MySpace account that the accused willingly signed on 14 October.  I also signed as a witness on this document, along with Investigator Hawkins, my partner.  

The assistant trial counsel retrieved the document from the witness.

When going over the permissive search form, the accused never requested an attorney.  I never threatened or coerced the accused and I never made any promises to him.  If someone requested an attorney and I questioned them anyway, obviously I would get in trouble and it would negate the investigation.  

[END OF PAGE]

CROSS-EXAMINATION

Questions by the civilian defense counsel:

I conducted one interview with the accused on 14 October, and then we just went over his Facebook account on the 15th.   

I would never coerce or pressure someone into giving me a statement because I believe it would not be admissible.  I was a Police Officer for over 30 years.  I have testified before on a Motion to Suppress evidence.  I’ve never interrogated an individual where the interrogation was later thrown out.  I’ve never had evidence thrown out.  As I sit here today, I am always going to tell the truth.  I always tell the truth absolutely.  I don’t recall telling the accused that I had some video of him.  I don’t know of anybody saying that in my presence.  I never said to the accused that I had some video of him that proved my case.  

When I called the accused in for an interview, I believe he came over fairly quickly, he was not delayed.  When he arrived, I was in our main office, which is a room similar to this room’s size, it has several desks in it, there’s a locker room off to the side, and the Master Chief’s office is also off to the side.  

Investigator Hawkins and I did the interview of the accused.  I am senior to Hawkins.  With regard to any previous conversation with Hawkins and who was going to be the bad guy and who was going to be the good guy, we really don’t play that anymore.  With regard to whether one person was not trying to be nice and encourage him, while the other person said, “Look, Chief, you better do this right,” that didn’t happen because that’s kind of old school.  Since this is so much simpler than civilian life, I just basically ask him if he wants to make a statement, let him say what he wants to say.  If he wants to make a statement, let him make it, and if he doesn’t, I have him note that and send him on his way.  
Whether I’ve tried to encourage reluctant people to make statements before, my procedure is to ask them questions from any information that we might have and see if he wants to offer a reasonable statement as to why this is the way it is or deny it, and in this situation I had no reason to browbeat your client.  I ask the person if he wants to make a statement, and if he doesn’t, then that’s it.  I never encourage somebody to make a statement, I only tell them what information I know and let them make a decision on that.

In this case, when the accused came in, he wanted to make a statement.  I asked him about his phone records and he was talking to us about them, saying that he had no idea how his phone number could have been on the complainant’s phone.  I never try to encourage somebody to give me a statement if they don’t want to because it’s up to him.  I’m not here to browbeat your client and I’m not here to force him to make a statement.  He’s a grownup and he can make the decision on his own whether he wants to talk to me or not, and I don’t play those games.  

When the accused walked in, I said, “Sir, come on in, we want to talk to you about a complaint that came in,” and explained to him what it’s about.  After I said, “Come on in,” the accused came to me and we walked over to the interview room, told him that we wanted to talk to him about the case.  The interview room is part of the same complex, next to this big area, but it’s sealed off with one door in and out with windows, and that’s the 10 x 10 room.  In the interview room was a desk, several chairs, some shelving and an air conditioner.  I believe we walked into the interview room and the accused followed us in.  

We then invited him to sit down and he did what we told him.  We then explained to him what we were looking at, but it’s impossible to tell you word for word what we said that day because I can’t remember it all, but to the best of my recollection I would say, “Chief Natividad, the reason you’re here is we got a complaint that you’re fraternizing with another subject and we want to follow up on this case.  Before we can do that, we need to give you your Article 31(b) rights so you’re aware of your rights, and then I would do the rights and make sure that he understands.  I don’t believe the accused asked me any questions during the rights, I was talking and he was listening.  He has a copy of the rights to follow along and I have one to read off of.  I put this paper in front of him and I’m telling him all these rights, and he’ looking at it and reading.  

The witness pulled out a copy of the rights advisement form.  

The civilian defense counsel stated that he would use Enclosure 10 to Appellate Exhibit VI instead, the actual copy that the accused initialed and signed, and the witness put his document away.  He then handed the witness Enclosure 10 to Appellate Exhibit VI.

This is the document that I used that day, and I would start with the fact that he’s Chief Natividad and advise him that he was suspected of fraternization, and then I would go into each of the Article 31(b) rights and make sure that he understands, both verbally and written.  

The civilian defense counsel asked the witness to state for the record exactly how he advised the accused of his rights.

I would say, “Number 1, you have the right to remain silent and make no statement at all.”  I would ask him if he understood and he said, “Yes, I do.”  I had already mentioned to him that this was about fraternization, and we don’t talk to them anymore about anything until the rights are done.  Once the rights are done, then we’ll talk to them.  The most important thing is that he knows his rights, acknowledges them and signs the rights.

With regard to number 4, I told him, “You have the right to have either his retained civilian lawyer or appointed military lawyer present during questioning.”  At this point I don’t recall the accused saying, “How do I get one?”  I don’t know if I was with the accused for interview number 5, I’d have to see the interview.  I don’t believe I was with the accused for any other interviews.  To the best of my recollection, after giving him his rights, the only thing the accused said was that he understood them.  I did not hear him asking, “How do I get one?”

Then I went on to right number 5 and I said, “You may terminate the interview at any time,” and I clarified that saying that, “If we’re talking and you want to stop, just say ‘Stop’ and we’ll stop.  If you don’t want to go on for whatever reason, just say, ‘I’m done.’”

Then I read him the presumption, and after I’m done with that, I tell him that he has three choices:  He could talk to us and make a statement; he could remain silent and make no statement; or he could remain silent and ask for an attorney.  At that point the accused chose to make a statement.

Then we tell him what we’re going to talk about, and I told him that we were here to talk about the fraternization and the fact that we had a complainant come in to say that the accused had texted her, followed her, harassed her, and that we wanted to find out about the relationship between them.  At that point the accused told me that there was nothing going on and that’s basically what he wrote.  When he said that to me, I didn’t believe him to be telling the truth, I suspected he was lying.  At that point I stepped out of the room and spoke with my partner and Chief Hicks.  Chief Hicks did not go into the interview room at that time.  

When the accused denied the allegations, I asked him how his phone number could be on the complainant’s cell phone records over 50 times.  I did not get onto my computer at that time and say, “Just go ahead and log onto your account,” because it was not done that day, that was done the next day.  I got the permissive the same day and the same time that I got that.  I saw the accused the next day, but I did not interview him.  I explained the permissive to him the first day, after giving him his rights, and had him sign the permissive, and this was before he denied the allegations.  When he first came in, I told him we were investigating the fraternization, then I read him his rights and, after that, I said, “We also need a permissive for your phone records and your MySpace account,” and I got both at the same time.  I didn’t have a problem with the accused at that time.  I believed he was lying because he said he had no idea why his phone number would be on those records of the complainant and that nothing was going on with this young lady when we had a number of subjects who contradicted that.  

When the accused denied, I didn’t encourage him to change his story, he didn’t tell me anything.  At the point when I asked him about the phone records and why his number was on there so much, that was obviously a thorn and he became upset and nasty and he didn’t want to proceed anymore, he said, “Well, you feel that I’m already guilty,” and with that Chief Hicks stepped in and said, “Chief Natividad, you can make a statement or you can leave,” and with that he got up and left.  I never heard the word “lawyer” from the accused, but I did hear him say, “You guys already think I’m guilty.”  
With regard to why Chief Hicks stepped in and told him he could leave, I could have told him to leave, but I wasn’t ready to say, “Okay, you can leave,” I was going to ask him more about that phone bill.  Since the accused was already upset, Chief Hicks heard him raise his voice and that’s when he stepped in.  When I asked him about the phone records, it’s my opinion that he got upset because he felt that he was caught, and that’s when he said, “You already think I’m guilty,” and he said it in a loud voice and that’s when Chief Hicks came in.  Chief Hicks didn’t come in to break up something that was going to happen, but just to tell him that he could either make a statement or leave, but I can’t speak for Chief Hicks.

To the best of my recollection as I sit here today, I never heard the accused say, “How do I get a lawyer?” or “How do I avail myself of a lawyer?”  I’m not upset.  I never get upset, I’m retired, I don’t need to be upset.  In 30 years of being a Police Officer, I don’t adjudicate the law, I only get the information.  This gentleman adjudicates, so I have no reason to be upset.  

On day one the accused was in the interview about 30 to 40 minutes.  

If the rights advisement and permissive search only took about 7 minutes, that’s a good question as to what happened in the rest of the time.  With regard to why there’s 23 minutes missing of interrogation, that’s because it’s not there, that’s as far as it went.  I understand that I said it lasted 30 or 40 minutes, but I don’t remember the other 23 minutes, only what I have here and what I’ve mentioned.  Part of the time could be when I went out to talk to Chief Hicks and my partner on the side.  I told Chief Hicks that I felt that the accused was not telling the truth because he couldn’t come up with a reason why his phone number was on this lady’s phone records and with other people coming in and saying that something was going on, which was contrary to what the accused said.  Chief Hicks felt that the accused was about to tell the true story.  I said I would ask him and see what happens and find out whether he wants to explain the phone records and, after a while, I walked back into the room.  For the rest of the 19 minutes I was probably listening to the accused telling me that he doesn’t know why and to write out the rest of the statement that he was writing.

The accused had paper in front of him and with a pen began to write out a statement.  He said he wanted to make a statement and he just started writing.  I did read his statement, but I didn’t feel it was the truth based on the other parts of my investigation.  I again asked him why his phone number was on the complainant’s records over 50 times, and that’s when he got upset.  To the best of my recollection, that was the only type of conversation going on in there.  Chief Hicks knew what was going on in the room because he could hear it through the ceiling system as he was in the locker room right next door.  Someone could whisper in that room and it could probably be heard in the next room.   There’s no one-way mirror, it’s just a regular room, never originally intended for an interview room.  Chief Hicks was on the outside of the interview room because I guess he felt he didn’t need to be in the room because me and Investigator Hawkins were already in there, but you’ll have to ask him.  
While I was doing all this with the accused, Investigator Hawkins was basically listening and pointing out the fact that the accused’s phone number was on the lady’s phone records.  Hawkins was sitting down.  I was sitting in front of the accused and Hawkins was sitting to my left facing the accused.  I don’t believe Hawkins said anything except asking about the accused’s number on the lady’s phone records, and that’s about as far as we got because that seemed to anger the accused where he raised his voice.  
Initially when the accused first came in, we told him we were investigating fraternization as we were going down the sheet, then we gave him his rights, then we told him that we had a complaint that he was following one of the Recruits and that there was some type of texting or communication with this Recruit while in Basic and after she had transferred to “A” School, and that there were others who had made out statements supporting that information.  

Once the accused left that first day, I did not have any other contact with him that day.  The next day I had contact with him again.  We needed to look at the accused’s phone records and, since he left the day before, we called him on his cell phone number and there was no answer, it was no longer in service.  We went over to his duty station and advised him that we went through his phone records and asked him to come over to our office, which he did.  When he arrived, we went on the computer and pulled the phone records up.  I did not advise him again that he had the right to remain silent or that he didn’t have to agree to this search because he had already signed the permissive search the day before and it was good from the 14th through the 21st.  I did not advise the accused of any rights on this next day.  
While interviewing the accused at any time, I never told him that he was suspected of assaulting anyone or for making a false official statement.  

I’m familiar with a piece of paper that has legal services available to a military accused on this base, it’s a Legal Consultation Form, which has hours and phone numbers of attorneys.  If an accused says that he wants a lawyer, then I would give him that form.  If someone doesn’t ask for a lawyer, then I don’t give them the form.

I found out I would be testifying about 3 weeks ago, and I was told by my supervisor, Dennis Johnson, that there was going to be a trial and that we’d all probably be required to testify.  The three pages that I’ve already referenced, the rights advisement and the permissive search, were the only documents that I reviewed.  The only statements of the accused that I reviewed were the ones that I had any contact with.  Besides talking to each other that we had to be here, that’s all we talked about, the surprise that there was going to be a trial, both a motions hearing and the trial, but not the substance of what we would be testifying about.  
With regard to this motion, I spoke to my partner, Greg, to make sure we had the correct paperwork and that it was in order, and basically what happened when we were with the accused during the interview.  We went over the facts that we remembered for the day that we interrogated the accused, any good lawyer or police officer would do that because it’s to basically refresh your memory, make sure you have the facts right and that you don’t make statements that would not be consistent with what happened.  

As an Investigator who interviews people on a regular basis for a long time, the truth shouldn’t change at all.  I felt comfortable to come here and testify from memory, but it’s out of habit, that’s how I was taught in Police Training School, and that’s how I was taught by my supervisors.  The truth doesn’t change.  I’m not afraid that my memory would fail me on what happened that day.  I wasn’t concerned about anything, I just did it out of habit.  That habit doesn’t really help much, it’s just to make sure that I have it exactly the way I put it down.  It’s a useful habit to make sure that I have my facts in order.  When I’m telling the truth, the facts don’t change. My facts and the truth are always in order.  With regard to whether I do that to make sure my facts are consistent with my partner’s, I know what you’re saying, but I have not done that.  The only papers I pulled out were those that pertained to me particularly, I didn’t even look at the other ones.

I spoke to Hawkins and we talked basically about the Article 31(b), the fact that we asked the accused about the phone records, and the fact that the accused was called to come over.  I went over with Hawkins that I did the Article 31(b) correctly and that I had the accused sign it correctly, and that was it.  I didn’t tell Hawkins to say anything, and I would never suggest or tell him to say anything that was not the truth or otherwise, and I take exception with your inference.  
With regard to the Article 31(b) rights, I said that I just wanted to make sure that he was called over, that we properly told him about his rights, which I was sure we did, and the fact that he signed them and that he put down on the paper that he wanted to make a statement.  I had the conversation with Hawkins about the accuracy of how I did the Article 31(b) to make me feel better.  I was certain, but I’m sure, just as you did before you came here, that you overlook everything you wrote down and everything you have and you’ve rehearsed it or played it out or did whatever so you’d be prepared for court, and that’s what I’ve done so I could be prepared for court.  I just reviewed the documents that I did.  Hawkins and I just went over the 31(b) rights, and the refusal, the fact that we got him over by calling his cell phone, and the fact that he had no idea why his phone number was on the lady’s phone records.  It was basically a one-way conversation, but I didn’t tell him that’s what happened.  I reviewed what actually happened.  In my mind there’s a difference between telling him what happened and reviewing what happened.

I also spoke to Investigator Perry Montgomery because he went with me to contact the accused on day two.  With regard to the pause I took there, it wasn’t that I forgot his name, I had some food left in my teeth that I was trying to get out, and if you want me to pick it out, I’ll do that, but it’s still in there and it’s annoying me. 
We just talked about the fact that we called the accused over, he came over and we pulled up his records and there was nothing there, and Montgomery said, “That’s basically what happened.”  I told him what I thought happened as it happened.  With regard to whether I would want Mr. Montgomery to think the same way I did even if he thought something differently, hopefully he is capable of thinking for himself.  The truth doesn’t change.  The only reason we had that conversation was in preparation for court.  Mr. Montgomery was on the same sheet of music as me.  
REDIRECT EXAMINATION

Questions by the assistant trial counsel:

Since the beginning of this year we’ve had 21 cases at RTC.  I don’t do a lot of interviewing because normally it doesn’t even get to that point.  

This event occurred back in October, a while back, and I was reviewing the statements to refresh my memory.  I never told anyone what they should say.  

Other than the ones I’ve already mentioned that I talked to, I also talked to you, the prosecution, about 2 weeks ago.  That conversation lasted about 15-20 minutes, it’s an estimate and we didn’t have a stop watch.  When I talked to the civilian defense counsel and said that the accused’s interview was about 30-40 minutes, that also was an estimate because I didn’t have a stop watch, I didn’t record when he showed and when he left, and the time could have been shorter than that.       
When someone requests an attorney, we stop right then and there, give them the Attorney Consultation Sheet and send them off to Legal, we’re done.  This consultation form is something that we have handy and it was there in the interrogation room with us.  
I don’t recall the accused ever asking for an attorney on the 15th of October, I did not hear that.  He never said that he wanted to revoke his permissive search.

If someone makes a statement, that’s absolutely more work for us, and it would be in our leisure interest for someone to request an attorney.  I never told the accused that he could not leave the room.

RECROSS-EXAMINATION

Questions by the civilian defense counsel:

The people I spoke to before coming to testify were Hawkins and Montgomery.  I failed to mention the prosecutors until the assistant trial counsel reminded me of that.  

With regard to my entire testimony, there’s nothing that I forgot to tell you, or people that I spoke to, that I haven’t already mentioned in court, at least not that I can recall.  I don’t think I’ve spoken to anybody else that I may have forgotten.

It’s not my decision if someone wants to get an attorney, it’s their decision, but if they do ask for one, then it make things much simpler for us, we no longer need statements or anything, we just send them to Legal and they take care of it from there, which is the procedure that Legal wants us to take.  If the subject doesn’t want to talk, then we’re done.  I don’t have a preference as to whether they make a statement or not, I just try to get the information and check for accuracy, and if it’s not, then that’s the way it is.  It does make my life easier if a subject doesn’t make a statement because I don’t have to do any reports.  

I would say that most human beings like things easier and prefer the things that they like.  If the subject wants an attorney, that would make life easier for me.  I told the accused that he was entitled to an attorney in the advice, but I can’t directly tell him to go get one, he has to make that decision.

[END OF PAGE]

The civilian defense counsel retrieved the document from the witness and returned it to the court reporter.

The trial counsel stated that he had further witnesses on the motion, but requested a brief health and comfort recess first.

The Article 39(a) session recessed at 1353 hours, 26 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1405 hours,

26 April 2010.

The military judge and all parties previously present were once again present.

The assistant trial counsel stated that their next witness would be Investigator Hawkins.
GREGORY A. HAWKINS, Sr., Civilian, was called as a witness for the prosecution on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Gregory Antonio Hawkins Sr.   I’m an Investigator, Operations Assistant for Recruit Training Command, Great Lakes, and I’ve worked in this position since September 14th of 2009.  I’m also a Staff Sergeant in the Marine Corps Reserve and I’ve been doing that for the past 10 years.  Previously in Atlanta I was working as a civilian contractor for security forces there, as well as being a Security Manager for another company.  I’ve worked in security and public safety for about 6 years.  

I became involved in this case on 14 October, we were coming off of our nightshift with my partner, Investigator Stout, and all of the Investigators were at the school interviewing witnesses pertaining to the case, and at that time we were informed by my Chief that the accused had certain things, like phone numbers and a MySpace account, and that we had to call the accused into the office.  We called the accused and he showed up at our office and that’s how we got tied into the situation.  

Our office is located in Building 1313, it’s on the other side of Navy Federal at Recruit Training Command.  The accused came to see us that evening, close to about 1700 or 1800, and I actually saw him that day.  I recognize the accused sitting in the courtroom today, he’s right over there in the middle between the Lieutenant and the civilian.
When the accused came to our office, we went to the interrogation room, which is just out of our office and to the left, it’s about a 10 x 13 room.  If anyone is suspected of anything under the UCMJ, they’re read their Article 31(b) rights.  At that time, the accused was given his rights.  After that, we informed him that he had options:  One, that he could either remain silent and make no statement at all; remain silent and seek counsel; or choose to make a statement.  At that time, the accused said that he would make a statement.  

Each Investigator has a different way to do the rights, but if you have the form there, you can have the subject read the rights to you. What I do is I have them read the rights and initial beside each one stating that they fully understand their rights.  I also tell them that if they have any questions, comments or concerns, that they can voice them to us and we’ll explain them to the best of our ability.  You could also give them the rights form, while you have another copy of the form, and then you can read the rights to the subject as well.

With this accused, I believe he had a sheet and we had a sheet, and we had him read the rights, and then asked him if he acknowledged them and, if so, to initial besides them.  The accused did not have any questions, at least not to my knowledge.  The accused did choose to make a statement by writing in that little void area on the form that he wanted to make a statement, and then he signed it.  What the accused provided to us wasn’t much of a statement.  At that time the interrogation didn’t really divulge much information.  Then Chief Hicks came in and said that if he didn’t really desire to make a statement, that he was free to go.  

When we were questioning the accused, it was just me and Investigator Stout.  With regard to the layout of the room, there’s a small table, and we’d have the suspect sit on one side and Investigator Stout was on the other side and I was sitting caddy-corner at the edge of the table.  Behind us is a filing cabinet with all the forms, like the Article 31(b) forms, the investigative notes sheets, the rights cleansing information, Line 1 and Line 2 forms, basically all the forms that we may need.    

The assistant trial counsel handed the witness Enclosures 10 and 11 to Appellate Exhibit VI.
I recognize Enclosure 10 as the initial Article 31(b) because that’s my signature here and Investigator Stout’s signature here, and that’s the accused’s signature here.  Those are also the accused’s initials next to each one of the rights.  That’s also the accused’s writing, “I wish to make a statement.”  After we read them their rights, that’s when they initial those.  And then in this void here is where you have them write whether they want or don’t want to make a statement or seek an attorney.  At that time, if the suspect wants an attorney, then we give them the Attorney Consultation Sheet with the hours on it for Legal, which makes our job easier.  This is the statement I got from the accused on 14 October.

The assistant trial counsel retrieved the document from the witness.

The accused indicated to us that he waived his rights and wanted to make a statement.  The accused never told us that he wanted to speak to an attorney.  I would say that the accused’s interview was anywhere from about a half hour to an hour at the most, the interrogation wasn’t going too well, there wasn’t anything.  We had phone records, but his statement pretty much remained the same.  

At the time of the interrogation, all we had was a copy of phone records and MySpace e-mails.  From the e-mail, that’s how we got the phone number in order to be able to call the accused.  Basically we were just trying to find out how did this individual get his phone number, why was he making contact with the person, and trying to find out the correlation between the two people.  The phone records belonged to SR Leamer, and we obtained them because she went to a Lieutenant Ross and disclosed the information about it and gave authorization for the phone records and MySpace e-mail pages to be printed out.  I was not there when she did this, it was given to me by either Investigator Johnson or Chief Hicks during that shift changeover, and second shift comes in at 1330.  

After the accused chose to make a statement, my partner and I asked him what it was about SR Leamer that made him want to make contact with her and whether it something sexual, because some of the e-mails had some terms of endearment like, “I miss you, baby,” and we wanted to know from him what was going on.  There was also some e-mail that said, “I’ve been looking for you for this amount of time.  Why haven’t you called me?  Here’s my phone number again in case you forgot,” which meant to us that SR Leamer had to have had his number on a previous occasion for him to say, “Here’s my number again in case you forgot.”  RDCs are not supposed to make contact with Recruits during training and for 180 days or so after boot camp, so we wanted to know what was going on with this female, but the interrogation just wasn’t going anywhere.  

Based on the information we had, we told the accused that we had his phone number calling SR Leamer’s number, and that his phone number was listed in this e-mail, and the accused told us that there was no relationship there, she was a good Recruit, that he just wanted to act as a good mentor to her and that there wasn’t anything sexual going on.  I asked him if there wasn’t anything sexual going on between them, why were there a total of about 119 text messages and phone calls between them.  

When the accused started to get loud and started yelling, that’s when Chief Hicks and Investigator Johnson came in and asked him to leave.     
It wasn’t just the accused that was loud, it was the back and forth between the three of us.  It was no longer a talking to or communicating, it was more talking at each other, so we figured everyone was frustrated and the accused would not disclose any information, and that’s when the accused terminated the interview.  We had told the accused that he had the right to terminate the interview at anytime, and that’s when Chief Hicks asked the accused if he wanted to make a statement, then the accused said no, so then he was free to go, so he got up and left.  We never told the accused that he wasn’t free to go.  When the accused left, he never said that he was going to see an attorney.  He never mentioned the word “attorney,” because if he had, that would have made our job that much easier.
If someone requests an attorney, we have those Attorney Consultation Sheets, so we’ll have them sign it, and we’ll sign as witnesses, we’ll make a copy for our file and give them a copy, and then they’re free to leave to go to Legal.  We also write down the Case Control number on the top of the form and that’s it.  We did not do that in this case.  

During this 14 October interview when we were asking him about the relationship between himself and SR Leamer, he did disclose that she had an STD, but we had never asked about that.  We did fill out a permissive search for his phone records, but I don’t think we ever received a copy of them.  I was not there when that permissive search authorization was taken, I believe it was Investigator Stout, but I just don’t remember.  

On 23 October Investigator Johnson and I went down to the Atlantic Fleet Drill Hall, which is on the RTC side, to pick up the accused and came back to Building 1313 to the interrogation room.  During that interrogation, the accused asked if I could leave the room, and Investigator Johnson obliged and I left the room.  When we went down to pick up the accused, we had a government vehicle, a Ford Escape Hybrid.
When we were ready to interrogate him, we were all in the same room with the accused sitting here, Investigator Johnson was right across from him and I was again sitting off to the side of them.  Before the interview even got started, I was requested to leave the room by the accused, so I don’t know if he was read his rights again because I left the room at that time.  

Before I left the room, I never heard the accused ask for an attorney.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

I am a Staff Sergeant in the Marine Corps Reserve as a Code 6423, Avionics Electrician.  I’m currently out of my area right now, filling an embark billet.
I’ve previously worked with American Security Programs at NAS Atlanta where I was contract security, working the front gate and conducting random surveillance and flight lab patrol.  I also worked for Security Guard, which is the same company because American Security just bought out Security Guard.  Before that I worked with Norad and Associates as a Security Manager for two shopping centers, and I pretty much worked with Norad for most of the time, just at different locations and sites.  

This is my first job as an Investigator, which began September 14th, 2009.  Before this job, the training I had was just basically dealing with the billets and things I had before.  I’ve never officially been an Investigator before, but based upon the job requirements, it was looking for experience in security, rams, detainee, brig escort and then me being a Marine and working security where they would put me on ASF where I would do certain security details.  I also worked part time for event security at different shows, and that company was OFD, but it was ran by a Master Sergeant, we would do events outside of the Marine Corps, and this was out of America’s Mart in Atlanta, Georgia.  
I went to boot camp at Parris Island, SC, graduating in June of 2000. I’ve never been the subject of any NJP or any type of disciplinary action in the Marine Corps.  I learned how to interrogate people from OJT when I started here at RTC on 14 September.  It was exactly a month that had gone by when the accused was interviewed on 14 October and in that month’s time I had never interrogated anyone else.  Most times I was the secondary person, asking a question here and there, but during that time I was learning from the other Investigators, who were going through PQS at the time.

When I said that it’s easier for us if the subjects request lawyers, now that I’ve been here for 6-7 months I can see that if they want a lawyer and don’t want to make any statement at all, that’s less paperwork and things that I have to write.  If they decide to make a statement, then we have to gather all the information and type it into the Consolidated Law Enforcement and Operations Center system, CLEOC, to make everything legal.  If they choose an attorney and decide not to make a statement, then you don’t have to type anything, you just give them the Attorney Consultation Form, make an investigative note that they requested an attorney, type that in, and that’s the end of my job for that case.  

My job is to investigate allegations of offenses on this base.  My ultimate objective is to get people who committed those offenses and present them to a prosecutor or to the command to be adjudicated.  My job is to find the perpetrators of violations of the UCMJ.  I’m not saying that it’s easier if someone lawyer’s up than having to go do an investigation in the field and have to talk to witnesses, what I’m saying is that it makes it easier for us, as far as paperwork, man hours and time, if a subject requests an attorney.  But for me personally, I prefer that the subject makes a statement because that actually makes them look better, because again they’re not guilty of anything, they’re just suspected of it.  If the subject decides to make a statement, that looks better to you.

In a hypothetical situation, if I was investigating a murder and I’ve got a suspect and he comes in and says that he did it, he tells me where he buried the gun and the location of the victim and signs an admission, I’m not saying that’s harder than if that person lawyer’s up and now I had to go search for the gun and the body and try to get my evidence, it just makes things easier as far as paperwork and things go.  I don’t have a problem talking with people, that’s my job as an Investigator, and for the subject it’s easy on them as well if they choose to make a statement.  But as far as our workload, paperwork and processing, if that subject is not willing to talk and make a statement and wants to seek legal counsel, I’ll just give them the form and then they’re off.  That particular thing is easier, but now I would also have to go into the field and investigate and talk to other people to try to find the perpetrator of the crime because that’s my ultimate job.  If someone comes in and openly admits to something, even though it may take some man hours today or tomorrow, that’s easier than having to investigate it.  
Nobody told me to say that it’s easier to lawyer up, it’s just based upon me being here from September until now.  I’ve only had one person ask for an attorney and sign the Attorney Consultation Form, and when I actually saw what it was, I was surprised that that was it and that was all that had to be done.  With all the other cases I’ve done, 24 ICRs, I’ve always had to go out and talk to the complainant and several witnesses, then finally talk to the suspect, which can take a long time.  If everybody is there in one location, and most of the time they usually are because they’re all there on a ship or in the barracks, then it doesn’t take a long time, but I have had a few times when a person might have been on leave or somewhere else, which would take longer.  The time also depends on how much information they actually want to disclose to us as Investigators.

In this case, we had statements from the complainant and witnesses, and now we were just trying to get the subject for his side of the story, so it depends on how much they want to divulge to us.  If there’s something specific that wasn’t stated or omitted, then we’ll ask specific questions, but that’s pretty much it.  

I was trained in investigation techniques on the job by the Investigators in the office, such as Stout, Johnson, Montgomery and Veness. 

Stout is pretty much straightforward in interrogations.  He’s a retired guy so he’s kind of laid back, but with him it’s just all about the facts and things presented there.  Whatever information he has there, that’s what he goes on, he doesn’t make any assumptions about anything.  He’s not much of a hugger, he’s pretty much straightforward being prior law enforcement, so he just asks specific questions and tries to get down to the center of things.  I wouldn’t say that Stout tries to persuade subjects to say things that they wouldn’t normally say.  
Our job isn’t to persuade anybody, it’s to get the subject to tell us their involvement.  If somebody denies something that we already know the story, I would present it to them in a question, and that their opportunity to say yes or no.  If they say no, but we know in our hearts and mind that the answer may be different, that’s not up for us to decide.  We would ask the person if they committed the murder, even though we had his fingerprints, footprints and DNA, and if the suspect says it wasn’t him, we would ask him verbally again if he did it, and if they still say the same thing, then we’ll write it down and have it documented, which then can be typed into the report and then it’s up for the Judge and jury to decide whether or not that person was guilty or not guilty of that offense.  We don’t use any severe tactics or persuasion, just straightforward questions.

I would never tell someone, “I know you’re lying.”  Who am I?  I don’t have a lie detector.  It could be my gut feeling, but if we have statements from someone else that contradicts what the subject is telling us, that’s on them.  I might say, “Are you sure about that?” and if the subject says yes, then again the statements from the other witnesses would disclose otherwise, but it’s not for me to say who’s lying because it could possibly be the witness lying.  
Based upon the facts and documents that I had in a case, along with his statement, I could tell that something was being left out, so I would give the subject an opportunity and say, “Are you sure about that?” and they can decide yes or no, if they want to add additional information.  That’s why they title it “investigation,” and you ask them, “Is there anything further that you’d like to add to your statement?” and if they say no, then that’s it.  If they think about it and say, “Oh, by the way,” then they might at that time add something in there.

There’s nothing further I would like to add in addition to what I’ve already said.  I did not tell the accused that if he was hooked up to a lie detector he’d be burning now because I knew he was lying.  If the accused told you that I said that, okay, but I didn’t say that.

I did not make that statement about a lie detector machine, so the accused must be lying.  I don’t recall that statement even being made.

I remember “Moment of Truth” in boot camp.  I did not apply some of those interrogation techniques in the accused’s case, not even a little.  I didn’t use any techniques because I was new to this when the accused was being interviewed, and I was not about trying to intimidate nobody.  Even at the “Moment of Truth” in boot camp, if people feel that they have something to hide, then they tell something bad about their past like “When I was in 3rd Grade, I stole some bubblegum.”  In an interrogation, the subject is going to disclose to me what they want to disclose.  I’m not about using techniques, I’m a straightforward person, man-to-man, “Did you do this?  Did you not do this?  If so, then we can work around it.  If not, okay.”  

I wasn’t trying to be nice to the accused in the interrogation because I had a job to do.  I pretty much was straightforward with the accused, which means that I had the facts and I presented the facts to him.  We did get to some yelling.  I did raise my voice, but I wasn’t yelling.  I can’t remember exact words, but I raised my voice to the accused and said, “With the phone records, this is your phone number.  Hey, what are you talking about?”  “That’s not my number.”  “But that is your number.”  I don’t really yell, because if I’m yelling then I’ve lost control and I don’t like to yell.  It got a little bit louder because it was myself, the accused and the other Investigators.  There were possibly other words than what I just said, like in a loud tone “You say she’s got an STD.  What does that have to do with anything?  Is that anything we’re asking you?”  I probably said it louder than I just did, more like “Dude, are you serious?” but you really don’t have to get that loud because the person is sitting directly in front of you, and even like now you’re about 10 feet in front of me and you can hear me well.  That was pretty much the extent of the volume.  

With regard to why I raised my voice, the accused started to raise his voice at me, so it was like, “Dude, I’m not yelling at you, so why are you yelling at me?”  It’s possible that I said that because that’s a common thing that I say, such as “If I’m giving you respect, not yelling and cursing at you, then why are you cursing and yelling at me?”  
I went on to tell the accused about the phone records and the MySpace because that was the only information I had at that time.  I might have said the word “fuck” maybe one time, like in the phrase, “Are you fucking serious?” in a loud, sarcastic tone.  It was not done in an attempt to try to get the accused to be more truthful with me, it was to ask him if he was really serious, “Is this what you want to go to trial with?” or “Is this what you want to go to the Captain with and tell him that this is your statement?”  I raised my voice because the accused had started yelling at me, and I said, “Dude, I’m not yelling at you, so why are you yelling at me?  I’m not one of your Recruits here in boot camp, I’m not anybody else, I’m man-to-man, so you don’t have to yell at me, we can have this conversation with one another, but if you want to start yelling and cursing, probably it’s not going to accomplish anything,” because when you start yelling at one another, you’re talking at the person, not talking to the person.
The allegations were discussed prior to these louder voices and higher tones.  When we were talking to the accused and asking him questions, I had already had disclosed all the information to him and asked questions beforehand in my regular tone, but when he raised his voice and said, “I didn’t have anything to do with this,” I was like, “Dude, all right, well hold on, hold your horses, but if you want to start yelling, we can yell, but that’s not going to accomplish anything.”  

This conversation lasted from about 30 minutes to an hour.  He came in around 1800, at first we read him his rights, and then we discussed the facts about the phone numbers, so that probably took about 30 minutes.  I was there when he was advised of his rights, and that was done by Stout.  I was there for the rights and I signed on the Article 31(b) form as a witness.  

There’s a right on that form that says the person has a right to an attorney, which can be a military attorney or a civilian attorney at no cost to the government, and that he has the right to have his attorney present during the interview.  After the accused was read that right, he did not say, “How can I get one?”  I don’t have any recollection of the accused ever asking for an attorney or “How can I avail myself of an attorney?” at anytime during that interview on

14 October.  I was in the room the entire time.  I did not step out of the room.  I don’t believe Stout stepped out either the whole time, not until Chief Hicks and Investigator Johnson came to the door.  I could have stayed in the room while Stout stepped out because two of us were in there, but I don’t recall that.  When Chief Hicks came in, we both were still in the room.
When Chief Hicks came in, he didn’t say anything to the accused about the fact that he should make a statement because we had a video of him and we knew the truth, nothing like that was said.  

Before I came in here today, I just went over the Article 31(b) rights and the interview of the complainant and the witnesses’ statements and the accused’s statement.  I also reviewed the phone records and the e-mails in this case because that’s all I had.  I did not speak to anyone about my testimony here today.  I did not have any conversation about what I would say or what I would testify about.  I’m positive about that, pretty sure that I didn’t talk to anyone about my testimony here today because I didn’t know what you were going to ask me.  I knew I was coming here based upon an 

e-mail that had my name on it, and the e-mail said that these are the names of the individuals who would testify and it had the time and date.  I knew a possible recollection about what this testimony might be about, but not the whole complete contents of it.  

I believe I’m testifying today because I was an Investigator in the initial interrogation of the accused, along with Investigator Stout.  I don’t know anything about a motion.  All I know is that someone sent an e-mail to our office and they printed it out with all our names on it.  After I was notified by that e-mail, I had no conversation about my testimony here today.  Nobody had a conversation with me about their testimony here today.  

With regard to Investigator Johnson’s style of interrogation, he has more experience and a wider repertoire, so if we’re interrogating somebody, he may come back and ask them more detailed questions because he’s our supervisor.  Johnson is pretty much able to get down to the bottom of things.  He’s not a person to raise his voice, not a yeller, pretty calm, laid back and collected.  He’ll talk to you, he might ask you questions about “Why did you join the Navy?” to see where their head is at, their perspective, just ask open-ended questions with yes or no answers, and then the same way he’d ask them a question in reference to the case and expect a yes or no answer.

With regard to Investigator Montgomery’s style of interrogation, he’s pretty much the same thing, like Johnson, in that he has prior experience working in corrections and being an Investigator.  He’s pretty much laid back and calm.  I’ve been on a couple of cases with him and he’ll ask the subject a question, “That’s your final answer, that’s what you want to write down?  By all means, go ahead.”  

With regard to Investigator Veness’ style of interrogation, he’s a retired Chief, whereas most of the guys are calm and laid back, he’ll just come right out and ask, “Hey, did you do it?  Yes or no.  Tell me about this and tell me about that.”  That’s pretty much how he operates.  

With regard to which Investigator is the most intense person as far as demeanor in interrogations, nobody is really intense.  With Johnson, he’s the supervisor and he asks more detailed questions, but I would say pretty much everybody is at the same level.

When we interrogated the accused on 14 October, that was pretty much the only interrogation, because on 23 October the accused asked Johnson if I could leave the room.  I know why he asked me to leave, and that was because during that first time it got out of hand with us yelling at each other, and probably for him he didn’t want the argument to re-spark itself.  I guess first impressions are a lasting one, and in most cases it usually is, but I guess he didn’t want to deal with me and that’s why he asked that I leave the room.  

During the first interrogation, it became clear to me that the facts the accused was giving us were inconsistent with the facts from our investigation, which led us to believe that he was lying, consequently that would be a false official statement to an Investigator.  I knew that just period, this was an official document and he was sworn to tell the truth, he raised his hand and signed it.
Based upon the statements from the witnesses, the phone records, the MySpace pages with his phone number on it, the information wasn’t adding up to what he was telling us.  One of the girls said in a report, which I read, that he had kissed her or touched her.  At that time I also knew that there was an assault, if that touch was unwanted.  I don’t know exactly what she said, I don’t have the report, I’d have to go back and read everything, but I know there was some jewelry that was purchased.  
Based on my initial reading of the reports, I sensed that this was a nonconsensual act by the accused towards this Seaman Recruit, if the individual reported it.  What I do remember reading myself was that a statement was made that the complainants were at school, they saw the accused’s vehicle on a couple of occasions following them and they felt uncomfortable about it, and they informed some of the other witnesses about the act.  As far as kissing and touching, I’d have to go back and read the entire reports.  I’ve read all the reports, but again I didn’t interview any witnesses in this case.  If it’s in the report and I read it, it’s fair to say that I would be aware of the allegation of kissing and nonconsensual touching, which would be an assault.  I don’t think I actually had that information on 14 October when we interrogated the accused because the report was typed before 14 October.  Everything occurred on 14 October, that’s the day when I know they went over and took statements from some of the witnesses; one of the victims was not even located here at Great Lakes.  All of the information wasn’t compiled on 14 October.  

On 14 October all I had was a couple of MySpace pages and some phone records.  These things were gotten from SR Leamer, but they weren’t personally given to me, they were probably given to one of the other Investigators on the previous shift because, when I came in on my shift, that was given to me to work with.  With regard to the phone calls and text messages, they were all highlighted in green and orange highlighter and there were over a 100 of them.  Some of these were from SR Leamer and some were from the accused.  

I did not use the word “lie detector” during the interrogation on
14 October.  

REDIRECT EXAMINATION
Questions by the assistant trial counsel:

I never made any threats to the accused.  I never tried to coerce him in any way.  I never made any promises to him.  

As an Investigator, I don’t decide which charges to bring against a suspect, that’s based on the victim and what they say was done to them.  After I do an investigation, we type them into the CLEOC system, and then it’ll have the Articles of the UCMJ, Rules and Regulations, and then there’s different paths and you would click it from there.  After we type our case file, we keep a copy in our building, and then we take a copy up to RTC Legal, where they recommend which charges to bring based on a review of the evidence.  Sometimes they’ll accept things as written, make changes, or they may come back and say that they need some further investigation because something else was done.  

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The assistant trial counsel stated that their next witness would be MAC Hicks.

CHIEF MASTER-AT-ARMS JOHN F. HICKS, III, U. S. Navy, was called as a witness for the prosecution on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION


Questions by the assistant trial counsel:

My name is John Ferris Hicks, III.  I’m currently stationed at Recruit Training Command, Great Lakes, where I’m the Security Officer where I pretty much run the physical security and any investigations that go on with staff or Recruits at RTC.  I have a total of seven people working for me, one civilian Supervisor Re-Investigator and six Investigators.  

I know of the accused from the investigation.  I was brought in on the investigation and told that the accused might be involved in a fraternization case and I was given some details in a meeting and told to go ahead and start the investigation.  I then directed two of my Investigators, Stout and Hawkins, to go out and start the investigation.  We had our suspected victims and a complainant, so we went out and talked to them.  After we had all of the information that we needed and got some stuff off MySpace, then we called in the accused to talk to him.  It was one of my Investigators who actually called the accused.  I never conducted any of the investigation and I never collected any evidence in this case.

I saw the accused during this investigation, but I didn’t talk to him.  I was present at my office on 14 October 2009, to the best of my knowledge.  I was aware of the interrogation by Investigators Stout and Hawkins of the accused because I told them to call him in. They called the accused on the phone number we had off the MySpace page, he came in about 15-20 minutes later and my Investigators were interviewing him at the time.  I was in another room, it’s more of a locker room, which is right next to the interview room, but I could hear the interrogation going on.  Sometimes I go in there just to listen because there’s a gap in between the locker room and the interview room and I can hear how things are going on.  I don’t do it all the time, but I did it in this case.  I have done it before, and I’ve done it probably a couple of times since.  I was listening in on this one because it was dealing with a Chief and I wanted to make sure that we were doing the right things and asking the right questions.  

During the interview, I heard the rights being read, then I started listening to the questioning to see if there was anything that my Investigators were missing during their interrogation of the Chief.  At one point the interview wasn’t going well, it was more of a yelling match, the accused was yelling at my Investigators, and then one of the Investigators told him to be quiet, and that’s when I went in there and I stopped the interrogation.  When I went into the room, I said, “Stop everything right now.”  I told my Investigators to calm down.  I told the accused to calm down.  Then I told the accused, “Chief Natividad, do you have anything to say, do you want to tell us anything?” and he said, “No,” and then I said, “Okay, this interview is over,” and then he left.  This was in the later afternoon, maybe about 1530, but I’m not sure.  I would say the interview lasted about 20 minutes.  

I heard the accused being read his Article 31(b) rights, and I recognized those because we read them to every suspect that we bring in.  There are preprinted forms with the rights on them, and these forms are available in the interrogation room.  I train my Investigators to use these forms.  I never heard the accused say that he didn’t want to talk to the Investigators, nor did I ever hear him say that he wanted an attorney.  The rights form notifies that suspect that he has the right to an attorney and it’s a standard Navy form.

If I had heard the accused ask for an attorney, I would have stopped it right then and just said, “Okay, the interview is over,” we would have given him a standard Attorney Consultation Form located in the interrogation room, which we do for anybody who asks for an attorney, and then the accused would have been on his way.   
CROSS-EXAMINATION
Questions by the civilian defense counsel:

In total, I only attended or overheard the one initial interview of the accused, but I’m aware that there were several.  

I did listen to the entire interview of the accused, and I never took a break from overhearing what was going on in the interrogation room.  I never took a break to talk to my Investigators.  The only time I talked to my Investigators was when I went in there to stop the interview.

I did not hear Hawkins say to the accused, “You’re lying and if you were connected to a lie detector, you’d be burning right now.”  When Hawkins raised his voice, he did say that the accused was lying, but he did not say what you were telling me.  Then the accused said, “I’m not a liar” and that’s when the voices started raising and that’s when I went in there to stop it.  I think I might have let it go a little longer because I know how some interrogations go, but then I saw that it was pretty much at a standstill and there was no good information coming out of the interrogation, so then I went in and stopped it.  
I don’t remember when the accused showed up that afternoon or exactly when he left.  The basis for my conclusion that I thought it was 20 minutes long was because that’s how long I felt I was in the room listening to the interrogation, but it could have been longer.  If some of the other Investigators said it was between 30 minutes up to maybe an hour, I understand there’s a big difference between 20 minutes and an hour, but I’ll stick with my “about 20 minutes” because that’s what I thought.  

Prior to this billet, I was at Naval Station GTMO for 18 months as Chief Investigator, which meant that I was in charge of all of the Investigators and the investigations that went on there, what went on behind the wire with the terrorism detainees.  I was PCS’d there for 18 months and, during my time there, I did have a 7-month tour in Iraq.  GTMO was my home base and I went back to GTMO.  While in Iraq, I was the Chief Investigator for Task Force 134, Detainee Ops, which meant that I worked with FBI, DEA and all law enforcement agencies over there interrogating and interviewing suspected insurgents that did crimes against coalition forces.  
We can talk about some of the forms of persuasion that are used to get people to talk about things they don’t want to talk about.
The assistant trial counsel objected to the question, “What are some of the techniques you use to persuade somebody to be more forthright?” on the grounds of relevance since the witness stated that he did not act in an investigative role in this case.

The civilian defense counsel stated that the witness was the Senior Investigator and Senior Police Officer on this base, that he trained these Investigators to conduct investigations, and what he knows is relevant.

The military judge sustained the objection, but stated that if counsel wanted to be more direct and to the area into which he wanted to inquire and tie it in with that, that would be okay.        
I’ve taught my Investigators some interrogation techniques, but not much, I usually let them go on their own.  When I look at their resumes during the hiring process, I know that most of them have some type of police background and know how to do preliminary interviews and interrogations.  
With regard to Hawkins, I know he did some police work before he came up to RTC Great Lakes.  I don’t equate my skills with somebody who stands the gate.  With regard to how Hawkins would know what to do, that’s why I sent him in there on the interrogation with Investigator Stout, and that’s why I listened in on that initial interview with the accused.  It’s possible that Hawkins could have started yelling due to lack of skill, but I just thought that he was new to that situation, so that’s why I went in there and stopped it.  I didn’t hear anything in that interrogation that would have concerned me.  When I went in to stop it, I was thinking that I did have a young Investigator in there, it could have been his first time, but he was in there with a seasoned Investigator, Stout, but at that time I didn’t think the interrogation was going well.  
After the interrogation was over and the accused left, I gave them a little bit of what I thought should have happened:  One, they needed to go in there with a better game plan and know what they’re going to be asking; and two, never start yelling back at a suspect and that they needed to stay calm during the whole process.  I told them that the suspect could be lying or telling the truth, you never know, but even if they’re yelling at you, you don’t want to yell back, you should keep your cool in these situations.  

Prior to the interrogation of the accused, I had read the statements obtained from witnesses and evidence that made its way into the final report.  When I listened to the accused being interrogated, I believed he was not telling the truth.  The allegation of the kissing or touching came after the initial interrogation and we had more names, and then we found out about jewelry and the kissing and touching part of it from a person at Dam Neck.  

When I walked into the room to end the conversation, I did not say anything like, “Hey, Chief, we’ve got you on video, you should come clean.”  I remember talking to my Investigators about it, but I don’t remember saying it to the accused.  I told my Investigators that they should let him know that we could check the cameras at the NEX and see if there was some video in the parking lot to see if we can verify some of the allegations against the accused, this was my advice to my Investigators after the accused had left and after we had discussed it a little bit more.  I know I didn’t say this in front of the accused, but I believe he could have overheard us talking in the office because we don’t have bulkheads all the way up to the ceiling.  The accused could have already left, I know we went into the office and I know the accused walked out of there, but whether he left and came back in or stood out there, I have no clue.  The accused left the room at the end of the interview, and then me and my Investigators went in our office and, when I went outside to come in my office, I didn’t see the accused, so he could have lingered and overheard the conversation.  It couldn’t have happened in the interrogation room.  The Investigators may have told him that we had videos from the NEX in subsequent interviews, but I would say that that is not the truth, and that means that that was a technique that I used maybe to get the accused to tell me or the Investigators the truth.

With regard to the accused being charged with a false official statement, we lie to him.  But when the accused says “I didn’t do anything” and we consider that a lie anyway, you asked me earlier was he telling the truth or not, I went with “not the truth,” and you asked me if I was lying, so I said it might have not have been the truth.  With regard to having video of him, I said it’s not the truth because we don’t have video in the parking lot.

I remember the question you asked me about a lie detector, but I did not hear anything about a lie detector, all I heard was right near the end when Hawkins called the accused a liar in a loud voice.  I know he said some other things, but then things started going back and forth between Hawkins and the accused, that’s when I left and went into the interrogation room.  

Before coming here to testify, I reviewed some documents, such as some of the statements of the accused where he said that he texted one of his ex-Recruits, plus I reviewed a couple of other statements, specifically the initial statement with Investigator Stout.  I read through the whole case file, but I didn’t read verbatim, just brushing up on some stuff.  

I didn’t talk to anybody about the case, except for my Investigators.  We talked about the case when we were doing the interrogation.  I was informed, along with Investigator Johnson, via e-mail either last week or 2 weeks ago that we would have to come here to testify.  I forwarded the e-mail to my Investigators as “FYI.”  The e-mail for the Investigators to be here on a certain date came later, I just told them FYI that this court-martial for the accused was coming up.  

We got another e-mail about a week later with the date and time.  

After receiving the first e-mail, I did not have any conversation about the substance of testimony that would come out in court, we were just given a heads-up that the court-martial was coming up and to review our documents for it.  There were no other conversations besides that.  None of my Investigators approached me to ask me to help them remember things about what they did.  To my knowledge, none of my Investigators sought out other Investigators to try to help them remember facts about their investigation.  I received an e-mail, I reviewed the case file before coming here, and I suggested to my Investigators that they review their case files before testifying, but there was no conversation about any of the substance that would come out in court.

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The trial counsel requested a recess prior to the next witness.

The Article 39(a) session recessed at 1530 hours, 26 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1550 hours, 

26 April 2010.

The military judge and all parties previously present were once again present.

The assistant trial counsel stated that their next witness would be Investigator Veness.

WESLEY V. VENESS, Civilian, was called as a witness for the prosecution on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Wesley Vinton Veness.  Currently, I’m an Investigator with RTC Security, Great Lakes.  I’ve been there approximately 18 months.  Prior to that, I was in the Navy and retired after 22 years of service, and I retired as an E-7, Damage Control System Chief.  My last tour out of Naval Base San Diego I was assigned as Chief Master-at-Arms and, other than turnover and with the Legal Officer at the installation, that’s about all the training I got because it was an assigned collateral billet.  
I got involved in this case because I was assigned by my Chief, MAC Hicks, to question the accused.  Hicks is my Supervisor for RTC Great Lakes.  Before I questioned the accused, I had some information about the case.  I had questioned one of the alleged victims, SN Leamer.  I also had some phone records that I reviewed from SN Leamer, but I’m not sure because that was turned over to me by the prior Investigators.  

I was told to interview the accused sometime in the afternoon last October 14th, if I recall, around 1400.  It had been another day and Chief Hicks thought maybe the accused had had some time to cool down from the previous day’s interrogation, so I went over to the Atlantic Fleet Drill Hall, where I was directed to go, and the accused was there.  
When I arrived, I went into the building, Master Chief Barnes met with me and directed me into the office, and the accused came into the office as well.  I then explained to him who I was and where I was from and what I was there for.  I told the accused that I was there to question him in regards to SN Leamer, but I didn’t give the accused any more specific information.  I had talked to SN Leamer before this.  

Before questioning the accused, I read him his rights, and that’s what we’re trained to do, and it’s stressed to us by my Chief that it has to be done.  There’s a standard form that we utilize, it’s the Military Suspect’s Acknowledgement and Waiver Form.  I don’t have the form in front of me, but if I were to give somebody their rights, I would give the form to the suspect, which I did in this case, and then I read each statement to him and ask him what it is.  I also have him verify his name at the top, the building, the date, where we’re at, and then I read all of the rights verbatim, and he also has it in front of him so he can read it too.  
After I read a particular line, I ask him if he understands or has any questions.  If he says he understands and has no question, then I’ll ask him to initial next to that particular number.  I do each right separate, and when I’m done they would initial, and the accused did that in this case and didn’t have any questions about his rights.  He did state, “I just did this yesterday, I understand my rights,” and then I explained to him that I had to do it, and he understood.  I would read a line to him and then say, “Do you understand that?”  If he says yes, then I would say, “Please initial to the left of that number.”  The accused waived his rights and agreed to talk to me and then provided me with a written statement.  
The assistant trial counsel handed the witness Enclosure 3 to Appellate Exhibit VI.

This is the Military Suspect’s Acknowledgement and Waiver of Rights for the accused that I provided to him that day that I went over there, which was 15 October 2009.  Those are the accused’s initials next to each number, and that’s his signature to the bottom and to the right.  The accused wrote on here, “I desire to make a statement.”  With regard to right number four, which deals with the right to an attorney, the accused’s initials are next to that right.
With regard to how I go about taking a statement from a suspect, I don’t just tell them to write stuff down, I let them know who I am and why I’m there, and in this case the accused had already talked to the other Investigators the day before, and I told him that I would go over his Article 31(b) rights again, which we did, and then he signed off on those, and I signed as well.  Then I asked the accused to explain what relationship, if any, he had with SN Leamer, and the accused explained that to me.  That’s generally my process and this is exactly the process I used for the accused.   

On the second page of this document, the top half has Q. and A. and I specifically wrote Q. and then the question, and then I put A. for answer, and then I give it back to the suspect.  My handwriting is with the Q. and the question and then the letter A., but the answer is in the accused’s handwriting.  After I write out the question, I then hand the form back to the suspect, ask him to read the question, if he understands it and, if he says yes, then I ask him to answer the question, which is what I did with the accused.

Down at the bottom of the page are the accused’s initials, and that’s just to initial at the end of the entire document, and there’s one at the beginning as well to indicate the beginning and end of his writing.  On page 1, right in front of the letters “SR” those are his initials “MPN” and then again at the end, basically saying that these two pages belong together.  That’s my signature on the bottom of the second page on the left side, and on the right is the accused’s.

While taking this statement from the accused, at no time did he say that he didn’t want to speak with me.  I went over each one of those rights twice to make sure he understood, and I made the statement, “Are you absolutely certain you understand this,” those are my words.  The accused never asked to see an attorney.

When someone requests an attorney, immediately I give the Attorney Consultation Form, which I carry in my briefcase, and it’s a form that he would bring up to the Legal Office and RTC Security in order to speak to an attorney for legal advice.  If he had asked for an attorney, I wouldn’t ask any more questions, I’d just provide the form to him and that would be it.  I did not provide him the form in this case because he didn’t ask.

During the interview, I never threatened or coerced the accused at all.  I never made any promises to him.  With regard to the overall atmosphere, I was very cordial to the accused, other than when I first walked in, he was a little apprehensive of the investigation starting again, and I just explained to him who I was, that it was a different day, that I would not disrespect him and not to disrespect me, and from then on we had a very cordial conversation, no heated arguments or anything.  

The assistant trial counsel retrieved the document from the witness.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

I began my Navy career August 20th, 1986.  I was a Damage Control System Chief when I retired.  I did a tour as a Chief Master-at-Arms, even though I was still a DCC.   

I began this job September 29th, 2008.  Before being hired for this job, my main experience was the Chief Master-at-Arms tour at San Diego, I got basic on-the-job training, and it was an assigned billet for me.

At the time when this investigation began about mid-October 2009, prior to talking to the accused, the only evidence I had was the statements from SN Leamer.  I recall SN Leamer saying something about a kiss in a parking lot in her statement.  To my knowledge, this was a nonconsensual act on her part.  I’m not uncomfortable saying that, but it’s because at the time she said that to me, I didn’t understand everything else that was going on.  After further statements that she had talked about, then it appeared to me as nonconsensual.  I came to the conclusion that it was probably nonconsensual after I had completed taking a statement from SN Leamer, and that was prior to

14 October, at least a few days earlier.

When I interviewed the accused on 15 October, I was aware of the allegations from SN Leamer, and that the accused had been interviewed on 14 October by Investigator Hawkins and Stout.  At that point, on 15 October, I did not know that the accused had denied any of the allegations on 14 October, I was directed to come over and question the accused.  On 15 October I knew there were phone records and, from what I understood, the accused denied these phone calls or text messages, and that was one of the other reasons I was going back over there.  

Based on my conversations with Chief Hicks, those denials by the accused would have been a lie.  If I took the facts as described by SN Leamer and the phone records, it would’ve appeared to me and Chief Hicks that the accused lied to someone prior to me on 14 October, and I was aware of that.  I’d say that the interview lasted about an hour on 15 October, but it wasn’t all interview because that included the 31(b) rights and then the close out of the statement.  I think we talked about SN Leamer and their relationship, if any, for about 10 or 15 minutes and then he put it in writing on his statement.  I told him to take all the time he wanted, and then we closed it out after I wrote the questions.  Hawkins did not show up at all that day, it was just me.

With regard to getting on the computer and obtaining phone records, I did not do that.  All I had was a particular page with a phone number in question.  I did not print any records out, that was done by the other Investigators or obtained by them.  It was not done in my presence.  

When I read the accused his rights, he did not say, “How can I obtain a lawyer?”  If he had said that, I would have given him the Attorney Consultation Form, directed him where he needed to go, and then I would have left.  If a suspect requests an attorney, then I give them that Attorney Consultation Form.  I have given that form out without a request because they refused to make a statement, and I don’t tell them what to do, I just explain the form and where to go with it.  I don’t tell them what it’s going to do for them or anything.  I do it when they refuse to talk because that was a standard policy/procedure that we’re required to do, which was directed by my boss, and it’s done rather than leave something open-ended and they would not lose focus on this particular individual.

I think I was notified the beginning of last week by my Supervisor that I had to testify here today.  He told all of us in person that we were required to come and the time we needed to be here, that’s it.  He didn’t really say anything about reviewing our files, but I think that was something I did on my own just to make sure.  I didn’t speak to anyone about what I would testify to in this case.  No one approached me to try to get me to help them to refresh their memory on any part of the investigation.  I was kind of alone on my part of the investigation, so I didn’t have anybody really to do that with.

I did review my 31(b) rights that I did in this case, the same exhibit that we just went through.  I didn’t review anything else.  
I did not interview the accused again after the 15th of October.  

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The assistant trial counsel stated that their next witness would be Investigator Johnson.
[END OF PAGE]

DENNIS J. JOHNSON, Civilian, was called as a witness for the prosecution on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Dennis Jerome Johnson.  My current position is Investigator/Supervisor at RTC Security.  I’ve been a Supervisor since November of 2009, but I’ve been employed as an Investigator since October 2007.  Prior to this position, I was a Master-at-Arms for the Navy for 7 years, and then I worked in a correctional facility in Mississippi as an Internal Affairs Investigator for 
4 years.  While in the Navy, I was stationed at NAS Mayport, NAS Jacksonville and then on board the USS GEORGE WASHINGTON out of Norfolk, Virginia.  
With regard to whether I have any law enforcement training, I attended a portion of the Police Academy in Pearl, Mississippi dealing with interrogations, interview technique, crime scene investigation and fingerprints.

I became involved in this case when I had the opportunity to interview the accused twice.  I recognize the accused, he’s the one over at there between the Lieutenant and the civilian.

The assistant trial counsel stated that the witness had correctly identified the accused.

I questioned the accused after the first allegation came out with regard to SR Barnes with Burrs being IT’d by him based on his affiliation with one of the other Recruits in the case.  The second time I talked with the accused was when the photos were presented to me by Chief Sanchez in regards to jewelry that was allegedly purchased by the accused.    

The first interview was before 23 October because I believe the 23rd was the last one.  On the first occasion, it was a Q. and A. session and we discussed it prior to.  On the last interview on 23 October, prior to lunch, I advised him about his rights, about the photos, and just asked about the jewelry, and at that point he spoke candidly.  After that, he said that he had a lunch date with his wife and wanted to leave.  In the process of that, he said that he didn’t want to write a statement.  Then I presented him with the Attorney Consultation Form and he left my interrogation room.
During the first Q. and A. interview, we have standards form that we use, and I try to keep my questions just to the allegations at hand, no more, no less.  When using the standard form in questioning someone, I read them their rights.  The Miranda rights are laid out in steps 1 through 5 on the form and we go through them to make sure that the suspect is aware of their rights.  After that, we ask them again if they understand their rights.  At that time we have them write down whether they choose to make a statement or not, and then sign the document.  I followed this process with the accused, reading him items 1 through 5, and I don’t recall if he initialed next to the rights on my form or not, but there obviously is his signature at the bottom and his handwriting of whether he chooses to make a statement or not based on his understanding of those rights.
The assistant trial counsel handed the witness Enclosure 4 to Appellate Exhibit VI.

This is a rights advisement form, Article 31(b), for the accused, and this is the form I went through with the accused on 23 October.  Those are the accused’s initials next to items 1 through 5, and that’s his handwriting where it says, “I wish to make a statement,” and that’s his signature next to that.  
When questioning someone in a Q. and A. scenario, we talk generally beforehand and, after the rights advisement, we ask questions about the allegations.  If they choose to write a statement, but do not cover the allegations, then we’ll go back to a Q. and A. for clarity purposes to make sure they touch bases on all the allegations being made against them.  

There’s four pages to this statement.  At the bottom of page 2, that’s my signature to the bottom left, and that’s the accused’s signature to the bottom right.  On pages 3 and 4, the same thing, and then that’s the end of the statement.  At any time while going through the statement, which started at 11:22 and ended at 12:01, the accused never asked to speak with an attorney or that he didn’t want to speak to me anymore.  
I never made any threats or promises to the accused.  I never coerced the accused at all.  When I do Q. and A., it’s only to specifically address the allegation made against him, no more, no less.  The tone of the questioning was calm; I keep the same monotone voice because there’s no need for it to become a hostile environment.  

If the accused had wanted an attorney during this interview, I would have stopped the interview, gave him the Attorney Consultation Form and let him leave the interrogation, which is standard practice.  Any time a person asks for an attorney or if he refuses to sign a statement or write anything down, then we also go to the Attorney Consultation Form, which is a standard form that we use.  We have all the standard forms in the interrogation room, such as the Article 31(b), voluntary, line 2 information, the Attorney Consultation Form, DD-2708, and a detainee escort sheet, and the forms are also in our investigative briefcase, if we have to go out to the scene and do an interview there. 

I also interviewed the accused a second time, I think it was in October sometime, or it may have been in November.  This interview covered the allegation about Barnes, and the next time that I had the opportunity to talk to him was when the photos of the jewelry was presented to me by Chief Sanchez.

The assistant trial counsel retrieved the document from the witness.

The last time I questioned the accused, Hawkins and I picked him up at the Atlantic Free Drill Hall and brought him back to Building 1313 and we went inside the interrogation room.  Prior to advising him of his rights, he looked at me and asked for Hawkins to step out of the room.  I asked Hawkins to step out, which he did, and then I proceeded with Article 31(b).  This is not the same as when we did the 4-page statement.  

The second time I questioned him, I also read him his rights and I used the same form.  I don’t remember on that one if I had him initial by each right because that was October/November of last year. 

The assistant trial counsel handed the witness Enclosure 5 to Appellate Exhibit VI.

I recognize this document as the Article 31(b) rights advisement for the accused.  Those are the accused’s initials next to items 1 through 5, that’s his signature, and there he says, “I desire not to make a statement.”  During this session, when I brought the photos in, having done the rights advisement, all of the documentation was laying on the desk between me and him in the interrogation room.  The accused said, “I just want this to be over.”  He made comments that he purchased a Guess Watch for Recruit Dorion, who had problems taking a test, and it was a gift that was supposed to encourage her to take the test.  I had not looked at SR Dorion’s hard card at that point in time, but I made note of it because he said it.  I went back and actually got SR Dorion’s hard card and it was true that she’d had problems with tests two and three, which gave credibility.  
The accused then denied going out to a hotel or anything other than that, and then somewhere along the way he said, “I’m going to lunch with my wife, I don’t have time to finish this out, I’m going to write a statement,” and that’s when I presented him with the Attorney Consultation Form.  All of the documentation was on the table at the time, I didn’t take anything off the desk and put it in a folder or any other special location from the time we started the interview process.  I don’t recall whether it was before or after that he wrote, “I don’t choose to make a statement.”  The accused never told me that he didn’t want to talk to me at any point in time.  He didn’t say that he wanted to talk to me prior to going to lunch.  I tried to impress upon him that this was his career, that the allegations were made, and he fumbled with his cell phone and I felt that he was recording the interview, but he kept saying, “I’ve gotta go, my wife is waiting on me, I’ve gotta go,” which was kind of odd because we picked him up and brought him over to Building 1313, and because he was in our custody, I don’t see where he could have called her to let her know where he was, but he kept saying, “I’ve gotta go, my wife’s waiting on me.

The accused did sit down with me, initialed all of his rights and was willing to talk to me, and he finally admitted to buying the watch.  The first thing he said was that he paid $10.00 for the watch, which surprised me, so I asked, “A Guess Watch for $10.00?” and then he said, “Well, $20.00 or $30.00 for the Guess Watch,” and then he proceeded to say that the other items, jewelry, were items that had been abandoned from a previous Division in the ship and compartment.  When he said that, I annotated that and then I went back to his partner, the MA1 who was on push with him, and asked him, “Here are the photos.  Did you ever see any of these idols lying around in the compartment?”  The MA1, who is Hispanic, said that he never saw the jewelry in the Department whatsoever.

When the accused was giving me a statement, at no time did he ask for an attorney, nor did he ever mention the word “attorney.”  When the accused initially started to talk, he just said, “I just want it to be over” and “Yes, I bought the watch,” those were his words.  Then somewhat later on he started fumbling with his cell phone and that’s when terminated the interview.  Prior to him leaving the room, that’s when I gave him the Attorney Consultation Form.  

The assistant trial counsel handed the witness Enclosure 6 to Appellate Exhibit VI and retrieved Enclosure 5.

This document is the Attorney Consultation Form, which is something we normally use in our practice, and it’s a form that protects the rights of the suspect.  If he wants to consult a lawyer prior to questioning, as is his right, or if refuses to cooperate with the investigation, it protects his rights.  This was the form that I gave the accused when he said that he didn’t want to speak to me.  When the accused didn’t want to cooperate any further by writing a statement, I told him that, before he left, I needed to present him with this form.  There’s two copies, one is signed and retained for the record, and the other one was presented to the accused at that time.  I gave him this form despite him not asking for an attorney.  Having verbally just talked, when he said, “I don’t want to write a statement and I’m going to lunch,” I told him that, to protect his rights, I had to give him this form, and I handed it to him.  That’s my signature on the form and the other one is the accused’s.  

Prior to the accused saying that he didn’t want to speak to me anymore because he wanted to go to lunch, he was very urgent about the lunch saying, “I’ve gotta go, my wife is waiting on me,” and I tried to impress upon him that there were allegations against him and his career, but his lunch date seemed to be more important at that time.  When it came down to it, I asked him if he wanted to write down what we had discussed openly, and he said, “I don’t want to write anything down, I’ve gotta go, I’ve gotta go,” but he had willingly told me earlier in an oral statement.  
When he saw the picture, he said, “I just want this to be over” and he started to talk about it spontaneously.  He never asked for an attorney at all.
CROSS-EXAMINATION

Questions by the civilian defense counsel:
When I interviewed the accused both times, I knew that there had been multiple e-mails exchanged, there was a phone number in the e-mail and, through the different interrogation sessions, we found out that the telephone number was his.  There were further allegations made that one of the Recruits was IT’d by him because of a relationship that he had with one of the alleged victims and that jewelry had been purchased for another Recruit that had been in his care.  I was aware that he had been interviewed before and had denied those things.  
During this whole process, different allegations came out, but initially it was just e-mail and a phone number.  After interviewing the victim, that’s when the allegation of the IT session came out, that he needlessly IT’d an individual, so I went back to ask him just about that and just to cover bases for any and all previous inquiries.  I believe there was consistency in all his prior statements that he had no knowledge and that he hadn’t done anything, no communication, no nothing.  Based on the previous interviews, those were his statements, so I could not, at that point, say whether he was being truthful, deceptive or not, the only thing we had to go on was that allegations were made against him, and every time we interviewed him, it was just to ascertain his viewpoint, whether he had something to do with it or not.  I did not want to make any conclusions at that time, and I was taking the accused’s word at face value.

With regard to whether I ever believed that he was lying, in my first interrogation with him, I asked several questions like “Did you have any kind of relationship or phone conversations?  Did you buy any jewelry or do anything?” and up to that point he consistently said no, and then in my last interrogation he told me, “I’m tired of this, I just want it to be over, I bought the Guess Watch,” which was by his own admission, not my opinion.  The only time I formed the opinion that the accused had not been telling the truth was probably around the end of October or beginning of November timeframe.  
When the accused told me that he had lunch plans with his wife, to me it seemed like he minimized his whole Navy career because that’s what was held in balance, there were accusations being made of misconduct and it seemed so casual to him that his lunch date was far more important than to answer questions about his career.  I was uncertain of whether it was a pretext to get out of there, but I just wanted to impress upon him the gravity of the allegations being made against him.

There was only one session where I brought up his wife, and the accused became defensive and said, “I do not want to talk about her,” and I never pursued questions about her because she wasn’t relevant to the case.  

I presented the accused with the Attorney Consultation Form when he said he didn’t want to talk anymore or when there’s any lack of investigation in the case.  In this case he had already talked freely with no problem, but when I asked him to write down what we discussed, that’s when he said, “I don’t want to write anything down, my wife is waiting on me and I’m just ready to go.”  I told him that in order to protect him, I gave him the Attorney Consultation Form, and that’s an SOP for us in order to protect the rights of any person, even when he doesn’t ask for it.

EXAMINATION BY THE COURT-MARTIAL

Questions by the military judge:

I don’t have the Suspect’s Acknowledgement form, Enclosure 5, in front of me, but I do have the Attorney Consultation Form, Enclosure 6.

The military judge asked that enclosure 5 be provided to the witness, and the assistant trial counsel handed Enclosure 5 to Appellate Exhibit VI to the witness.
I see where it says “I desire not to make a statement,” but I don’t recall when he wrote that on there.  All documents were lying right on the table.  I remember passing him the Attorney Consultation Form, but I don’t remember him writing that on there, so I don’t know if it was before or after he wanted to go to lunch.  

REDIRECT EXAMINATION

Questions by the assistant trial counsel:

With regard to whether the accused ever said that he didn’t want to talk to me prior to mentioning meeting his wife for lunch, he was fidgeting with his phone and he kept looking down at the floor for the duration of the conversation.  And when we discussed the jewelry, he said that he wanted to be honest and bring it up before then, but that he did not trust the other Investigators in my office.  I told him that I was not yelling at him or doing anything and that he could have requested that his case be handed over to me or Chief Hicks at any time and told us about it, and then he dropped his head again.  He never said he didn’t want to talk to me until the end, then he kept looking at his phone and the time and that’s when he kept repeating, “I don’t want to write anything down, my wife is waiting on me, I’ve gotta go.” 

The witness handed the exhibit to the assistant trial counsel.

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.
The assistant trial counsel stated that his last witness was LCDR Clady.

LIEUTENANT COMMANDER JOHN CLADY, U. S. Navy, was called as a witness for the prosecution on the motion, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is LCDR John Clady, JAGC, USN.  I’m currently the SJA at Recruit Training Command, I’ve been in that position since July 2008 and I have been serving in that position since then.  I was involved in this case in my role as SJA.  

With regard to the normal process at RTC of investigation, bringing charges and going to court-martial or NJP, when there’s an allegation of a crime that becomes aware to the command, depending on the severity of the offense, it’ll be investigated either by NCIS, the Great Lakes Police Department or Internal Security at RTC.  
Once the investigation is completed, it’ll be forwarded over to my office as SJA and we’ll review that before recommending disposition to the CO.  At the same time, under this command, the chain of command will get involved as well and the immediate chain of command over the person will review it to make a recommendation to the CO as to disposition.  I make recommendations with regard to the forum and what charges to go forward on.  

In this case, I can’t recall exactly because I was doing a lot of traveling at the time, but the process should have been somewhat similar.  I know that I had a Lieutenant who was working in my office at the time, he’d been there for a while, and he was reviewing this case.
My office would have been responsible for drafting the charge sheet in this case.  I haven’t reviewed the charges in a while, but I’m somewhat familiar with the charges because this case has been going on for some time.  If I could see the charge sheet, that would refresh my memory.

The assistant trial counsel handed the charge sheet to the witness, asked him to review it and then look up when done, and the witness did as directed.  The assistant trial counsel then retrieved the charge sheet from the witness.

When my office gets an investigation from Security, Security does not draft the charges, my office does that.  I tend to think that I thoroughly review the case.  With RTC and this case, there appears to be several Investigators involved, and there’s several statements taken by different Investigators.  None of the Investigators would have had all the pieces to the puzzle, as far as I know their procedures.  

After reviewing all the evidence, ultimately it was my decision on which charges to draft in this case, and I decided on two specifications of fraternization, four specifications of false official statement and an assault.  After reviewing the evidence, all of those were my recommendations to charge those offenses based on the investigation that I had in front of me at the time.  

I understand that this case started just looking at allegations of fraternization, and the false official statement and assault charges became clearer to me as I read the investigation in front of me.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

I am not saying that the Investigators are not responsible for apprising the accused of the charges that he’s facing.  With regard to my understanding of Article 31(b), if a suspicion arises during an investigation that there may be additional offenses under the UCMJ, the Investigators should re-advise him of his rights under Article 31(b) with the additional offense.  Article 31(b) is written for the investigatory phase, it’s not written for the phase where the SJA gets the charges.   To the best of my understanding, my Investigators on this base would be required to inform an accused of all of the provisions of Article 31(b), if they are suspected.  

I never became an Investigator in this case, and the investigation was complete when I got the charges.  It’s not correct that once I got the investigation I decided to refer additional charges.  I believe I was on leave at the time and my number two SJA, a Lieutenant, called me and recommended charges, and I remember reading the investigation before I left, and I told him that we should also be charging for the assault and battery and what I believed to be false official statements, based on my reading of the investigation.  
I’m not dual-hatted as the Military Justice Officer and the SJA, this was a discussion between my assistant SJA, who I’m responsible for ensuring that these new guys learn how to become SJAs.  I primarily give them a portfolio of doing military justice stuff, but I oversee it and course correct where I see necessary.  

I did not go back and direct any part of this investigation into any allegations, not that I recall.  In the event there’s a conviction in this case, I will recuse myself from giving post-trial advice.  

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The assistant trial counsel stated that he had no further witnesses on the motion.

The civilian defense counsel stated that he had some witnesses on the motion, but requested a recess prior to that.

The Article 39(a) session recessed at 1703 hours, 26 April 2010.
[END OF PAGE]

The Article 39(a) session was called to order at 1717 hours,

26 April 2010.

The military judge and all parties previously present were once again present.

The civilian defense counsel stated that the defense would call the accused for the limited purpose of the motion.

CHIEF AVIATION MACHINIST’S MATE MICHAEL P. NATIVIDAD, U. S. Navy, was called as a witness for the defense on the motion, was sworn and testified in substance as follows:
DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Michael P. Natividad and I’m currently stationed at RTC Great Lakes.

Questions by the civilian defense counsel:

I was born in the Philippines and I came to this country in 1992 when I was 22 years old.  I spoke English.  My family settled in Chicago and they’re still there, and that’s my mom and my sister.  I am married and I have one daughter who is 8 years old, and they live in Zion, Illinois.

I joined the Navy because I needed a job.  I joined back in Idaho in 1995.  I was a CNA before and it wasn’t fun being a CNA.  I saw a lot of good things about being in the service and I would always tell my sister that it was a good thing to do, so I decided to join.  I’m an AD, Aviation Machinist’s Mate.  I’ve been stationed mostly overseas in my career, Japan and Guam, and my first command after graduating “A” School was the USS AMERICA, then I went to HSL-51 in Japan, then I went to San Diego, and after that I went back to Japan again for AIMD duty, then I went to Guam, and then my last command was HSL-51 again.  
I arrived here in August 2008 and I was to become an RDC, which I eventually did.  I pushed some Divisions, and that means to train Recruits.  I pushed four Divisions and all four completed successfully.  My Divisions won some awards.  My first push I was a Hall of Famer; in my second push I got CNO gold; and the third push won a Battle “E;” and this last push I didn’t win anything.  

I remember when I was first contacted by Investigators about this case, and that was about 1700 on 14 October.  Investigator Stout called me on my cell phone at home to see if I could come over, and I said I would, but I had to find somebody to babysit my daughter.  Home was about 17-20 miles from RTC.  I did not find anyone to babysit, so I met my wife halfway on her way home from work, around Grand Avenue, my daughter got into my wife’s car and then I went on to RTC.  My wife works at the NEX, and sometimes if they need a Supervisor in the student’s store, she’ll work over here, but most of the time she works at the Main Exchange.  

I did not know why I was contacted by the Investigators.  After I got off the phone, I thought it was normal routine stuff, not allegations from Recruits.  I went to RTC because they asked me to, and I believe that they had jurisdiction on me because they’d been directed by the CO to bring me to Security, so I went over there and arrived at about 1730.

When I arrived at Building 1313, Mr. Hawkins told me that Mr. Stout was over there, and then Mr. Stout came out and he told me to go into the room they’ve been talking about, which is about 10 x 10.  I went into the room and stayed there by myself for about 20 minutes waiting for them to show up, and I think they left the door open, and then Mr. Stout showed up and said that, since Mr. Johnson wasn’t here, that they should start.  Both Hawkins and Stout came in and one sat across from me and one was at the end.  
At that point they informed me that I was being accused of fraternization, but before we continued, they said they had to read me my rights, which they did.  When they got to the right about having an attorney, I said, “How can I get one?” and they looked at me and said, “Don’t worry about it, we’ll discuss it later on.”  I trusted them because they had jurisdiction over me, so I said, “Okay, let’s just go to it.”  The paper said that I could stop the interview at any time and that I could remain silent, and I understood it when I signed it, but it wasn’t properly explained to me.  
After the interview went on for about an hour and a half, Chief Hicks opened the door and said, “That’s enough, we have videos.  You may go now.”  I looked at Hawkins and asked if I could go, and he said, “You can go at any time,” and that was the only time I realized that I could leave anytime I wanted.  

During that interrogation, first they were asking me about my relationship with SR Leamer, and I told them that she was my Recruit Chief Petty Officer, RCPO, for the Division, and then Stout asked me if I had contact with her after boot camp and I said that I did.  They asked me what form of contact, and I told them that she called me and I talked to her a little bit.  They asked me about MySpace, and I told them that I didn’t know anything about that.  When I said that, then Stout showed some aggression to me and said basically, “You are lying, Chief,” and from that point on they were just telling me to admit things.  He even told me, “You’ve got to admit it, Chief, we caught you with your pants down.”  Stout also said, “This is one thing I hate about you guys, these young people come over here to get trained and all you do is fuck them all up.”  At that point I started to raise my voice.

While these accusations were going on, I was scared and I didn’t know what to say because I didn’t do anything to those Recruits.  I agree that I’ve talked to them, but that’s because they called me.  The Investigators were intimidating, trying to get me to admit to something that I didn’t do.  I didn’t leave because I didn’t know that I could leave right away.  With Security, they can get anybody because they’re appointed by the CO.  If I just left, I was afraid that they might say, “Okay, you know what?  We’re just going to cuff you and put you in the brig.”  I’ve never been in trouble before.

With regard to the rights form that I signed saying that I understood everything, that right about leaving at anytime wasn’t really explained to me that I could leave at anytime.  And when I asked about how I could get a lawyer, I was pointing to that one, and Stout said, “We’re going to talk about it later on.

With regard to the statement about the lie detector, Hawkins pulled out the phone records and showed that to me, and he said, “How can you explain all this, over 100 text messages and a couple of phone calls?” and I told him that there was nothing going on between me and SR Leamer.  Then Hawkins told me, “You’re lying.  If you were on a lie detector right now, you’d be burning.”  And he also said that he should have pulled out his uniform, but now I understand why he said that, because he was in the Marine Corps.  If this is the desk, Stout was right here [Gestures] and I was there [Gestures] and Hawkins was just walking around with a paper.
The civilian defense counsel asked the witness to demonstrate, and the witness came down off the witness stand and walked around the well of the courtroom.

And then Hawkins went like this [Gestures] and he said, “There’s something going on between you and SR Leamer, isn’t there?  This is bullshit, if you were on a lie detector test, you’d be burning up now,” and he pointed like this to me with the paper [Gestures].  And then he went on the other side and said, “Let’s count, Chief, how many?  One, two, three, four, five,” he counted them all, and it was at a higher volume than I’m doing now.  Hawkins has a bigger voice and I can’t do it like him. 

The witness resumed his seat on the witness stand.

When he was doing that, I knew he was trying to intimidate me to admit to something that I didn’t do, so I started talking back to him in a loud voice saying, “I didn’t do it.”  

At the end of it, Chief Hicks walked in and said, “That’s enough, we’ve got videos, you may leave now.”  Then I asked if I could go now, and then Hawkins said, “Yes, you can go anytime.”  Then I stood up and walked out.  I’m sure that Chief Hicks is the one who said that about the videos at that time because he’s the one who opened up the door and on his right side was an investigative jacket.  That’s all I need to tell the Judge about this 14 October interview.

On 15 October that interview was pretty easy, Investigator Veness showed up, he introduced himself and told me that he was a prior Chief in the military, and then he just asked me to answer a couple of questions.  He also read me my rights, and then I asked him, “How can I avail one?” and I was referring to a lawyer, and he then [Gestures] said, “Chief, we’ll talk about it later on, I’m just here to ask you a couple of questions, and before I leave we’ll discuss this.”  

The civilian defense counsel stated that the witness gestured with both palms up as sort of a “calm down” motion with his hands.
Veness asked me the same questions that Stout and Hawkins asked me the day before, and I told them the same thing.  They asked me what my relationship was with SR Leamer, and I told them that she was my RCPO.  Then he asked me if I dated a newly graduated Recruit, and I told him no.  This interview didn’t last very long, probably about 
45 minutes.  That’s all that the Judge needs to know from this interview.

During the first interview, I was informed that the allegations were fraternization only.  During the second interview, again I was only informed about allegations of fraternization.  

If someone had told me that I was accused of false official statement in either the first or second interviews, I would have stopped talking to them because anything that I would tell them they would use it against me.

There was a third interview on 23 October with Investigator Johnson and another female Investigator, but I didn’t get her name.  Johnson is very intimidating, but he told the truth on the stand today because he said that he believed what I was telling him, the same that I remembered.  With Johnson, I never asked for a lawyer, he just told me I could get one.

The third interview was at Building 1313, and this was about the same as the first and second interviews, asking me about my relationship with SR Leamer, and I think this time they added SR Dorion.  He asked me if I had IT’d somebody, and I told him that I did not.  Then he said that I could probably like IT somebody with a little group of people, and I said that I probably did.  I knew he was specifically talking about my RCPO, the male.  RCPO is Recruit Chief Petty Officer, they assist the day-to-day operations of the Division and they’re in charge of all of the other Recruits.  
On this interview with Johnson I did not ask for a lawyer, and I was apprised of the same charges, just fraternization.  Had I been made aware of other charges, false official statement, I would have stopped talking because I believed that anything I would say they would use against me.

There was a fourth interview conducted by Investigators Stout and Montgomery.  They picked me up at Atlantic Fleet Hall where I was working and they said that I had to go to their office so I could get on a computer and print out my phone records.  I went with them, driving my car over there.  Montgomery had to turn off the computer because it was already logged in with somebody else, and then he turned it back on and then I logged in.  As soon as I logged in, I went to my T-Mobile account, and Montgomery told me to print out my records, but I told him there was no printer there.  He gave me the printer ID number so that I could print it out in the office.  He called someone and then wanted to look something up, they were looking for some specific phone numbers, they mentioned “757” which was Virginia, and then Stout said, “Let’s just print everything out, which they did.  Then Stout went back to his desk.  
I asked Montgomery, “Sir, is there anything else that you wanted?  I already showed you my records.”  I called them “Sir” out of respect, and I didn’t know what their rank was since they were civilians, and it’s just the way I am, I pay respect to people.  I did not feel that they had any authority over me by virtue of rank, they were just Investigators.  Montgomery then talked to Stout and asked if I could go, and Stout said, “Wait a minute.”  Then Stout went to Chief Hicks’ office and asked him if he needed anything, and Chief Hicks said that he didn’t need anything and that I could go, and that’s the time I was able to leave and it was already lunchtime.

At that point I didn’t think I had any choice in allowing the Investigators to get into my account because they told me to scoot up saying, “Move over, Chief,” and I thought it was okay because I had nothing to hide.  Both Stout and Montgomery were on the computer.  This took place 27 November I believe, and they printed out the entire telephone record.  They did not come back and ask me to explain any calls.  At this interview they did not read me my rights, nor did they have me sign a search authorization form.  The only search authorization that I signed was done on 14 October and it was for 14-21 October.  That’s all that the Judge needs to know about from this interview.  

There was a fifth interview, I don’t recall the exact date, but it had to be after the fourth interview on 23 October.  This was with Investigators Hawkins and Johnson.  I believe this was on 27 October, like the last week of October or the first week of November.  Investigator Johnson testified about this interview and it went down basically like he said it went down, nothing different.  I did not ask for a lawyer and I was surprised because he handed me the Attorney Consultation Form.  I asked him what it was, and he said that since I wasn’t going to make a statement, that I needed to have it.  He gave me two copies and I signed both.  After I got that form, I did not go to see a lawyer.  I came to this building on 2 December.

You’ve interviewed me about these things before and we’ve talked about them.  During your interviews, you’ve never tried to get me to say one thing or another.  I don’t feel like my testimony has been directed one way or the other by you.  When I sat here at the table listening to testimony, I agreed with everything Johnson said.  I disagreed with a lot of things the other Investigators said and I believe they’re lying.  Investigator Johnson told me that I was accused of fraternization only.  It’s still my belief that had I been put on notice that I was suspected of violating Article 107, false official statement, that I would have stopped talking.  I was never apprised of the allegation of assault against me.    
I remember when I worked for Master Chief Spaddy, back at AST-51 around 2006.  I had some problems with a particular person at work, and it was about people trying to discriminate, people trying to stab you in the back.
The assistant trial counsel objected on the grounds of relevance.

The military judge sustained the objection.

The civilian defense counsel stated that we will hear from another witness that the accused is very timid and not very confrontational, and that this anecdotal piece of evidence goes directly to that.

The military judge stated that he would allow it for that limited purpose and asked the civilian defense counsel to tighten it up.

They never had a problem with my performance at work there, it was just basically discriminating gestures and sometimes words, specifically coming from the Maintenance Master Chief.  Master Chief Spaddy told me to put him on report, and I told her I wouldn’t do that because I didn’t want any confrontation and I didn’t want to be made fun of.

I never said that I wanted an attorney, I was read the rights form and I said, “How can I avail myself of one?” or “How can I get one?”

CROSS-EXAMINATION

Questions by the assistant trial counsel:

I asked for an attorney, but it wasn’t in the way that they wanted it worded.  I asked for an attorney twice, during the first and second investigations.  With regard to me being timid but yet I’m an RDC pushing Recruits, sometimes it’s my nature right here, but when I go and talk to my Recruits it’s a different case.  Even though I’m a Chief in the Navy, I did ask for an attorney, but it wasn’t exactly the words that they wanted to hear like, “I need an attorney.”  I was making a follow-up question on how to get one.  As soon as they read the right, “You have the right to have an attorney,” I then made a follow up, “How can I avail one?”  
With regard to pushing four Divisions that won awards and being intimidated by GS-6 Investigators, I didn’t know what their ranks were.  

I know why we’re holding this hearing today.  I know that I’m facing a Special Court-Martial.  Those four specifications of false official statement are very dependent on those statements and, if those statements aren’t allowed in, that’s a lot of evidence against 

me----

The civilian defense counsel objected on the grounds that it called for a legal conclusion.

The military judge sustained the objection.
I’m facing some serious punishment if found guilty, up to 1 year confinement, a BCD and forfeiture of two-thirds pay per month for 
12 months.  There’s a lot of incentive for me to testify the way I’m testifying here today.

I have a wife and child.  If I get discharged from the Navy, I will have to find another job.  If I get a BCD, I’m not likely to find a job at the income level I’m at right now.  I’ve been in the Navy for 15 years and I only have a few years to retirement.  I don’t know how the retirement pay works and whether it’s half pay, but I would get medical and other veteran’s benefits.  If I’m found guilty of any of the charges and/or specifications, I could lose all that.  

On 14 October I gave a statement to Investigators Stout and Hawkins.  I willingly drove over to RTC when they called me on my old personal cell phone number, 630-890-2366.

Over the course I gave several statements.  

The assistant trial counsel handed the witness Enclosure 1 to Appellate Exhibit VI.

I recognize this document as a Military Suspect’s Acknowledgement and Waiver of Rights Form.  On the bottom left it says it’s an OPNAV Form.  It says, “I, Michael Natividad, have been advised by Investigator Stout that I’m suspected of fraternization.”  It also advises me, one, “I have the right to remain silent and make no statement at all,” and those are my initials next to number one.

Number two says, “Any statement you do make can be used against you in a trial by court-martial or other judicial or administrative proceeding,” and I initialed next to that one.

Number three says, “You have the right to consult with a lawyer prior to any questioning.  This lawyer may be a civilian lawyer retained by you at no cost to the United States, a military lawyer appointed to you as your counsel at no cost to you, or both,” and I initialed next to that one.

Number four says, “I have the right to have my retained civilian lawyer and/or appointed military lawyer present during this interview,” and I initialed next to that one.

Number five says, “You may terminate the interview at any time,” and then I initialed next to that.

Below it says, “I understand my rights as set forth above and, with that understanding, I have decided that I do not desire to remain silent, consult with a retained or appointed lawyer, or have a lawyer present at this time.  I make this decision freely and voluntarily.  No threats or promises have been made to me,” and then I wrote “I wish to make a statement.”  Then I signed and dated the form and then I provided a statement.  

In my statement I said that nothing happened between me and SR Leamer, and that the phone records were only “peer-to-peer” contact, that we never had anything going on, except just saying hello, catching up or asking “What’s going on?”  I said in my statement that nothing sexual was going on.  When I gave that statement, I was read all of my rights.  Even after given my rights, I was told that we were going to discuss this later on, he said, “Don’t worry about it, Chief, we’re going to talk about it later on.”  Things didn’t go properly because they were trying to get me to admit something that I didn’t do.  I don’t know why they would want me to do that, but then Stout said, “You’ve got to admit it, Chief, we caught you with your pants down.”   

I had never met Stout or Hawkins prior to the interview and there was no reason for them to have any animosity towards me.  In the statement where I said there was only “peer-to-peer” contact between me and SR Leamer, I didn’t call her repeatedly; if you look at the phone records, she’s the one who’s been calling me.
The civilian defense counsel objected, stating that this was for the motion, not the facts.

The assistant trial counsel stated that this goes to the motive of the witness.

The military judge stated that he would allow it for that purpose.

If this statement is allowed in, it’s a pretty big piece of evidence against me.  

In addition to making this statement to Investigators Stout and Hawkins, I also signed a Permissive Authorization for Search and Seizure, authorizing them to search my phone records, but I don’t have a MySpace account.

The assistant trial counsel retrieved Enclosure 1 from the witness and handed him Enclosure 2 to Appellate Exhibit VI.

On this search authorization, it says that I understand my rights and choose to allow search of those documents.  They gave me my rights regarding search and seizure and I signed this form.  I didn’t ask for an attorney when I signed this.  My interview ended when Chief Hicks showed up, I don’t know if it was because voices were being raised, and he basically said, “That’s enough, we’ve got videos of you, and you may leave now.”  I asked if I could leave, and Hawkins said, “Yes, you can go anytime.”

With regard to the testimonies of Stout, Hawkins and Hicks and them not saying anything about a video to me, I don’t know, but it’s the only one that I heard.  Why would I lie about a video if they didn’t tell me?  

The assistant trial counsel retrieved Enclosure 2 from the witness and handed him Enclosure 3 to Appellate Exhibit VI.

This is a statement similar to the first one, but it’s dated the 15th of October, the day after the first one, and this was taken with Investigator Veness at my work, Atlantic Fleet Drill Hall.  We sat down and he questioned me, and we used the same Military Suspect’s Acknowledgement and Waiver of Rights Form, going through it line by line as I did before.  He read me my rights and had me initial.  On number three, which talks about a lawyer, I read it and understood it.  At this point too I asked him the same thing that I asked Investigator Stout, “Sir, how can I have one?” and he said, “Chief, let me just finish these questions that I have and we’ll talk about it.”  On numbers four and five, it has the rights about having my lawyer present during the interview and the right to terminate the interview at anytime for any reason.  Then it has the language about waiving my rights and I wrote in there, “I desire to make a statement” and initialed next to it.   I then signed and dated it and provided a statement to Veness.  
In this statement Veness asked me how many times I texted SR Leamer, and I said, “Approximately 50-60, including phone calls.”  Also, when Veness asked me for my cell phone number, I stated it was “630-890-2366.”  When asked if I had ever met SR Leamer at an establishment such as the NEX or any other, I told him no.  When asked if I had ever kissed SR Leamer, I told him no.  When asked if I had a MySpace account, I told him no.  At the end of my statement, I initialed next to where it’s written “End of Statement.”  I then swore or affirmed that this was correct, and then I signed and dated it, and the Investigator signed it.
The assistant trial counsel retrieved Enclosure 3 from the witness and handed him Enclosure 4 to Appellate Exhibit VI.
This is the same thing as the first and second ones.  This is dated 23 October and here I’m interviewed by Investigator Johnson and he informed me that I was suspected of fraternization.  I was advised of all of my rights, I initialed next to each right indicating that I understood them.  I wrote on there that I wished to make a statement, I signed and dated it, and then proceeded to give a 4-page written statement to Johnson.  
I wrote down what my phone number was, I denied escorting a recently graduated Sailor to the Mall, I denied escorting a recently graduated Sailor to lunch or dinner, I denied purchasing any gifts for a graduated Sailor, I denied attempting to kiss a Recruit within the perimeters of RTC, and I denied ever soliciting or attempting to engage in a relationship or sex with a recently graduated Sailor.  I also denied having taken a recently graduated Sailor to any hotel or motel with the intent to engage in sexual intercourse.  Those are not true because none of those happened.  My statement is not true, those accusations about me, it never happened.  None of that happened.  With regard to the question about whether I had ever watched TV inside a motel or hotel room with a recently graduated Sailor, I said no.  I had a chance to add things to my statement and I chose not to.  I initialed at the end and signed and swore to my statement for Investigator Johnson, and then he signed it.  

The assistant trial counsel retrieved Enclosure 4 from the witness and handed him Enclosure 5 to Appellate Exhibit VI.
That’s another Military Suspect’s Acknowledgement and Waiver of Rights Form.  It says I was advised by Investigator Johnson of failure to obey by way of fraternization, it lays out all of my rights, I initialed all my rights and I signed it.  Before doing that, I talked to Investigator Johnson for a while, and I told him that I wanted this all to end, and he wanted me to say that I bought a watch for a Recruit, but that’s not what I said.  He said, “It’s all up to you to end this investigation, Chief.” 

I never said that I wanted an attorney in this statement or to Investigator Johnson at all.  I admitted to Johnson to having phone calls with Recruits.  
I terminated the interview by saying that I had to meet my wife for lunch.  At that time Johnson gave me a form.

The assistant trial counsel retrieved Enclosure 5 from the witness and handed him Enclosure 6 to Appellate Exhibit VI.

This is an Attorney Consultation Form, it’s a template memo, and it has a place for my signature and the Investigator’s signature, and it lays out everything about where I can access an attorney.  I didn’t ask for an attorney, but Johnson gave it to me anyway because we were done talking about what happened.  He asked me, “Well, what do you think should happen to you after all these things?” and I said that I didn’t know.  Then he said, “If it’s a First Class, you know they would get busted,” and I agreed.  Then he said, “Well, what’s going to happen to you?” and I said, “Sir, I have lunch with my wife, so can I go now?”  I had already signed the other form saying that I didn’t want to make a statement, and then he handed me this form, saying, “Before you leave, you’ve got to have this form here.”  He made two forms and I signed them both.  
The assistant trial counsel retrieved Enclosure 6 from the witness and handed him Enclosure 7 to Appellate Exhibit VI.  

On direct I said that if I had been told that I was accused of false official statement, I would have chose to stop talking, so I understood my rights.  They promised me that they would talk to me after and I took their word.  They said that they were there to find out the truth, and Veness even said, “I’m not taking any sides, I’m just here to find out the truth, so let me just finish my questioning and I’ll get back to that later on.”  

The civilian defense counsel objected to the question, “So, everyone of the Investigators up here lied, Investigators with no incentive to attack you personally, no incentive to do anything, you heard it actually creates more work for them when someone gives a statement?” on the grounds that it was argumentative.

The military judge sustained the objection.

I was aware of my rights and they teach UCMJ lessons at RDC School so I can teach the Recruits.  Let me take that back, they don’t teach UCMJ in RDC School, they don’t talk about the UCMJ there at all.  I’ve heard training about the UCMJ, but not in RDC School.  

Investigator Johnson is a very intimidating guy, and if he’s interrogating you he’s different than when he was in here.  

I don’t know anything about MySpace.    

The civilian defense counsel objected to the question, “But yet you sent MySpace messages to SR Leamer?” on the grounds of relevance.

The assistant trial counsel stated that it was in one of the statements and it again goes to motive.

The civilian defense counsel stated that the statements were before the court.

The military judge sustained the objection, stating that it was getting a little far afield.

The civilian defense counsel objected to the question, “Now, your statements are pretty self-serving today, aren’t they?” on the grounds that it was argumentative.

The military judge sustained the objection.

There were five interviews.  With regard to why I sat through four more interviews if I wasn’t allowed to exercise my right to a lawyer during the first one, they just kept coming back and I couldn’t tell them to stop.  With regard to being told about the right that I had to terminate an interview at anytime, I was trying to cooperate with the investigation, I wasn’t trying to hide anything, and that’s basically why I said, “Okay, if you want to know something, I’ll tell you whatever.”  

I never said I wanted an attorney, I asked, “How do I get one?”  I was confused, but I didn’t ask my chain of command about my rights because I was told by my chain of command not to talk to anybody.  When they took me off Ship 11, I was told by Master Chief Barnes not to talk to anybody.  I was directed, but I wasn’t in a position to ask the Master Chief, and the other Master Chief was a female from 7th Fleet, I forget her name, and she told me that I was being investigated and that I better stay here and not talk to anybody.
With regard to why I initialed all these forms saying that I understood and wanted to make a statement, I was trying to cooperate because I didn’t have anything to hide.

If I had nothing to hide and wanted to cooperate, I would want to make statements and do it voluntarily.

There being no further questions, the witness was excused and resumed his seat at counsel table.

The assistant trial counsel stated that they would check right now to see if the next witness, Master Chief Spaddy, was available.

The civilian defense counsel suggested taking a break while the assistant trial counsel got her on the phone.

The Article 39(a) session recessed at 1818 hours, 26 April 2010.
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The Article 39(a) session was called to order at 1846 hours,

26 April 2010.

The military judge and all parties previously present were once again present.

The civilian defense counsel stated that they couldn’t get a hold of the witness, but that the government had spoken to the witness previously and both parties had agreed to a stipulation, which would be able to be read into the record.

The civilian defense counsel stated that both the defense and prosecution had entered into a Stipulation of Expected Testimony of Master Chief Donna Spaddy, and he read it into the record as follows:

“The defense and the prosecution, with the express consent of the accused, agree that if called to testify under oath, Master Chief Donna Spaddy would testify as follows:


I have known ADC Natividad since 2006 when we were stationed in Atsugi, Japan, HSL-51, and at the time he was an AD1.  The relationship was professional.  I did not have any regular contact with ADC Natividad after he left Japan in 2008.  
I have had ample opportunity to observe ADC Natividad and, based on those observations, my opinion is that ADC Natividad has outstanding military character and that he was one of my top Sailors.
ADC Natividad is humble and timid.  I specifically remember an incident when a Master Chief was abusive and oppressive towards ADC Natividad.  ADC Natividad refused to report the Master Chief primarily to avoid confrontation.  ADC Natividad was not adversarial and compliant.  
Based on my observations of ADC Natividad, I have developed an opinion as to his character for truthfulness, and that is that he is very truthful.  I have never had any reason to doubt his veracity.”

The civilian defense counsel stated that he had no further evidence on the motion.
The military judge stated that, during an earlier 802 conference, they had discussed that there was some additional law that the defense wanted to bring to his attention, reserving arguments on the motion until tomorrow morning and so that counsel could supplement their briefs, if there were case cites that hadn’t already been considered by the court.  
The civilian defense counsel stated that he would provide that information now for the court.  He then stated that the defense was relying on MRE 305 and the cases of U. S. v. Seay, 60 MJ 73, and 

U. S. v. Cuento, 60 MJ 106, which discusses the voluntary aspect of not being informed of the offense, essentially going to a free and unconstrained choice by its maker.

Neither side had any further matters for the record at this time.

The military judge asked counsel to meet him in chambers right after court for a brief 802 with regard to scheduling matters, and that he wanted to meet with counsel again tomorrow morning at 0830, so that the court could reconvene at 0900.

The Article 39(a) session recessed at 1853 hours, 26 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 0908 hours, 27 April 2010.
The military judge and all parties previously present were once again present.
The military judge stated that just prior to coming on the record this morning he held an 802 conference, with all counsel and the accused were present, where they discussed the following matters:  Some scheduling matters with regard to the procedures today, that it was his intention to allow counsel to make argument on the Motion to Suppress and that he would rule on that; that they would next address the outstanding witness issues and that he would make a ruling on that as necessary; that then the court would address the issues of the individual voir dire questions submitted by counsel; that there were several Motions in Limine and he would allow defense counsel to put those on the record; and then the court would take a recess so that the government could look into some of those matters and then respond.

Counsel for both sides concurred in the summarization of the 802 conference.

The assistant trial counsel made argument on the Defense Motion to Suppress per their Response in Appellate Exhibit VI and the evidence presented in court.

The defense counsel made argument on their Motion to Suppress per Appellate Exhibit V and the evidence presented in court.

The military judge stated that the following were his findings of fact on the Motion to Suppress:

The first witness, Investigator Jerry Stout, indicated that he was advised that it was a fraternization case and that his partner, Investigator Hawkins, contacted the accused 14 October 2009 and told to come in because of a situation, but was not advised over the phone specifically what it was.  Once the accused arrived, he was presented with Enclosure 1 of Appellate VI, the standard rights form, which was gone over by Stout, and at that time the accused indicated that he did not request an attorney.  Stout also went over with him Enclosure 2 of Appellate Exhibit VI, a consent to search both his phone records and a MySpace account, which the accused signed and did not request an attorney.  There were no threats, coercion or promises made to obtain that waiver.


Investigator Stout further indicated that he has been involved in law enforcement for 30 years, he’s an experienced Investigator, had never had a case thrown out because of statements.  He was asked about the types of techniques he used during investigations, and he responded that he just asked questions and lets the suspect tell him the information.  When pressed on cross-examination, again he indicated that he never heard the word “lawyer” come out of the mouth of the accused and was certain that there was no question with this accused specifically requesting a lawyer at that time.

The second witness, Investigator Hawkins, who had been an Investigator since September 2009, said that this was one of his first investigations and that he was the one who called the accused on the 14th and asked him to come in.  Hawkins was present when the accused was read his Article 31(b) rights from the form, which had been marked as Enclosure 1 of Appellate Exhibit VI, and that it was his recollection that the accused did not ask for an attorney.  Hawkins was also present initially during the 23 October interview of the accused, but asked to leave before that investigation continued.


The third witness, Chief Hicks, who was a Security Officer and ran the Investigation Staff, testified that he does know the accused, but just from the investigations, and that he did direct Stout and Hawkins to conduct an investigation into allegations of fraternization.  After the initial investigation, Hicks told Stout and Hawkins to call the accused in and this occurred on 14 October.  He could overhear the interrogation from an adjacent locker room, that he does this on occasion, and he did it that day specifically because the case involved a Navy Chief.  Hicks testified that he did hear the rights as they were read and reviewed by the Investigators, and at one point during the interview it got loud and turned into a yelling match, so he went in to calm them down and then terminated the interview.  Hicks further testified that if an attorney request had been made, the interview would have been stopped and that he would have handed the accused an Attorney Consultation Form, which was standard procedure, and all the Investigators testified to that.  Hicks further stated that he was unaware about the contact charges before the 14 October interview.  


The fourth witness, Investigator Wesley Veness, indicated that Chief Hicks had assigned him to interview the accused, that he interviewed the accused on 15 October 2009 regarding SN Leamer after he had reviewed her phone records.  Prior to interviewing the accused, he read him his rights, which was Enclosure 3 of Appellate Exhibit VI.  When the accused was asked if he had any questions, Veness testified that “I just went through this yesterday,” and he did not have any questions.  Veness stated that at no time did he say that he didn’t want to speak with him regarding this incident or ask for an attorney.  Veness stated that he went over the rights two times and, if there had been a request for an attorney, he would have provided him with the Attorney Consultation Form.

The fifth witness, Investigator Dennis Johnson, interviewed the accused on 23 October 2009, that prior to the interview he read the accused his rights from a Military Suspect’s Acknowledgement and Waiver of Rights Form, which was Enclosure 4 of Appellate Exhibit VI.  Johnson then went on to do a Q. and A. statement from the accused that went on for 4 pages.  The interview started at 11:22 and ended at 12:01.  During that entire time, Johnson stated that the accused never requested an attorney, nor did he request to stop the interview.  Johnson also testified that he interviewed the accused a second time, that he was unsure of the date, but from other testimony, as well as Enclosures 5, 6 and 7 of Appellate VI, this interview was conducted on 9 November 2009.  Prior to interviewing the accused, Johnson testified that he provided the accused with the Military Suspect’s Acknowledgement and Waiver of Rights, reviewed those rights with him, had him initial those rights numbered 1 through 5, and that in Enclosure 5 underneath the block where it says, “I understand my rights,” there’s a handwritten annotation saying, “I desire not to make a statement,” and Johnson testified that he could not remember when that was written on there.  Johnson testified that he conducted an interview with him, some information was provided, however, during that time the accused did not appear to want to be there and then terminated the interview because he said he wanted to go to lunch with his wife.  Johnson then provided him an Attorney Consultation Form and the interview was terminated.  Specifically, Johnson did not recall, before or after, when the accused signed the form and wrote “I desire not to make a statement,” or if it was done at the time the accused terminated the interview, because he testified that the papers were all out on the table and it could have been done at any time and he wasn’t really sure.  Johnson further testified that the accused said, “I don’t want to write a statement, I’m going to lunch,” and that the accused seemed very urgent about it and didn’t want to write a statement.


The sixth witness, LCDR John Clady, who is the SJA, and he testified that, in that capacity, he reviews investigations and makes recommendations as to forum and charges, and that prior to doing that he reviews the investigations to decide what charges might be appropriate.

The seventh witness, ADC Natividad, the accused, testified that with regard to the 14 October interview, it occurred at about 1700, that he didn’t know why he was initially contacted, that he was not aware of any allegations by a Recruit over the phone when contacted, that when he arrived at the interview, he was told of the fraternization allegations and that the Investigators, Stout and Hawkins, did review and went through his rights with him.  The accused testified that it was vague, but he said, “How to get one,” and was told that that would be discussed later on.  The accused was advised that the interview could stop at any time, although he did testify, as well as the Stipulation read into the record, that it was of his character to be somewhat timid.  The accused testified that he was scared and he wasn’t sure if he could leave at that time, but that he was told of his rights and told that he was under investigation for allegations regarding fraternization.  


With regard to the 15 October interview, the accused testified that the interview with Investigator Veness was somewhat easy, that he was advised of his rights, and that he responded at some point of “How can I avail one?” and he was told that he would be talked to later about that.


With regard to the 23 October interview, the accused testified that he found the interview with Investigator Johnson somewhat intimidating, however, having heard Johnson’s testimony, the accused testified that Johnson’s testimony comported with his recollection of that interview.  Johnson testified that the accused never asked for a lawyer and he was advised of the ongoing investigation regarding allegations of fraternization.  


With regard to an incident on 27 November, the accused testified that Investigators Stout and Montgomery were able to have him print out some records.  The military judge stated that there wasn’t any testimony, nor any specific statements in the briefs that were made at that time that were subject to this motion.


With regard to the second interview with Investigator Johnson, where Hawkins was initially present, the accused testified that “It went down like Johnson said it went down,” and his recollection of how that occurred comported with the testimony of Johnson.  The military judge noted that during the accused’s testimony he stated, “I never said I wanted an attorney.”

The last witness, Master Chief Donna Spaddy, testified through a Stipulation of Testimony, stating that she had known the accused since 2006, that she worked with him and found him to be of outstanding military character, that he was somewhat humble and timid, but in her opinion she believed that he was a truthful person.

The military judge then stated that this came before the court on a Motion to Suppress the statements, that those statements were provided to Investigators on various dates, 14 October, 15 October, 23 October and 9 November, all of 2009.  He then stated that under MRE 305(c) and (d), an accused is required to be informed of the nature of the accusations against him, to be advised of his right to remain silent, that anything he says can be used as evidence against him, and the right to have counsel present.  He then stated that he found that on each of these occasions, the accused was advised of his rights under Article 31(b) and in compliance with MRE 305.  

The military judge then stated that the legal questions that had been raised were, first, was the advisement of fraternization sufficient to cover the allegations that were made during the conduct of the investigation.   He then stated that he had reviewed the cases provided to him yesterday by counsel, U. S. v. Seay, 60 MJ 73, 

U. S. v. Cuento, 60 MJ 106, U. S. v. Martinez, 38 MJ 82, and

U. S. v. Jones, 34 MJ 899, along with argument of counsel this morning.  He then found that the general advisement that the accused was under investigation for fraternization, as well as a further advisement of the additional allegations of facts and circumstances was sufficient to put him on notice of what he was being investigated for, and found that the notice that he was provided on 14 October, 

15 October, 23 October and 9 November was sufficient for purposes of MRE 305 and Article 31(b) to put the accused on notice of what he was being investigated for.
The military judge then stated that the next question that needed to be addressed was, second, did this accused, based upon the facts and testimony given, either terminate the interview in a way that he should not have been interviewed again or, in the alternative, request an attorney, which should have caused the Investigators to terminate the interview and not go back and question him again.  He then stated that he found that on 14 October 2009 the testimony was that he never specifically asked for an attorney, and that an accused who was going to request counsel, must exercise that right and it must be unambiguous and unequivocal, citing U. S. v. Davis, 512 U.S. 452, 1994.  He then stated that there was some diversity with regards to the testimony, but after having an opportunity to observe the witnesses for both sides and the accused, the accused might very well have thought, or tried to, or perhaps wanted to initiate his right to counsel, however, he found that based upon the testimony that that was not done in a manner which was unambiguous and unequivocal on 

14 October.

The military judge further stated that this was not done by the accused in an unambiguous and unequivocal way on 15 October, that the testimony of “I want to avail myself” or “How do I do that?” appears to be somewhat ambiguous, and having observed the witnesses and considered their testimony, he made this ruling on the fact that it did not appear to be an unambiguous and unequivocal assertion on either 14 or 15 October for the right to counsel.  He stated that he looked at that in conjunction with the exhibits where the accused did write in that he did desire to make a statement on both of those occasions.

The military judge stated that on 23 October all parties were in agreement, and all testimony was in agreement, that there was no request for counsel, nor was there a request to terminate the interview.  He then found that that statement was admissible as well.

The military judge stated that the one that caused him some concern, and he would suppress the statements taken on 9 November 2009, was because the government did have the burden, that on the rights form it says “I desire not to make a statement,” and Investigator Johnson was unclear as to when that was written, which was unequivocal and should have put the Investigator on notice at that point.  He then stated that that, along with reviewing the testimony and exhibits, was the only unequivocal request to either not make a statement or was it a request for counsel, and that later on he was provided an Attorney Consultation Form and he did terminate the interview that day.
The military judge stated then that the statements from 14 October, 15 October and 23 October were admissible, but that he would suppress the statement from 9 November 2009 because it was unclear in his mind as to when that unequivocal statement “I do not want to make a statement” was made, that Investigator Johnson was uncertain of that as well, and that it did appear from the face of it that it may very well have been made at the time the form was filled out, which was prior to questioning.  

The trial counsel had no questions on the court’s ruling.

The civilian defense counsel renewed its objection to these statements and asked to have a standing objection.

The military judge stated that he understood and it was duly noted for the record.

The military judge stated that, with regard to the witness issues, he had reviewed an e-mail dated 26 April 2010, forwarded to him by the trial counsel, but that it was from CDR Holley and it explained the reasons why Master Chief Spaddy was unavailable for today’s session.  He then stated that the e-mail would be marked as Appellate Exhibit XXIII because he was going to consider the information contained within it for purposes of making a finding regarding the availability of this witness.

The military judge then stated that, under RCM 703(b)(3), unavailability of witnesses, it indicates that notwithstanding subsections (b)(1) and (2) of this rule, a party is not entitled to the presence of a witness who is unavailable within the meaning of MRE 804(a), and that specifically MRE 804(a)(6) indicates a witness is unavailable within the meaning of Article 49(d)(2), which was a rule that allows for military necessity.  The military judge then stated that he did find that Master Chief Spaddy was unavailable because of military necessity.
The military judge then stated that, under RCM 703(b)(3), the rule goes on to say, however, if testimony of a witness who is unavailable is of such central importance to an issue that it’s essential for a fair trial and there is no adequate substitute for such testimony, the military judge shall grant a continuance or other relief in order to attempt to secure the witness’ presence or shall abate the proceedings, unless the unavailability of the witness is the fault of or could have been prevented by the requesting party.  He then stated that it was told to him, through the 802 conferences and various 

e-mails, that Master Chief Spaddy was a character witness for the accused.

The civilian defense counsel concurred.

The military judge stated that he understood the importance that character witnesses can play, but that he also understood that there were other means to secure the testimony of this witness, either telephonically or VTC.

The trial counsel stated that the government was looking into those possibilities, but definitely telephonic.

The military judge stated that, given the nature of the testimony of Master Chief Spaddy and her unavailability due to military necessity, with the facts laid out in Appellate Exhibit XXIII, that either telephonic or VTC testimony was an adequate substitute.

The trial counsel had nothing further with regard to this witness.


The civilian defense counsel stated that he disagreed with the court’s ruling, that he didn’t believe she met the rules on unavailability, that military commanders will always try to hold onto their people because they’re always necessary for mission accomplishment, and the fact that she’s on a Board was not military necessity, and to allow this unit to get away with that is overbroad.  He further stated that this was case about character, the truthfulness of the accused, and this is a case that would put his previous record into play here and Master Chief Spaddy was going to testify about that.  He then stated that the defense was not asking for many witnesses, they were not encumbering the court, and that they were only going to have two or three character witnesses for a Chief fighting for his career and his liberty.

The civilian defense counsel stated that both he and trial counsel took the necessary steps prior to trial and asked the witness what she had going on during the trial and they were both told it was plain TAD, not a Board that could not be broken, that they felt they could compel her presence because it was just going to be TAD and did not ask for a continuance based on that, that had he known that, he would have asked the court for additional time or he would have found an adequate substitute, and that the accused would be prejudiced by Master Chief Spaddy not showing up and, in the alternative, would ask for a continuance or an abatement until the witness could be produced.  

The military judge noted the objection for the record, but stated that his ruling would stand.

The military judge stated that the next witness to discuss was Senior Chief Bobby Campbell, who was currently in Japan with the Squadron of Carrier Air Wing 5.  He then stated that he was provided with a proffer of expected testimony from Captain Ross, the Commander of Carrier Air Wing 5, who stated that the request was received from the command on 22 April 2010 for the first time.  He then had the document marked as Appellate Exhibit XXV and noted that both sides had a copy.  
The military judge stated that, with regard to this witness, he was not going to go through the full recitation of 703, 804(a), but that based upon the facts provided in the exhibit, this witness was unavailable.  He further stated that it had been represented to him that there was an alternative to this witness appearing live, and that would either be by telephone or VTC, and that the government was making arrangements for that. 

The assistant trial counsel stated that the government was working on that.

The military judge stated that Senior Chief Campbell was a character witness, and the civilian defense counsel concurred.

The military judge found that this witness was unavailable, but that a reasonable alternative existed, and that he wouldn’t grant either a continuance or an abatement of the proceeding to secure this witness.  He then stated that he was relying on the same legal analysis as the previous witness, RCM 703(b)(3), and that he found that this witness was unavailable within the meaning of MRE 804(a)(6), and he further found that while this witness was important, he did not find it was of such a central importance to an issue that it was essential for a fair trial that this witness be produced, considering the alternatives to obtain their testimony.

The assistant trial counsel stated that he did not wish to be heard on this ruling.  

The civilian defense counsel renewed his objection, stating that to emphasize his importance, Senior Chief Campbell was going to testify about good military character, truthfulness, and that he has served with the accused for a period of time, which allowed him to form that opinion, and that he disagreed that Senior Chief Campbell was unavailable.

The military judge stated that they would now discuss voir dire.  He then stated that he would use the standard voir dire questions contained in the Appendix of the Trial Guide.  He then stated that he would allow some limited voir dire by both sides.

The military judge stated that, with regard to the Proposed Government Voir Dire, he would allow them to ask questions 1 through 4, 6 through 10 and 12 through 14, but that he would not allow them to ask 5, 7 and 11.

The military judge stated that, with regard to the Proposed Defense Voir Dire, marked as Appellate Exhibit XXIV, he would allow them to ask (c) and (f), but that they could not ask (a), (b), (d), (e) and (g).
The trial counsel objected to question (c)(2) on the Defense Proposed Voir on the grounds that it was confusing and could be reworded to get to the point.

The trial counsel objected to question (c)(5) on the grounds that it was repetitive to (2) and that maybe they could be combined and stated more simply.

The trial counsel objected to question (f)(3) on the grounds that it was confusing and should be reworded to get to the heart of the matter, that there were three questions in there and that it could be summarized easier.

The civilian defense counsel stated that he had no objections to the Government’s Proposed Voir Dire.  He then stated that, with regard to his Proposed Voir Dire, you can’t simply take the response to a yes or no answer in the standard voir dire at face value, that the defense was allowed to inquire into implied bias, the members’ ability to comprehend the evidence, and whether they’re going to be able to sit down and listen to it fairly and neutrally and evaluate it at face value.  He then cited U. S. v. Napolitano, 53 MJ 162, and 

U. S. v. Richardson, 61 MJ 113, which talks about challenges based on the totality of the circumstances, and that he couldn’t get into that without getting the members to talk about how they really feel about issues, and that the defense cannot look into their state of mind without asking them some questions and engaging them in some conversation.

The civilian defense counsel then stated that, once they answer those questions, the defense would be able to do that on individual voir dire, which may take a much longer time.  He then stated his objective here was to educate and keep them on the panel, not to kick them off, but that if there’s a bias, he would want them gone, if it couldn’t be remedied.  He further stated that he wanted to educate them on what it meant by “beyond a reasonable doubt,” “presumption of innocence,” and “remaining silent,” and that the court knows about how people really feel about accusations if they are facing those accusations, and most people would say, “I would speak up,” but the members will sit here and tell you, “No, we will take it as you instruct us and we won’t consider it,” but when they go back to the deliberation room, they start to think about it, and the only way to get them to not consider it is by explaining why it is that way, which was the intent of his voir dire, to educate them, to have see the potential bias and, once they’re aware of it, to ignore it.  He then respectfully requested to be allowed to ask these questions, even if he had to modify them for the court, but barring that, they would never be able to find out what the courts ask us to do, find implied bias, citing U. S. v. Lewis.   
The military judge noted the defense’s objection for the record, but stated that the military judge, under RCM 912, has broad authority to control voir dire, and that the specific areas that the defense wanted to delve into, presumption of innocence, remaining silent, proof beyond a reasonable doubt, member voting and sentencing, they were adequately covered by general voir dire questions, as well as his instructions to the members throughout the trial.  He then stated that his ruling stood.

The military judge noted the trial counsel’s concern, stating that she made a good point, specifically with regard to (f)(3), that he believed each one should be asked as a separate individual question so as not to confuse the members.  He then asked the defense to ask those questions one at a time in individual voir dire and then wait for a response before moving on to the next question.

The military judge stated that they discussed in an 802 that there were a couple of Motions in Limine, and that he would give defense at this time the opportunity to put those on the record, and that trial counsel asked for a recess after that, prior to responding, so that she could look into the issues.
The civilian defense counsel stated that, with regards to MySpace, if this issue was going to brought up again, that the government establish a foundation for it, or be prohibited from speaking about it, unless they have evidence that he had such account or he was connected to MySpace.  
The military judge ascertained from the civilian defense counsel that he didn’t want the government talking about the MySpace account unless they could lay the appropriate foundation with regard to relevance to this accused and the charges in this case.  

The civilian defense counsel stated that the second one was with regard to the motivation of the Investigators when conducting their investigation, that he believed that was overly prejudicial to say that they were using their authority to prey on these young people and to take advantage of them and that’s why he wanted to stop it, that that was not relevant, it was prejudicial, and he asked the court to instruct the government to instruct the witnesses not to talk about their personal motivations in conducting the investigation.
The civilian defense counsel stated that the third one was the openness of this hearing, that as he tried to come in this morning he was stopped, he assumed it was just for security, that he showed them his retired military ID card but still couldn’t get in because he wasn’t on the list.  He further stated that he asked how to get on the list, and they told him that he had to go through someone to get on the list, which seemed to be in violation of RCM 806 because this is supposed to be a public hearing.  He then stated that he wasn’t questioning security procedures, but what he was bringing to the attention of the court, which he’d like the court to look into, was the prohibition from coming up here without getting permission beforehand.  He further stated that he had spoken with security down there, and that he was told by security that they had instructions from higher authority that no one would come in, unless they’re on that list or to have someone escort them in.

The military judge stated that he was informed by the government in an 802 that this was the first time the government had heard about these and wanted an opportunity during a recess to be able to look into these issues, especially the open courtroom under RCM 806.
The trial counsel stated that a 10 or 15 minute recess should be fine.

The Article 39(a) session recessed at 1005 hours, 27 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1025 hours, 27 April 2010.

The military judge and all parties previously present were once again present.

The military judge ascertained from the trial counsel that she’d had time to respond to the three Motions in Limine raised on the record by the defense.
The trial counsel stated that, with regard to the MySpace messages, the government fully intends on laying a proper foundation in that it was mentioned in a Permissive Search Authorization, which was then signed by the accused as a party opponent statement.  She further stated that the government would present witnesses to testify that they saw the accused on MySpace, and that the witnesses will testify specifically why they thought the MySpace messages were from the accused.  She then stated that the documents themselves could be authenticated based on the contents within, that the accused’s phone number appears within the messages and a general knowledge of the Navy Base, and that the prosecution fully intends to provide a proper foundation for the MySpace messages.

The trial counsel stated that, with regards to the security requirements, there were access lists and, depending on what list you’re on, that will determine what color badge you receive, whether you’re a member, a witness or just a spectator.  She then stated that they did get different security groups in here on a daily basis, they have been briefed and re-briefed that it’s not an access list, that anyone can come in, but security determines which badge to get, and that if there was an issue this morning, it’s been clarified, and if they have a question or can’t make a decision, they’ve been told to call the Trial Counsel’s office.
The military judge ascertained from the trial counsel that it’s been cleared up so that if there are spectators who want to attend, they can gain access and that it’s just a matter of what color badge.

The assistant trial counsel stated that, with regard to the Investigators, he did not remember any of them saying that the accused was preying on Recruits, however, the position of an RDC over a Recruit does appear to be an authority figure, and that he didn’t intend to elicit that the Recruits were being preyed on such as in a stalking way or in any way to elicit uncharged misconduct, that it just goes to the relationship of fraternization.

The military judge stated that, with regard to the MySpace account, he appreciated counsel alerting the court to these issues prior to testimony, that he believed the court would have to hear the testimony and determine whether or not the evidence was relevant or admissible at that time, and that he would entertain objections as appropriate, and that there was not sufficient information at this time for him to make a ruling on a Motion in Limine regarding testimony on a MySpace account.

The military judge then stated that, with regard to the motivation of the Investigators, he understood the defense position that certain language and/or words might be inflammatory and that prejudicial value might outweigh any probative value, or it may also go to motive or bias in the investigation, but that he did not believe that there was anything specific enough for him to make a determination in this Motion in Limine and to have the members instructed on that, and that he trusted that, based on the proffer, that the trial counsel have appropriately prepared their witnesses, and that he would undertake objections as appropriate during the trial.

The military judge stated that, with regard to the hearing not be public and open as required under RCM 806, it sounded like that little glitch had been addressed, and he would ask counsel for either side if there are any further problems with that to bring it to his attention in a timely manner because this was an open, public hearing.

The civilian defense counsel stated that he would have to go down and test security before stating whether that satisfied his concerns, that he still disagreed with the fact that you have to give up your ID to get a badge in return, that he didn’t have a problem with them doing security, but that he was told by the two security people this morning that no one could come in, unless they were on an access roster.

The military judge stated that that appeared to have been addressed and that he would accept the representations of trial counsel that this hearing is open and that that was just a security glitch.  He then stated that he noticed there was a whole new group of security folks today and that everyone should be mindful of how these things can sometimes be lost in the translation, that that appears now to have been resolved, but that if there were any other concerns about this being a public trial, they should bring it to his attention.

Neither side had any further issues to address at this point.

The military judge stated that he had received a written notice of the pleas, but would ask the defense to put the pleas on the record.

The accused, through counsel, pled as follows:



To the Charges and
all Specifications:


Not Guilty.   

The military judge ascertained from the civilian defense counsel that they had reviewed the cleansed charge sheet, which had been marked as Appellate Exhibit XXI, and had no objections.
The military judge ascertained from counsel for both sides that they’d had an opportunity to review the court-martial member’s questionnaires, which had been marked as Appellate Exhibits VII through XX, and the defense had no objections.
The military judge asked counsel for both sides to provide him with a copy of their witness lists for voir dire of the members.  

The military judge asked counsel for both sides to provide him with instructions during the trial.

The military judge ascertained from the trial counsel that she had all of her exhibits pre-marked. 
The trial counsel then asked the court to take judicial notice of 

NSTC 5370.1, the fraternization policy, which was marked as Prosecution Exhibit 5 for identification.  The defense had no objection.

The military judge stated that he would take judicial notice as per Prosecution Exhibit 5.

The military judge ascertained from the trial counsel that the members’ folders were prepared.  

The civilian defense counsel stated that he had reviewed the folders and had no objections.

The military judge stated that the maximum sentence was the jurisdictional maximum for a Special Court-Martial.  The defense concurred.  

The defense counsel handed their witness list to the military judge.
The assistant trial counsel handed their witness list to the military judge.

The military judge ascertained from both sides that they were ready to call in the members.
The Article 39(a) session terminated at 1041 hours, 27 April 2010.

[END OF PAGE]

The court-martial was called to order at 1041 hours, 27 April 2010, pursuant to the orders previously inserted in the record.
PERSONS PRESENT

COMMANDER THOMAS FICHTER, JAGC, U. S. NAVAL RESERVE, MILITARY JUDGE;

LIEUTENANT KATHERINE S. RAY, JAGC, U. S. NAVY, TRIAL COUNSEL;

LIEUTENANT JEREMY R. BROOKS, JAGC, U. S. NAVY, ASSISTANT TRIAL COUNSEL;

LIEUTENANT JOSEPH GRIFFO, JAGC, U. S. NAVY, DEFENSE COUNSEL; 

HAYTHAM FARAJ, CIVILIAN DEFENSE COUNSEL;
LIEUTENANT MICHAEL E. THORNHILL, U. S. NAVY,

LIEUTENANT ANDREW J. SCHWENKHOFF, U. S. NAVY,

LIEUTENANT CHRISTOPHER T. BECK, U. S. NAVY,

LIEUTENANT MATTHEW C. MCLAUGHLIN, U. S. NAVY,

LIEUTENANT ERVIN L. HENLEY, U. S. NAVY,

CHIEF WARRANT OFFICER (W-4) ROLLY SERRANO, U. S. NAVY,

MASTER CHIEF AVIONICS TECHNICIAN (AW/NAC) THOMAS J. LATHROP, U. S. NAVY,

CHIEF HOSPITAL CORPSMAN (SW) ANGELA K. LACKNEY, U. S. NAVY,

CHIEF BOATSWAIN’S MATE (SW) DENA M. PARTAIN, U. S. NAVY,

CHIEF YEOMAN (SW/AW) LINDA M. LEVERETT, U. S. NAVY,

CHIEF LOGISTICS SPECIALIST MIGUEL O. REYES, U. S. NAVY, and
CHIEF DAMAGE CONTROLMAN (SW/AW) MONICA R. BALLEN, U. S. NAVY, MEMBERS.
PERSONS ABSENT
NONE.

The following named accused was present:  Chief Aviation Machinist’s Mate Michael P. Natividad, U. S. Navy.

The detailed reporter, Legalman Second Class Tay Cochran, U. S. Navy, had previously been sworn.

The members of the court-martial were sworn.

The court-martial was assembled.

The trial counsel stated the general nature of the charges and specifications in the case.  The charges were preferred by 
LN2 Geneva Young, U. S. Navy, and were properly referred to trial by Captain John W. Peterson, Commanding Officer, Recruit Training Command, Great lakes, Illinois.  

The trial counsel stated that the records of this case disclosed no grounds for challenge.

The members reviewed the charge sheet in the case.

The military judge administered preliminary instructions to the members of the court-martial.

The military judge asked preliminary questions of the members.
The trial counsel asked preliminary questions of the members.

The civilian defense counsel asked preliminary questions of the members. 
The court-martial members withdrew from the courtroom.

[END OF PAGE]
LT Thornhill, member, reentered the courtroom.

The trial counsel conducted individual voir dire of LT Thornhill.

LT Thornhill responded that even though he knew a number of the witnesses in this case it would not cause him to be impartial or to believe their testimony more so than somebody he never dealt with, and that he’d never had any negative dealings with any of those people.  Lt Thornhill stated that his relationship with the trial counsel would not cause him to be impartial in this case at all.
The civilian defense counsel conducted individual voir dire of LT Thornhill.

LT Thornhill responded that he had attended the trial counsel’s going away party when she was going to Iraq, that there were about a dozen people who got together in Evanston, ate and went out to a bar, and that he had known her personally before that from work.  LT Thornhill stated that he believed the trial counsel was a decent person and that he had a positive impression of her.  LT Thornhill stated that he did not know the civilian defense counsel or the defense counsel, and that if someone were to ask him about the defense counsel, he would say that he had no opinion about either one, that he would not know if the civilian defense counsel or defense counsel were truthful persons, but that he had a positive impression about the trial counsel, and that he believed she was a truthful person, a decent human being of good character.  
LT Thornhill stated that if it was on his questionnaire that he served on a court-martial before he didn’t remember that, but that he was on a similar proceeding where someone wanted to stay in the Navy, that he didn’t think it was a court-martial, that it may have been a Board, and he may have been confused when he was filling out the form, and that the questionnaire would not be accurate.  
LT Thornhill stated that the function he attended was not a command function.
The military judge conducted individual voir dire of LT Thornhill.

LT Thornhill responded that having known and met the trial counsel before would not influence him in any way in this court-martial, that he’d be able to keep an open mind and consider only the evidence presented and the instructions provided to me.
LT Thornhill, member, withdrew from the courtroom.
LT Schwenkhoff, member, reentered the courtroom.

The trial counsel and civilian defense counsel conducted individual voir dire of LT Schwenkhoff.

LT Schwenkhoff, member, withdrew from the courtroom.

LT Beck, member, reentered the courtroom.
The trial counsel, civilian defense counsel and the military judge conducted individual voir dire of LT Beck.

LT Beck, member, withdrew from the courtroom.

LT McLaughlin, member, reentered the courtroom.
The trial counsel conducted individual voir dire of LT McLaughlin.

LT McLaughlin responded that he had met the accused, defense counsel and the trial counsel when they visited the KEARSARGE, Ship 11, over at RTC when both sides were building their cases, and that his office was by the Quarterdeck where they met, but there was nothing about those meetings that gave him any feeling towards anyone either way, that it was mainly informational, that they were in the space and present, but didn’t interact too much.  
LT McLaughlin stated that he worked with a number of the RDCs listed by the military judge, there were four RDCs and Senior Chief Crisp, who just transferred about a week ago and is no longer in his chain of command at RTC, and that of the other four, the two MA1s and Chief Barraza are under his supervision, and LS1 Nurse has since transferred and that he had not talked to them about this case specifically.  
LT McLaughlin stated that he didn’t even know a timetable in this case, that he knew the accused had been an RDC and then he wasn’t, that something was going in with a Recruit, that he didn’t realize there were two Recruits listed in the charges, that he didn’t know anything that happened after the Recruits graduated, and that the charge sheet was very illuminating.  LT McLaughlin stated that with the trial counsel coming to the ship he knew something had transpired within the barracks, but that he didn’t really know what that was and intentionally didn’t ask.  
LT McLaughlin stated that, although he supervised some of the RDCs, he never had to counsel any of them, and that with Senior Chief Crisp they were basically in each other’s hip pocket as the Ship’s Officer and LCPO relationship, coordinating everything that they did on a daily basis, but with the RDCs, they had a lot more free run with what they’re doing and would generally stop in to say hello and see what was going on with them and the Recruits, that periodically they’ll stand OOD so they’re present on the Quarterdeck and there’s some things to handle there day to day when they’re on watch.  
LT McLaughlin stated that if the RDCs required counseling, the LCPO, Senior Chief Crisp, would be the one doing that, but that he didn’t know of any counseling for the ones named here.  
LT McLaughlin then stated that if he had arrived 5 months earlier, then he would have been in charge of the accused, that he relieved 
LT Gill, who was the accused’s Ship’s Officer, and that he didn’t know if his ship was down an RDC when the accused left because that predated him.  LT McLaughlin stated that, with regard to LT Gill, before they turned over, that she mentioned that there was a case going on and threw out the name of the accused, but that was about it.  
LT McLaughlin stated that he paused on the question about whether he would require an assault victim to report right away because he was thinking about SAVI training and the different sorts of reports, like it can be reported after the date.

The civilian defense counsel conducted individual voir dire of LT McLaughlin.
LT McLaughlin responded that there was a Navy standard training that the staff takes online annually for fraternization, no classes, only online in his experience, and that he had not instructed anybody on fraternization.  
LT McLaughlin stated that he had a brother-in-law and sister-in-law who are law students in Chicago, but that he’d not discussed criminal justice with them at all, and that his relationship with them would not impact him listening to evidence here because it’s high level stuff and they didn’t discuss it much.

LT McLaughlin stated that his wife’s brother had died, but this was actually before he met the family and that he had never met him personally, and the way the question was worded, he thought he’d put that down, but that there was nothing in that experience that would impact the way he viewed the justice system, that the gentleman was caught and tried, that he was already out now, and the system worked the way it was supposed to, that he knew the details of the case and he wasn’t out to hurt anybody, and that that did not affect his thinking on this case as far as innocence or guilt or punishment, if it got there.    

LT McLaughlin, member, withdrew from the courtroom.
LT Henley, member, reentered the courtroom.

The trial counsel and civilian defense counsel conducted individual voir dire of LT Henley.

LT Henley, member, withdrew from the courtroom.

CWO4 Serrano, member, reentered the courtroom.

The trial counsel conducted individual voir dire of CWO4 Serrano.

CWO4 Serrano, member, stated that he recently served on a court-martial with the trial counsel, but that nothing from that experience gave him any bias towards trial counsel or defense counsel, it wasn’t either a negative or positive experience.  CWO4 Serrano stated that the witnesses he knew in this case was all on a professional level and that none of his dealings were negative that he recalled, and that there was nothing in his professional relationship that would cause him to believe their testimony or not believe it any more than any other witness. 

The civilian defense counsel conducted individual voir dire of CWO4 Serrano.

CWO4 Serrano, member, stated that he knew Chief Hicks on a professional basis because he’s the Base Master-at-Arms, that his interaction was strictly professional, that since he was a prior Chief he gets along with a bunch of Chiefs, that if the defense attacked his testimony, there’s no issue with not liking the   defense or believing what the defense was trying to say just because of that relationship, and that he would not be offended if the defense attacked the witness.  
CWO4 Serrano stated that he had teenage daughters, but that he didn’t think the defense would need to be concerned that he might be more swayed to believe the young female witnesses than someone else, and that he would weigh all testimony based on what he heard in court and not bring in outside influences like having daughters.  
CWO4 Serrano stated that Captain Peterson was in his direct chain of command, but that he did not think there was anything about that professional relationship that would cause him to have an opinion as to how this trial should go, one way or the other.  CWO4 Serrano stated that he didn’t know the Convening Order had Captain Peterson’s signature on it, but knowing that now, he didn’t believe that the Captain had a desire for this court-martial to go one way or the other, that he knew Commanders convened courts-martial all the time to determine the facts and for members to make a decision, and that he believed Captain Peterson wanted him to listen to the facts and vote his conscience.  
CWO4 Serrano, member, withdrew from the courtroom.

AVCM Lathrop, member, reentered the courtroom.
The trial counsel and civilian defense counsel conducted individual voir dire of AVCM Lathrop.
AVCM Lathrop, member, withdrew from the courtroom.

HMC Lackney, member, reentered the courtroom.

The trial counsel and civilian defense counsel conducted individual voir dire of HMC Lackney.

HMC Lackney, member, withdrew from the courtroom.

BMC Partain, member, reentered the courtroom.

The trial counsel conducted individual voir dire of BMC Partain.

BMC Partain, member, withdrew from the courtroom.

YNC Leverett, member, reentered the courtroom.
The trial counsel conducted individual voir dire of YNC Leverett.

YNC Leverett, member, withdrew from the courtroom.

LSC Reyes, member, reentered the courtroom.

The trial counsel and civilian defense counsel conducted individual voir dire of LSC Reyes.

LSC Reyes, member, withdrew from the courtroom.

The military judge and counsel for both sides stated that there was no reason to bring DCC Ballen out for questioning.

The civilian defense counsel and the trial counsel asked for a 

10-minute recess prior to challenges.
The Article 39(a) session recessed at 1246 hours, 27 April 2010.

[END OF PAGE]
The Article 39(a) session was called to order at 1255 hours,
27 April 2010.

The military judge and all parties previously present were once again present, except for the members.

The trial counsel challenged LT McLaughlin for cause on the grounds that currently he’s the supervisor for four potential witnesses, that she had met him, defense counsel and the accused, and that he seemed to know a little background of the case.

The civilian defense counsel stated that he believed the government rehabilitated LT McLaughlin, that he was the one who met him and it was simply to walk through the Ship’s space to take a look, the same thing that trial counsel did, that he didn’t have a conversation with him and that he didn’t remember him.  He further stated that, with respect to witnesses, he clearly said that he has not formed an opinion one way or the other and wouldn’t believe their testimony over other witnesses.

The military judge granted the challenge for cause against LT McLaughlin out of an overabundance of caution, not only because of the relationship that he bears within the chain of command to several other court members and, although he didn’t have particular knowledge, he was present and met all counsel when they were investigating this case, which gave him some concern that at some point in time something might come back to them, and that even though the court had instructed the members to bring that to the court’s attention, at this time he was granting that challenge for cause.

The trial counsel had no further challenges for cause.

The civilian defense counsel challenged CWO4 Serrano on the grounds as to the expectations of Captain Peterson where he said, “I don’t think so,” and the same response with Investigator Hicks when asked if he would tend to believe him more and he said, “I don’t think so.”  He further stated that on the testimony of teenage girls he gave the same unequivocal answer.

The trial counsel stated that she didn’t believe his answers were unequivocal, that was just how he answered the questions, and that the civilian defense counsel rehabilitated him and made him aware that Captain Peterson was not expecting any outcome and that all witnesses should be judged the same.

The military judge stated he tended to agree with the trial counsel, but noticed his somewhat reluctance particularly with regard to the questions concerning the Convening Authority and, out of an overabundance of caution, he granted the challenge for cause against CWO4 Serrano.

The civilian defense counsel challenged LT Thornhill for cause on the grounds that he reports on LT Beck, that he had tried to rehabilitate him, but that he still had some concerns about that.  He further stated that he also had a professional relationship with the trial counsel, that he thought she was a good person, of high character and truthful, and that he would tend to favor the prosecution over the defense.

The trial counsel stated that the civilian defense counsel properly rehabilitated LT Thornhill by asking him numerous questions about her relationship with him and how that would impact his decision making at this court-martial, and that she didn’t believe he needed to be removed.

The military judge concurred with the trial counsel, that he believed LT Thornhill was properly rehabilitated, particularly on the issue of the individual within his chain of command, and he then denied this challenge for cause.

The civilian defense counsel had no further challenges for cause.

The military judge stated that DCC Ballen, member, was going on emergency leave on Thursday and believed that she should be excused at this time.  Counsel for both sides concurred.

The trial counsel stated that the bailiff informed her that BMC Partain would need to leave by 1900 tomorrow evening, that she didn’t know if that would be a problem or not, but that she wanted to let the court know.

The military judge stated that he did recall that, with regard to the question about working late and if that would be a problem, 

DCC Ballen stated that it might be an issue, but that she might be able to work around it.  He then stated that he was comfortable with her answer.


The trial counsel stated that this was a different member, BMC Partain.
BMC Partain, member, reentered the courtroom.

The military judge conducted individual voir dire of BMC Partain.

BMC Partain stated that she would need to leave tomorrow by 1900-1930 for a closing on refinancing of their house, that it would take her about 30 minutes to drive home, that possibly she could move it back a little bit in time, and that if she was running a little bit late it wouldn’t cause her distress where she wouldn’t be able to focus on the case. 

Neither side had any questions for BMC Partain.

BMC Partain, member, withdrew from the courtroom.

Neither side had any challenge for cause against BMC Partain.

The trial counsel peremptorily challenged HMC Lackney.

The military judge granted the peremptory challenge of HMC Lackney.

The civilian defense counsel asked for clarification under Batson for the peremptory challenge against HMC Lackney.

The trial counsel stated that it was based on her responses to questions about knowing anyone who’s been accused of fraternization, that she smirked and waited a few seconds before responding, and that she felt HMC Lackney had more to say, but did not, regarding this issue.

The civilian defense counsel stated that that wasn’t even brought up on a challenge for cause.


The military judge noted it for the record and, given that proffer, he would continue to grant the peremptory challenge against HMC Lackney.

The civilian defense counsel had no peremptory challenge.

The military judge stated that the dismissed members were LT McLaughlin, CWO4 Serrano, DCC Ballen and HMC Lackney, which left eight members, four officers and four enlisted, which met quorum.
Counsel for both sides concurred.

The military judge stated that he intended to call all of the members back, release the excused members, do some preliminary instructions and then take a 1 hour lunch break, and that when the court came back into session they would begin with opening statements and go right into the taking of testimony.
Counsel for both sides concurred.

The court-martial members reentered the courtroom.

[END OF PAGE]

The challenged members, LT McLaughlin, CWO4 Serrano, HMC Lackney and DCC Ballen, were excused from further participation in the case and withdrew from the courtroom.

The military judge explained to the members about the court process in general and then gave them some preliminary instructions.

The court-martial members had no questions about the instructions.

The military judge stated that the court would break for 1 hour for lunch and asked them to be back in their deliberation room ready to go for 1415.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

Neither side had any matters to take up prior to recessing for lunch.

The military judge stated to counsel that he wanted them to be back and ready to go at 1415 with opening statements.    
The Article 39(a) session recessed at 1315 hours, 27 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1419 hours, 27 April 2010.

The military judge and all parties previously present were once again present, except for the members.

The assistant trial counsel stated that YNC Leverett, a member, grabbed LN1 Whaley and informed her that she had childcare issues for this evening, but not for the rest of the week.

The civilian defense counsel stated that the defense had another witness that they failed to apprise the court of, MM1 Calvin Jones, who was from RTC.  He further stated that the defense was working on finding a local character witness, Senior Chief Staromana from RTC, but that he had not interviewed him yet and wasn’t sure if he’d be a witness.

The military judge stated that he would tell the members that he neglected to mention a few potential witnesses and would inquire if they knew either one of them, and that he would also address potential childcare issues.

The military judge ascertained from counsel for both sides that they believed that the evidence in this case would close on Thursday, that they didn’t know where it would go from there, but that they could probably finish in the scheduled 3 days.

Neither side had any objection to the military judge asking about the new witnesses.

The court-martial members entered the courtroom.

[END OF PAGE]

The military judge stated that during the recess it had come to his attention that he neglected to inform them about two other potential witnesses, MM1 Calvin Jones and Senior Chief Staromana, and none of the members knew either witness.

The military judge stated that he had one administrative matter to take care of at this time and asked all of the members, except for YNC Leverett, to return to the deliberation room.

All of the court-martial members, except for YNC Leverett, withdrew from the courtroom.

[END OF PAGE]

The military judge stated that he was informed that she may have a childcare issue for this evening if the session runs late.
YNC Leverett, member, stated that she would need to leave no later than 1745 so she could be there by 1800 when childcare closed.

The military judge asked YNC Leverett if she could make other arrangements because he wanted her to be able to focus on the case.

YNC Leverett, member, stated that she could make some arrangements, but would need a few minutes to call her husband, and that that wouldn’t interfere with her ability to focus on the case.

YNC Leverett, member, withdrew from the courtroom.

The military judge asked counsel if, based on the inquiry of YNC Leverett, there was any challenge for cause against YNC Leverett or if either side would seek to excuse her as a member, and counsel for both sides stated that there was no challenge for cause or reason for excusal.

Neither side had any further matters to address prior to opening statements.

The military judge stated that court would recess for 5 minutes in order to give YNC Leverett time to make her arrangements.  He then asked the bailiff to let the court know when that had been accomplished so the court could come back on the record.

The Article 39(a) session recessed at 1426 hours, 27 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1438 hours, 27 April 2010.

The military judge and all parties previously present were once again present, except for the members.

Neither side had any matters for the record at this time.

The court-martial members entered the courtroom.

[END OF PAGE]

The military judge advised the members that they were about to hear the opening statements of counsel and advised the members that opening statements were not evidence.

The assistant trial counsel made an opening statement.
The civilian defense counsel made an opening statement.
The assistant trial counsel objected to the civilian defense counsel’s argument, stating that he was testifying.   

The military judge overruled the objection.

The civilian defense counsel continued to make opening statement.

The assistant trial counsel stated that he would call Investigator Hawkins as his first witness.

GREGORY A. HAWKINS, SR., Civilian, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Gregory Anthony Hawkins, Sr., and my current position is Investigator/Operations Assistant for Recruit Training Command at Great Lakes.  I’ve been in this position since 14 September 2009.  Prior to that, I worked Security at NAS Atlanta, part-time with the Marine Corps, and just other Security jobs.  I’m a Staff Sergeant in the Marine Corps Reserve.

I know the accused because he was in a suspect in a case we had.  Chief Natividad is the gentleman sitting there in the center [Pointing].

I was one of the initial Investigators on the case, we got the call from MAC Hicks, who is the Chief Master-at-Arms for RTC Great Lakes, and we got the case when we came in for our shift, second shift, and that’s when we called the accused over to our building and Investigator Stout and I interviewed him first.  We interrogated him in a 10 x 13 room in Building 1313 located at RTC Great Lakes.  The accused talked to us briefly at that time.  I want to say that this was on 14 October, at about 1730 or 1800, late afternoon.  

Before we questioned him, we read him his rights, and the accused waived those rights and agreed to talk to us.  We took a brief statement from the accused at that time.  

The assistant trial counsel handed the witness Prosecution Exhibit 15 for identification.

I recognize this document, it’s the Article 31(b) Military Suspect’s Acknowledgement and Waiver of Rights Form that Stout and I went over with the accused.  This is the form that the accused signed and this is where a person would provide their written statement.

The assistant trial counsel offered Prosecution Exhibit 15 for identification into evidence.  

There being no objection, the military judge admitted Prosecution Exhibit 15 for identification into evidence as Prosecution Exhibit 15.

The assistant trial counsel published Prosecution Exhibit 15 to the members.

This is the statement from the accused.  Stout and I took this statement from him.  With regard to what we were questioning him about, we had received a complaint from SR Leamer about some unwanted texts and e-mails and contact, and we were trying to find out about this fraternization.   The accused told us that there was nothing sexual involved with them.  We asked him about the number of text messages and e-mails, but he didn’t really tell us anything, that she was a Recruit having problems and that he was trying to be a mentor to her, and that was about it.  They could contact each other to say hi and see how things were going, such as Gunner’s Mate School, and that’s the gist of what he told us.
The assistant trial counsel retrieved Prosecution Exhibit 15 from the witness and returned it to the court reporter.

During this interview, we asked him about their relationship and what made this particular Recruit stand out more than any other because he’d pushed other Divisions before and never contacted a Recruit, so we asked him about this one, and he disclosed that the Recruit had an STD, but we had not asked him about that.  
During this interview, the accused also filled out a permissive authorization for phone records, signed it that day, but that was the only other thing.  A Permissive Authorization for Search and Seizure is a standard form and it’s to get permission to review medical records or phone records.  We have another permissive authorization form for financial records.  This would give us basically the right to search their A and B drawers, rack and wall locker for Recruits after they sign this voluntary authorization.  The accused signed one of these during our interview that day.  

The assistant trial counsel handed the witness Prosecution Exhibit 16 for identification.

I recognize this document as a Permissive Authorization for Search and Seizure, and this is for the accused’s cell phone records and MySpace.  My signature is here as a witness and Stout’s signature, and then the accused’s signature.  We got this from the accused on 
14 October.  

The assistant trial counsel offered Prosecution Exhibit 16 for identification into evidence.

There being no objection, the military judge admitted Prosecution Exhibit 16 for identification into evidence as Prosecution Exhibit 16.

The assistant trial counsel published Prosecution Exhibit 16 to the members.

The assistant trial counsel retrieved Prosecution Exhibit 16 from the witness and returned it to the court reporter, and then stated that he had no further questions.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

The interrogation lasted for about 30-45 minutes, not exceeding an hour.  During that interview, the accused did not admit to any improper relationship, but he did admit to text messages and phone calls.  I didn’t believe his statement was a lie, but based upon the information we had, his statement wasn’t adding up with it, and that it wasn’t my role to say whether a person was lying or not.  I did not call him a liar----
The assistant trial counsel objected on the grounds that this was beyond the scope of the witness’ knowledge, that they had asked about the charges and that he was an Investigator who was investigating.

The military judge stated that this was cross-examination and would allow the defense some latitude.

I did not call the accused a liar.  If Investigator Stout said that he heard me call him a liar, then he must have been mistaken because I never did.  I never bring my personal business or what I think of an individual into the case, I present the facts.  I had some MySpace e-mails and phone records that had the accused contacting SR Leamer and I was just presenting the facts to the accused.  If somebody else said something different than what I’m testifying about today, I wouldn’t be hiding anything.

With regard to my prior experience as an Investigator, before 

14 September 2009 the only experience I had was working at the Gates assisting the MAs and Physical Security Officers, Security jobs.  This interrogation occurred in 14 October 2009.  Between 14 September and 14 October 2009 I had not done any other interrogations, and any training I got was based on on-the-job training from fellow Investigators, I had no formal schooling.

I’ve been interrogated before, back in boot camp called “The Moment of Truth,” where they yell at you, and they may try to scare you, but they didn’t scare me.  It has nothing to do with being a tough guy, but I had nothing to fear but fear itself.  If I had nothing to hide, why should I be scared?  There, they sort of keep you there until you tell them what you think they want to hear.  Some people break down, some people cry, and some people admit to things they didn’t do, but most of the time they admit to things they did do wrong.  That was not the only training I had in interrogations, I’ve been interrogated before, stopped by police.  It doesn’t take much training to ask a question.  If you have a fact, “Did you run that red light?  Did you do this?  Did you do that?”  Even during the interrogation, I didn’t do most of the questions, I was there for the experience shadowing Investigator Stout.  

The interview room is about 10 x 13, and there’s a table with Stout on one side, the accused is on the other side, and I was on Stout’s left side, and we begin by putting the rights advisement in front of the accused.  Most of the time we give the suspect a copy, we have a copy, we would either read it out loud or have them read it out loud, one by one.  If they acknowledge their understanding, then they initial and continue with the next one.  When it’s all done, they would sign the form saying they understand.  The accused did not say he didn’t understand anything, he initialed everything and at the end he signed it.  I would say this took between 2 and 4 minutes.  
Stout began to question the accused.  I asked some questions, but only when Stout would say, “Is there something you want to ask?” and then I would interject.  I had the copies of the phone records and MySpace, so I asked him, “What is this e-mail about?  Is this your phone record?  Why did you call here?”  That’s all the evidence that I had and that’s all I asked him early on.  The accused told us basically what’s on the statement, that the relationship was nothing sexual, that he was just a mentor to her, mentor to mentee type of relationship, and that nothing sexual was tying them together.  After we began questioning him, he didn’t say that right away, it’s hard to remember what he said because that was about 7 months ago, but I think honestly he was more surprised and shocked like, “Are you serious?”  After we talked to him a while and said, “This is your phone number, correct?” and then he admitted that “She texted me and I texted her” and that there were phone calls.  We asked him what was it about her that led him to do this because in his e-mails he said, “I miss you, baby.”  

With regard to what else he said during that interview that he didn’t put in his statement, he told us about SR Leamer had an STD, herpes, and things like that.  We talked to him about 30-40 some minutes, but yet he only wrote about two or three lines on his statement.  We have investigative notes from this interview, but he denied everything about the relationship being sexual in nature.  This went on for about 45 minutes and he denied the entire time.  
During this entire interview, I only talked early on, and then later I might have interjected one or two more times, but for the most part Stout was the one leading the investigation.  I interjected in the beginning with the MySpace and e-mails, and then I interjected later when he started raising his voice and yelling at me and Stout.  I didn’t raise my voice, the accused initiated by raising his voice and yelling, “This is bull” or basically getting angry.  You can look at it as he was being accused of doing something that he didn’t do, or you could look at it as there was something he wasn’t telling us.  We were there in the room and he kept changing his story saying, “I didn’t do this, I didn’t do that,” but what we had showed something different, and I asked him, “What was so important about this Recruit for you to have constant contact with her over this period of time?”
If the accused had given his phone number to a bunch of Recruits and said to call him if they needed anything, that’s a violation because they’re not supposed to have contact with the Recruits----

The assistant trial counsel objected on the grounds of speculation.

The military judge sustained the objection, and then instructed the witness that, if there was an objection, he needed to stop talking so the court could rule on it.

I was focused on “Why was this Recruit important?”  The evidence I had showed that “baby” was a term of endearment.  There was an exchange of about 100, maybe more, text messages between both parties.  I know there were some from both, but don’t know how many from each, I’d have to look at them to see.  They weren’t equal, but she had some and he had some.  The accused told us that he gave her his phone number as a mentor, and it’s not whether I believe that’s true or not, it’s the evidence I had.  Whether he gave it to her or not as a mentor, it was still a violation and wrong.  We already got his admission to that violation during the interview.  From what we got from the victims, there was more than that, it was unwanted contact.  

When the accused started yelling at me and Stout, that’s when I interjected again.  I raised my voice to him, like we did yesterday when he said, “Are you serious?”  I didn’t have to yell because he was on the other side of the table from me.  He was getting mad and whooped up and everything and him yelling at me wasn’t going to solve anything, so I backed off because by that time Chief Hicks and Investigator Johnson were right next door and they came over and saw the investigation was turning south, so I said, “Do you have anything else to disclose that I can tell my Investigators?”  “No.”  “You’re free to go.”  I never called the accused a liar.  
I didn’t talk to anybody before coming in here to testify.  I didn’t talk to anybody at any time before any testimony regarding this court-martial.  I didn’t talk with any of my fellow Investigators about the testimony I was going to give here today, and I’m positive about that.  

What I had from MySpace was some e-mail printed out, some screen shots, it was from “Mikee” with a heart and a little arrow going through it, and then there was two Gunner’s Mates, and there would be different e-mail messages sent to them.  I had a piece of paper that represented what I believed was something from MySpace, but it didn’t say “Natividad,” it had “Mikee,” and it was addressed to “Gunner’s Mate.”  SR Leamer is a Gunner’s Mate, she was in Gunner’s Mate School at the time it was sent.  That’s how I contacted the accused, from the cell phone number that was on that MySpace page.  I never went onto the MySpace account to confirm it.  I’m an Investigator, but I never traced an IP address to the accused.  Legal has subpoena power and we can get a search authorization.  I could write an affidavit to his Commander and get a search authorization, but we already had a Permissive Authorization for Search and Seizure for his MySpace account, but he never furnished those records, and we never searched for it.  It’s not better to come in here and speculate that it was the accused’s MySpace account, his phone number was on there and that’s what linked him to it.  When I called that phone number and the accused answered it, that’s all the proof I needed.  What else could be on there?  

With regard to helping the prosecutors and trying to get an IP address that would positively identify the accused to that account, what we had was that his name was Michael Natividad, and the addressee’s name was “Mikee,” and the phone number used to contact him was on the MySpace page, and the things that were listed in the e-mails were something that a military service member had to put on there, “I’ve been looking for you at this location,” which was on base, which therefore means you have to have some type of decal or CAC Card to access the installation, so the circumstantial evidence leaned towards him.  
He gave us permission to search the phone records and MySpace e-mails on the permissive authorization, but they never retrieved them.  I blame the accused because he was supposed to provide them, but I didn’t go and get them because at that time I was still in training and I only did what I was asked to do.  I guess we had the power to get the items we wanted, but I’m not really sure.  I didn’t have the power, but if we needed information through a subpoena, then Legal could have gotten the information.  Based on that e-mail, I could have submitted that as evidence with an affidavit to the Commander and say that we need a search authorization to go into that account, if they wanted to go that far.  As the Investigator, if Legal had come to us and said, “We need this and this further,” then we could have done it.  I’m telling you----
The assistant trial counsel objected on the grounds that it’s been asked and answered.

The military judge sustained the objection.

If someone wants an account on MySpace, you just go online and set it up.  You can set one up, if you have a computer and internet access.  You can make it “Mikee” and “To Gunner’s Mate.”  One sure way to trace it back would be through an IP address, and we could have done that, we had technical people on this case that could have found that out, but I didn’t do that.

With regard to the STD comment, I went to boot camp in 2000.  When I went to boot camp, they were doing those things where you sit out in the squad bay and talk about personal stories.

The assistant trial counsel objected to the question, “And you talk about personal stories, personal things in your life, the Drill Instructor takes off his hat, right?” on the grounds of relevance.
The military judge sustained the objection.
I’m familiar with Recruit Training for the Navy.  I know that, in addition to being Drill Instructors, they’re also mentors.  I’m not aware that Leamer shared some personal stories with the accused, like many other Recruits.  She did not tell us that she’d been abused as a child and that she was sharing that to try to feel better by being mentored by the accused, neither did I ask.  With regard to whether it’s a possibility that, in response to my accusation, the accused was trying to tell me that this was a mentor/mentee relationship and she shared that with him, there’s always room for that, but yet he didn’t disclose that, nor did she disclose that either.  The accused was pretty surprised when he came in.  I would say he was nervous.  I was not nervous during an interrogation.  But the accused was nervous and his body language dictated so.  We were just talking to him and he just kind of came out and said, “Can I tell you something?” and I said, “By all means, go ahead because you haven’t told us anything thus far,” and then he said, “She disclosed to me that she had an STD.”  That was an unreasonable comment, it didn’t have to do with anything, and it was more like a sidetrack comment, I was asking him about their relationship and he threw that out from left field.  People out of fear sometimes throw things out.  
I never talked about a video with anyone.  Someone talked to me about a video, and that conversation took the place probably that same day, It was mentioned in one of the statements about the accused being at the NEX following SR Leamer and that, if need be, they could go to the NEX and get the videotapes from security cameras in the parking lot.  I guess there wasn’t a need so they didn’t get them.  I don’t know why they didn’t get the videos, I just do what I’m told by my boss and supervisor and the Investigators, and maybe that’s because there was evidence already that was strong enough or from the other statements that were made.  I never heard Chief Hicks say anything about a video in the accused’s presence, that was after the accused had been dismissed.  We were back in our room, after the accused left, and then Chief Hicks talked about possibly getting the videotapes, if need be, but we never got them.  If we had videotapes, that would tend to prove or disprove, but now we have to rely on what the witnesses say and the other statements.

REDIRECT EXAMINATION

Questions by the assistant trial counsel:

The interrogation was about 30 minutes, but that’s an estimate.  When he got in there, it took 2-5 minutes to read the rights and understand them, and answer any questions, and then we present the facts and ask questions, so I’d say that it was about 30 minutes, no longer than hour, possibly even shorter than 30 minutes.  At no time did I coerce or threaten the accused.  
We got the accused’s phone number from the MySpace printout, so we called that number and the accused answered, and I asked him to report to Building 1313.  

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The assistant trial counsel stated that their next witness would be Investigator Veness.

LSC Reyes and LT Henley indicated that they had some questions for the witness.  

Investigator Hawkins returned to the courtroom and retook the witness stand.

The bailiff retrieved the questions from the members and gave them to the military judge, then gave them to the court reporter to be marked as Appellate Exhibits XXVI and XXVII, then showed them to counsel for both sides, and then returned them to the military judge.

[END OF PAGE]

Investigator Hawkins was reminded of his oath and continued to testify in substance as follows:  

EXAMINATION BY THE COURT-MARTIAL

Questions of the members, asked by the military judge:

The accused signed his statement before questioning.  
We wanted to search his phone records and MySpace based upon the initial evidence that we had with Leamer’s phone records and her MySpace e-mail.  All we had was her phone records, so we wanted to see his phone records to see if there was something else, other outgoing or incoming calls.

REDIRECT EXAMINATION

Questions by the assistant trial counsel:

That’s the accused’s handwriting on the statement.  A suspect normally signs at the end of his statement.  We have them initial each right, after we read them, to acknowledge their understanding, then they write whether they choose to make a statement or not, and then they will sign and we will sign.  After everything is done, we ask if they have anything further to add, and then they will also sign and date/time it.  That last part wasn’t done in this case because the accused left the room.  
RECROSS-EXAMINATION

Questions by the civilian defense counsel:

The accused had the option to leave and he took it.  Chief Hicks came in and said, “Do you want to tell us what’s going on?” and the accused said, “That’s it, I’ve already said it,” so he left.  That was his right, under Article 31, to terminate the interview at any time or for any reason, and he chose to exercise that right and he left.   We were questioning, we all began to yell, Chief Hicks came in and stopped it and said, “Is there anything you want to say?” and the accused said, “No” and then left.  

Throughout the interview he denied any inappropriate relationship, but he also admitted to text messages and a couple of phone calls.  Neither me nor Stout got access to his phone records.  We never had those phone records in our case file in evidence.  I did talk to Stout and we found out that the accused’s phone number was disconnected.  We never retrieved the accused’s phone records for that period in question.  Stout never retrieved the accused’s phone records.  I’m not sure if he looked at them or not on a computer, but we don’t have a copy of that in our files.  I did not see the phone records.  We never retrieved the phone records from the accused, the only phone records we have are SR Leamer’s.  
The assistant trial counsel objected to the question, “Are you saying that your investigative unit never got on a computer and looked at phone records?” on the grounds that this witness had no personal knowledge of what other Investigators did.

The military judge stated that he would allow the defense to ask it one more time, but then he was directed to move on.

I don’t know if Investigators saw the accused’s phone records, all I know is what I have, and that’s SR Leamer’s phone records.  I don’t know if Investigators got on a computer and got access to his phone records at a later date.
There being no further questions, the witness was again warned, excused and withdrew from the courtroom.

The assistant trial counsel stated that their next witness was Investigator Veness.

WESLEY V. VENESS, Civilian, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Wesley Vinton Veness.  My current position is Investigative Operations Assistant at RTC Great Lakes.  I’ve been   in this position for about 2 months.  Prior to that and prior to retiring from the Navy after almost 22 years, I was the Chief Master-at-Arms at Naval Base San Diego, not as an MA, I was a Damage Controlman.  I’ve been at RTC for about 18 months and during that time my duties have included investigative procedures for minor violations of the UCMJ, staff or Recruits.

I don’t know the accused personally, but I know who he is, and I recognize him in the courtroom, he’s in the middle of the second table to the left.

The assistant trial counsel stated that the witness had correctly identified the accused.    

My first contact with the accused was 15 October 2009 when my supervisor directed me to go over to the Atlantic Fleet Drill Hall and question him in regards to some phone records that we had.  Apparently the accused had been questioned prior to me, and because there had been a day in between and maybe things had cooled down, they wanted me to go over and talk to him.  The accused was suspected of fraternization.  

When I went to Atlantic Fleet Drill Hall at about 1400, I met with his chain of command, got directed into an office, the accused was then brought in by his chain of command and at that point I told him who I was and why I was there.  The accused pretty much understood why I was there because of the previous day, but I explained that I was directed to come back over and question him about the same things.  I did question him that day.

Before questioning him, I read him his Article 31(b) rights, Military Suspect’s Acknowledgement and Waiver of Rights.  I have a standard procedure for doing that, and it’s a 31(b) form which we’re directed to utilize.  The accused waived his rights and talked to me.  He also provided me with a written statement.


The assistant trial counsel handed the witness Prosecution Exhibit 17 for identification.

I recognize this document as the rights form that I provided to the accused that day, and that’s his handwriting, his signature, down at the bottom of the first page and then again to the right of the second page.  
The assistant trial counsel offered Prosecution Exhibit 17 for identification into evidence.

There being no objection, the military judge admitted Prosecution Exhibit 17 for identification into evidence as Prosecution Exhibit 17.

The assistant trial counsel published Prosecution Exhibit 17 to the members.

When I informed the accused of his rights, I don’t just throw it at them and tell them to do it, I explain who I am and what I’m there for and what he’s suspected of, in this case fraternization.  I explained to the accused that I needed to cover the Article 31(b) rights, I give him a copy and I have a copy, then I read each and every line item on there, 1 through 5, and then ask him for each right if he understands, and if he says yes, then he’ll initial to the left of the rights, and those are all his initials on this document, which means that he understood all of his rights.  That’s his handwriting and initials next to where it says “I desire to make a statement.”  That’s my signature in the witness box on the left and his signature is on the right.
The accused mentioned to me that he’d already talked to Investigators the day before, and I acknowledged that, but since it had been a day, maybe he had some time to cool off, I told him that I was directed to question him again.  The first open question I asked him was, “What relationship, if any, did you have with SN Leamer?” and the accused told me that the only type of relationship they had was a professional one, that she was a Recruit in a Division that he was in charge of, and he treated her professionally, that she got out of boot camp and there was nothing more than that, and that she had initiated contact with him.  

I did ask the accused how many times he had texted or called her, and that’s on the second page of the document in the Q. and A. format, I would write the question in the Q. and asked him to read it, and then the accused would answer it in the A.  In the first Q. and A., I asked him if he had texted SN Leamer, and he wrote “Yes.”  Then I asked him approximately how many times, and he wrote an approximate number there, “56.”  


I also asked the accused what his phone number was, and he wrote the number down, “630-890-2366,” and told me that that was his cell phone number.  The accused denied meeting SN Leamer at the NEX or at any other establishment.  I also asked the accused if he kissed her, and he said that he did not.  

Throughout the course of the questioning, it was a pretty cordial talk.  At first when I went in there, I think the accused was a little apprehensive to talk to me, probably from the day before, and I toned it down real quick with him, and he agreed, and from there on we had a pretty good conversation as far as the case goes.  

The assistant trial counsel retrieved Prosecution Exhibit 17 from the witness.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

The tone in the interview was cordial and mutually respectful.  The accused did not yell at me.  When I began to speak to him, he said, “Look, I went over this all yesterday and it seems to me they already deemed me guilty,” and at that point he was kind of loud, but I said, “Look, it’s a different day, I’m a different Investigator, I’m not here to disrespect you, don’t disrespect me,” and from that point on we sat down and had like a Chief-to-Chief talk.  I explained to him that I was a retired Chief, we kind of got on that level, and it was a fairly cordial interview, no arguments, and he answered all the questions that I asked.  

I now have some experience as an Investigator.  When I first met the accused, I believe that while we were talking he was forthright with what he told me.  I didn’t have anything to believe other than that a phone record, which my supervisor gave me, which had that particular phone number on it.  If that was denied the previous day that that was his phone and his calls, I was leaning to believe, “You’re saying that you didn’t make the phone calls, but there’s your phone number.”  After I talked to him and he was in the conversation, he told me that they did text and talk, so he didn’t lie or deny it, he said that he did text and make some phone calls with SN Leamer.  I was not told that he lied about that the day before.  
The day I found out anything about this case was that afternoon when I went over there.  All I was given was the phone number to question him about the texting and the phone calls.  It was my understanding, when I left to go over there, that the accused said he didn’t make those calls, and that came from my Investigators who talked to him prior, they said he said he didn’t make the calls or it wasn’t his phone number.  I took that and didn’t question that anymore because I was going over there to question him on my own, this was my investigation that day.  The Investigators never told me that he admitted to making those phone calls and texts the day before as well.  I didn’t even talk to them, didn’t ask them about it, I just took the phone records.  If they had talked about that, he confirmed  that he made those calls.

The civilian defense counsel handed the witness Prosecution Exhibit 15 and asked him to read the accused’s statements, the witness did as directed and then the civilian defense counsel retrieved the document from the witness.

That said that the phone calls and text messages were peer-to-peer, which was consistent with what I heard that day.  At the time I spoke to him, I was under a different impression, that the accused didn’t say that he made that phone call.  I didn’t read this statement prior to going, but when I got the turnover, my Chief sent me over to talk to him and ask him particularly about the phone records.  I had the phone records and I was sent over to ask about them, so I was under the impression that he didn’t make those calls, or he’s saying he didn’t make them, but after I talked to him, he said he made them.  Based on my conversation and reading that statement, I would say that he said the same thing to me as he did the day before with the prior Investigators.

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.
The assistant trial counsel stated that their next witness would be Investigator Johnson.

The civilian defense counsel requested a 39(a) session prior to the next witness.

The military judge ascertained from counsel that they could use a recess at this time.

The military judge advised the members that he had some matters to take up with counsel, but that he would give the members a recess at this time.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The civilian defense counsel stated he believed the court had suppressed the statements from 9 November.

The military judge stated that he had suppressed the statements of the accused made on 9 November to Investigator Johnson.

The civilian defense counsel stated that he was just trying to alert the court before that came out in front of the members.

The military judge ascertained from the assistant trial counsel that he understood the court’s ruling and that he was only going to ask him about the questioning from 23 October, and that before the witness took the stand he would reaffirm with him that he couldn’t talk about 9 November.

The civilian defense counsel stated that he had nothing further to add at this time.

The trial counsel stated that she had three more length witnesses for today, but that they were all ready to go.

The trial counsel stated that after Investigator Johnson was done testifying, she would ask for another quick 39(a) because the following witness would need to be read her rights by the court due to suspected fraternization, and that she’d rather not do that in front of the members.

The defense counsel stated that he didn’t believe the witness needed to be advised of her rights, and that if she did, he believed the trial counsel should do so.

The military judge stated that the court would take a recess at this point so that both sides could further reflect on this and that the court would also take a recess before the witness was called.

The Article 39(a) session recessed at 1618 hours, 27 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1635 hours, 27 April 2010.
The military judge and all parties previously present were once again present, except for the members.

The defense counsel stated that he did not oppose the court reading the witness her rights vice the trial counsel.
The court-martial members entered the courtroom.

[END OF PAGE]

The assistant trial counsel stated that their next witness would be Investigator Johnson.
DENNIS J. JOHNSON, Civilian, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Dennis Jerome Johnson.  My current position is Investigative Supervisor at RTC Security.  I’ve been in that position as a Supervisor since November 2009, but as an Investigator since October 2007.  Prior to that, I worked in a Corrections setting as an Internal Affairs Officer in Mississippi.  I was in the Navy, entered active duty 1986 and was released from active duty March 2001.  I was an ABE by rate, but I’ve done more Master-at-Arms duty while on active duty.

I know the accused from this investigation.  I first met him in October 2009 when these allegations came up.  With regard to how I got involved in this case, different allegations were made, and the portion that I dealt with was an allegation from a Recruit that was supposed to have been IT’d by the accused because of his relationship with one of the female victims.    

For this investigation I did an Article 31(b) rights advisement and made sure he understood his rights before asking him any questions.  I believe this was done on 23 October.  I set up the interview with the accused, he was working for the Atlantic Fleet Drill Hall at the time, and we went by there to pick him up and we brought him back to my interrogation room in Building 1313.  

As soon as we brought him into the interrogation room, I told him that if he had any problem understanding any of the rights to let me know and I would do my best to explain it.  Then we went through the Article 31(b) rights, going through each right one at a time, and at the end when all five rights have been explained, I tell them that they have several choices, that they can remain silent and make no statement at all, that they can remain silent and seek an attorney, or they can choose to talk to me.  I ask them clearly what their choice is.  In this case the accused chose to talk to me, and I told him that if he agreed to talk to me, then he needed to write on the form in his own handwriting that he chose to make a statement, which he did, and then we started to talk about the allegations.  The goal is to get a written statement.  We generally talk about the facts first and then we have them write them down so that if there are any inconsistencies or if anything’s left out, we can say that we discussed it and make sure it’s included.  

The accused and I talked about the case first and then, after that, he did not want to write a statement, so then I discussed doing a 
Q. and A., and he agreed to that.  

The assistant trial counsel handed the witness Prosecution Exhibit 20 for identification.

I recognize this document as the Article 31(b) rights form for the accused that I went over with him that day and that he wrote on.  

The accused is sitting right there between the Lieutenant and the civilian attorney.

The accused spoke with me for about 30 minutes.  I brought up the allegations about Barnes being IT’d, I retraced his phone number that was covered in the MySpace e-mails, and I asked whether he had purchased any jewelry for any present, current or former Recruit.

The assistant trial counsel offered Prosecution Exhibit 20 for identification into evidence.

There being no objection, the military judge admitted Prosecution Exhibit 20 for identification into evidence as Prosecution Exhibit 20.

The assistant trial counsel published Prosecution Exhibit 20 to the members.

Prosecution Exhibit 20 is about 4 pages.  The writing for the Q’s is my writing, and the writing for the A’s is the accused’s writing and what he responded to my questions.  

The civilian defense counsel objected to the question, “Have you encouraged a graduated Sailor to meet you and, if so, where?  It’s on the first page,” on the grounds that the witness should be testifying from memory or have his recollection refreshed.

The military judge asked the assistant trial counsel to rephrase the question.

On the accused’s statement, he denied encouraging a Sailor to meet him.  
On page 2, I asked the accused about the phone number 630-890-2366, and the accused said that it was his number.  When I asked him if he had escorted a recently graduated Sailor to the Mall, the accused said no.  

On page 3, I asked the accused about accompanying a recent graduate to lunch or dinner, and the accused denied that.  I asked him if he had purchased any gifts for a recently graduated Sailor and, if so, what specifically did he purchase, and the accused denied that.  The accused denied attempting to kiss a Recruit.  The accused denied ever attempting to engage in a relationship or sex with a recently graduated Sailor.  The accused denied going to a hotel or motel with the intent of engaging in sexual intercourse with a recently graduated Sailor.  

On page 4, I asked him what responsibility he accepted in this investigation, if any, and the accused stated that he accepted the fact that he entertained his Recruits with text messages, and that he had a lapse in judgment, which he kept repeating, “This whole thing is a lapse in judgment.”  When I asked him if he had ever watched TV inside of a motel or hotel room with a recently graduated Sailor, the accused denied that.  I asked him if he wanted to add anything else to his statement, and the accused said no.

On 23 October when I took this statement, the accused did not admit anything else.

The assistant trial counsel retrieved Prosecution Exhibit 20 from the witness.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

With regard to those six questions, I didn’t have any other independent evidence, besides statements from other people, to prove that those things had happened.  There was no corroborating evidence, such as receipts.  We had asked for phone records, but the accused never provided those, and I never asked for financial records.    
There were four or five Investigators on this case, myself, Veness, Hawkins, Stout and Montgomery.  Hicks is the Chief Master-at-Arms and he didn’t take any statements and he didn’t take part directly in the investigation.
I have quite a bit of background in investigations.  I did about 5-7 years of Master-at-Arms, and then I did 4 years in the Correctional setting as an Internal Affairs Officer, and I went through the Police Academy as well.  

When we got the MySpace evidence, we did not pursue the angle of providing the basis for obtaining a search authorization from the CO, but it could have been done that way.  Financial records could have been requested on the Permissive Search and Seizure, but it would be up to the accused as to whether he complied.  We could also have requested a Search Authorization from the CO based on probable cause of a crime.  

LT Thornhill and LT Henley, members, indicated that they had questions for the witness.  

The bailiff retrieved the questions from the members, handed them to the military judge and then to the court reporter for marking as Appellate Exhibits XXVIII and XXIX, then showed them to counsel for both sides, and then returned them to the military judge.

EXAMINATION BY THE COURT-MARTIAL

Questions of the members, asked by the military judge:

Even though the accused had answered the questions on the 14th and 15th, I questioned him again a third time for clarity.

The initial report to Security was an allegation by Salters stating that his girlfriend----

The military judge stated that he couldn’t let the witness testify about what someone else might have said.

The general nature of the allegations reported to Security was harassment.  Salters reported it to Lieutenant Ross about the 13th or 14th of October 2009.

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.

The court-martial members withdrew from the courtroom.

The military judge noted that on Appellate Exhibit XXVIII there was a note by defense counsel “No objection, unless it calls for a hearsay answer.”  

The civilian defense counsel stated that he had no objection with the way the court handled the question with the witness, that that was exactly what they wanted him to do.

The trial counsel stated that she was ready to call her next witness.

The civilian defense counsel stated that he was going to ask for a limiting instruction with the reference to “IT’ing and Barnes,” that that was uncharged misconduct, and that he didn’t want the members to make any inferences about that.  

The military judge stated that that could be addressed in instructions as well.

The military judge stated that, with the next witness, he was just going to go down the Article 31(b) rights as they appear on the form.  Neither side had any objection.
The military judge stated that he would bring in the witness, advise her of those rights, excuse her, and then call her back in once the members were present.

The trial counsel requested that the witness be put under oath prior to the rights.


The military judge stated that he would like to wait to put her under oath, that he was only advising her of her rights, and that she would be put oath when she came back in to testify, if she so chose at that point in time.

SN Robyn A. Leamer, USN, entered the courtroom and took a seat on the witness stand.

The military judge asked the witness her full name for the record, and the witness stated that she was SN Robyn Ashley Leamer.

The military judge advised SN Leamer that she was suspected of fraternization for an incident around October 2009, and then he read her the Article 31(b) rights from the standard form.  
SN Leamer stated that she understood all of her rights, that she did not wish to remain silent or have a lawyer present, and that she wished to testify and answer the questions of counsel for both sides, as well as by the members.

SN Leamer withdrew from the courtroom.

Neither side had any objection to the manner in which the court advised SN Leamer of her rights.

The court-martial members entered the courtroom.

[END OF PAGE]

The military judge instructed the members that, with regards to questions for witnesses, to please make it only one question per question sheet for ease and clarity of the record.  The members stated that they understood.

The trial counsel stated that her next witness was SN Leamer.
SEAMAN ROBYN A. LEAMER, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Robyn Ashley Leamer.  I’m currently stationed at TSC Great Lakes, where I work at the schoolhouse as a Student Assistant and help people learn how to take apart weapons and put them back together under the instruction of Mr. Favin.  I just recently graduated and became a rated Gunner’s Mate on 26 April.  Prior to that, I went to Gunner’s Mate “A” School and completed the course, doing a lot of stuff with weapons.  It was a really good school and I really enjoyed it.  “TSC” stands for Training Support Center.  Before TSC, I was stationed at RTC Great Lakes for boot camp.  I entered boot camp on 21 July 2009.
I joined the Navy to further my education.  I was just out of high school.  I’ve always known I wanted to join the military.  I had not decided on the branch, but the Navy suited my needs the best and I picked Gunner’s Mate because I thought it would be a very cool rate to be in.  

I turned 19 years old on 8 March.  While at boot camp, I was 18 years old.  A Recruit Division Commander, RDC, is your instructor during boot camp, they’re the ones who teach you everything you need to know to get through and to get out to the fleet and learn your rate at school.  

The civilian defense counsel objected to the question, “When you first got to boot camp at Recruit Training Command, what were you told about your Recruit Division Commander or RDC?” on the grounds that it called for hearsay.

The military judge overruled the objection.

I was told that the RDCs would be strict, that we were to listen to what they said, do what they said, and we would get through just fine.  My RDCs were Chief Natividad, MA1 Matias and SK1 Nurse.  I see Chief Natividad in the courtroom today sitting between the two defense attorneys.

The trial counsel stated that the witness correctly identified the accused.

I held a position at boot camp, RPOC, which means leading Recruit of the whole Division, they march the Division around and are under the direct instruction of the RDCs as to what the Division does and their plans for that night or the next day.  “RPOC” stands for Recruit Petty Officer in Charge.  I wanted this position and I worked very hard for it.  I had ROTC in high school and I had 4 years of learning how to march and be in command, and I knew I could be an RPOC and really help out my fellow Recruits and try to get them through as smoothly as possible.  This position required me to do a lot of work in the RDC Office.  There were other Recruits in the office who also had to do work, our Yeoman, SN Nicholson, and our Medical Yeomen were SN Dorion and SN Brown, and these were the three that were in there most often.

When I was working in the office, there were other RDCs in the office, and that was Chief Natividad, the accused, mostly, SK1 Nurse was occasionally in there, and MA1 Matias wasn’t usually in there when I was.   The accused was in there as the only RDC quite often, all throughout boot camp, and he would talk to me when I was in the office working.  He would ask me about my personal life, why I was there, and we would talk about some events that happened in my past.  We would also talk about his personal life, he’d ask advice for on his girlfriend, or ex-girlfriend, depending on what day it was.  The accused was usually asking the whole group, and that consisted of myself, SN Dorion and SN Nicholson most of the time, an all female company.  The accused would ask us advice as to how to deal with a certain situation going on, such as if she was mad at him and how he could make her not be mad at him, relationship questions.  

The accused did ask me about my personal life, my boyfriend at the time, quite often.  I had quite a few personal issues going on at home at the time.  The accused approached me asking about my personal life, and I opened the door for him to ask questions, and I answered his questions about the recent events that had happened.  At the beginning I believed the accused was acting in a mentor/mentee kind of way, and it just turned different, especially when he started talking about his personal life more often and asking a series of questions.  This made me uncomfortable.  The accused did not talk about his personal life when there were other RDCs in the office, only when we were alone.  
We would talk about cars and his personal vehicle.  I’m a big car buff, I enjoy talking about vehicles, so the accused would talk about the cars he had.  The accused gave me candy in the office, as well as cough drops.

MySpace is an online website where you can go and talk to your friends through the internet.  You have your own profile and you can state what you’re doing at the time and what’s going on, and it tells a little about yourself.  You can post pictures to it.  We did not have access to MySpace while in boot camp.  There was a time during boot camp that I did see MySpace, and that was through the accused’s phone.  He had an iPhone and he opened up and looked at my MySpace through his phone, and that was about halfway through boot camp, and this was in the RDC Office.  There were no other RDCs around, but there were a few other people in the room, I just can’t remember who they were.  MySpace came up because the accused showed us a picture of his girlfriend on MySpace, and I told him that I had one too, and it just kind of took off from there, he searched me and found mine.  There’s a search menu that you can do on iPhone through the application that it has, or you can just click on the magnifying glass and it’ll search through everyone for the name you put in there.  You have to have your own page before you can log on and search for other people.  It was my understanding that this was the accused’s MySpace page.  I did notice some details on the page, his first name, the display name that will show up when you search someone, and that was “Mikee,” and then he showed us pictures from his page, pictures of him in his whites, as well as a few in civilian clothes, one with his car, and a few where he had done some modeling.
The accused looked up my MySpace page, then he went through my pictures and made quite a few comments about them because I had some from graduation and a nice shirt and he said, “Wow, those are really nice pictures.”  That made me uncomfortable and quite embarrassed.  I also saw him look up SN Nicholson on MySpace, and he looked at her pictures and made comments, such as “She looks sexy” in one of them because supposedly she was a Victoria’s Secret model and she had quite a few pictures of her in just her bra and underwear and he commented on them a lot.  
About halfway through boot camp, the accused became SIQ, and the day he became SIQ, I was fired from my RPOC position.  The accused was not the one who fired me.  When he found out, he was upset and said that he would try to get me my job back as RPOC.  

After graduating from RTC, I heard from the accused again, he contacted me first through MySpace.

The trial counsel handed the witness Prosecution Exhibit 8 for identification.

I recognize this document as MySpace messages from the accused.  I had seen his MySpace previously in boot camp and his name is clearly on here, as well as my display name for MySpace.  We did correspond back and forth, saying “Hi, how are you?  I’m doing great.”  It was my understanding that the person I was corresponding with was the accused.

The trial counsel offered Prosecution Exhibit 8 for identification into evidence.

The civilian defense counsel objected on the grounds of foundation, that this witness cannot establish that that came from the accused, except from the testimony just heard in court.

The trial counsel stated that, under MRE 901(b)(1), testimony from a witness with knowledge can authenticate evidence, that she testified that she recognized the accused’s name from a previous occasion and that she understood that she was having a conversation with the accused.  She further stated that, under 901(b)(4), these documents contain distinctive characteristics, such as the user name, which is the accused’s first name, the contents which show a knowledge of the base, as well as the accused’s phone number appears in the message and therefore this document was admissible.

The civilian defense counsel requested a 39(a) session.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The civilian defense counsel stated that the witness could testify to what she saw, that their objection was what they raised earlier, that it would come in as a statement made by the accused and, in order to do that, they’d have to establish the basis that it actually came from the accused, that this was not obtained through a search of his computer, the trace of an IP address, that it was simply the witness saying that “I got an e-mail from Mikee.”  He further stated that the witness could testify to that, but to bring the statements in would be hearsay, that foundation had not been established, and that what trial counsel cited wasn’t even relevant to what he was talking about.  

The military judge stated that he wanted to reserve on the objection until after defense had an opportunity cross-examine the witness.  He then stated that the trial counsel could renew their application at that time to have the document moved into evidence.

The civilian defense counsel suggested the court voir dire the witness on this specific issue without the members present, which might resolve it for the court.

The trial counsel asked if she would be allowed to inquire into the document, if the court did that.

The military judge stated that he would let the defense voir dire the witness on this particular issue outside the presence of the members, that he wanted it limited to just the foundation and the admissibility of the Prosecution Exhibit 8 for ID.

SN Leamer was still on the stand and continued to testify in substance as follows:

VOIR DIRE EXAMINATION

Questions by the civilian defense counsel:

I’m familiar with MySpace.  Anyone can get a MySpace account.  You have to create an account to access anyone else’s account, but you could logon and get one now.  You don’t have to be truthful in putting that account together, you can make up a name.  

I did receive the e-mails that the military judge has in his hands right now.  No one told me directly that they came from the accused, but looking through his pictures, it’s obvious it’s him.  There’s no pictures on these documents, but through his MySpace I learned that it was him through his pictures previously on his phone, as I testified to in court.  On these documents, the name is what tells me that that’s the accused because he’s the only Mike I know.  I guess Mike is a common name.  I know it was him through his pictures on MySpace, the comments that he had, and the fact that only a few people can my MySpace due to the fact that I have security on it where you have to know an e-mail address or my middle name to find it.  Only my close friends and the people I have on my MySpace know my middle name.  Dorion knows it.  I have friends on my MySpace account.  
When I open up the e-mail, just the e-mail comes up, you don’t see the actual page of the person who sent it, unless you click another link to go there.  On MySpace Photos, I believe all you’ve got to do is right click on any random photo and you can capture that photo and post it, but I’ve never done that.  With regard to digital photos on any social networking site, if you can access an account, you can capture a photo, store it on your computer, then create an account and do anything you want.  I do not know of people often misrepresenting accounts on MySpace.  I’ve never encountered someone making a false account on MySpace.  I’ve heard of it through the news, but not encountered it.  I believe it’s a secure site as far as the new privacy that they’ve come up with.  The contact that I have with MySpace has been good and I’ve never had a problem.  I’m sure there are people who make up false accounts on MySpace, it’s just like any other site.  

Questions by the trial counsel:

I saw the accused’s user name at boot camp and the accused was the one who pulled it up on his iPhone, and I recognized that exact user name as the one who contacted me.  Based on my conversations with this person and the information that they put in the messages, it was my understanding that it was the accused.  I don’t have any doubt that it was the accused that I was corresponding with.  There was multiple correspondence back and forth.  After boot camp, I did look at the profile of “Mikee,” and I found his pictures to be the same pictures that had been on there when I saw them in boot camp, so I knew it was him.

Questions by the civilian defense counsel:

A user name can be different than a logon name.  You can make any user name you want, but the logon name is unique and it has to be something you create after you put in e-mail and it has a password associated with it.  In order for you to make a MySpace account, I have to provide them with an e-mail address, and you can make one up through MySpace, but then the user name can be anything you want and you can change it at any time.

The military judge stated that he did find that this meets the threshold requirements for admissibility, that there was certainly room for cross-examination, and he would allow counsel to do that, and that counsel could make the arguments later on to the members.  He then admitted Prosecution Exhibit 8 for identification into evidence as Prosecution Exhibit 8.

The civilian defense counsel stated that he had another objection, that the witness already testified as to what’s in the content.

The military judge stated that at this time there wasn’t a question posed to the witness, that he was going to call the members back in and let trial counsel continue with her direct examination and, if there were further objections, they can be made in response to questions from trial counsel.

The civilian defense counsel stated that he would have a standing objection to those, and then asked the court if they were coming in as statements by the accused or was there an exception to hearsay.

The military judge stated that he understood and that the testimony from the witness was sufficient to establish that these are statements by the accused, and that the defense counsel cross-examine her as to her knowledge and basis for that and whether she might be right or wrong about that on cross-examination, but that at this juncture he believed it met threshold requirements for admissibility.

The court-martial members entered the courtroom.

[END OF PAGE]

The trial counsel offered Prosecution Exhibit 8 for identification into evidence.
The military judge admitted Prosecution Exhibit 8 for identification into evidence as Prosecution Exhibit 8.

The trial counsel published Prosecution Exhibit 8 to the members.

SN LEAMER was still on the stand and continued to testify in substance as follows:
DIRECT EXAMINATION (CONT’D)

Questions by the trial counsel:

The accused contacted me first and it was through MySpace.  I knew it was him because I had seen his MySpace before in boot camp and I had looked through his pictures and knew it was him through the photos that he had.  It was the same pictures that I saw at boot camp.  

On page 1 of Prosecution Exhibit 8, this is the first message I got, it was the day I graduated, and this is what I was talking about when I said he first contacted me.  It said, “Hey, it’s Mike, I miss you, give me your number so we can meet.”  I am “Gunner’s Mate.”  This surprised me to get a message from my Chief saying that he missed me.  

I did get in touch with the accused, through MySpace at first, and then he texted me one day on the phone and said, “This is Mike.”  I said, “Who is Mike?”  He said, “Your Chief.”  After that we exchanged phone calls, I’m not sure of the number of calls, but it was more than five and less than 10.  We talked about how I was doing on this base because I had just gotten here from being on the USS ENTERPRISE, and how I liked the base, how things were going mostly, about my friends, who I was hanging out with and if I’d met any new people.   
We also exchanged text messages, and it was quite a few on a daily basis.  It was not necessarily later in the morning, it was usually later at night, around 2000.  The text messages would be back and forth, sometimes I wouldn’t hear from him all day and then I’d get a text message from the accused.  

There came a time when I stopped communicating with the accused, and that was at the end of September because of an incident that happened at the NEX, so I decided to stop talking to him.  I was at the NEX with a few of my other friends, and I had not planned on meeting the accused there, but I met the accused at the double front doors just randomly.  My friends decided that they wanted to eat and I decided to walk back to my ship, so then the accused and I walked out towards his vehicle.  The barracks that I was living in was in the general direction of where his vehicle was parked and I had to walk towards his vehicle, past his vehicle to the sidewalk to get to where I needed to go.  This is the Student NEX on this side of base.  I was living in the USS ENTERPRISE.  I was fairly new to the base and I knew one way to get there.  This was about 2 or 2-1/2 weeks after graduating boot camp.

I was walking back towards the USS ENTERPRISE with one bag in my hand, it contained some hairpins and hairspray to make me look better in my uniform, and we were just walking and talking about normal stuff, there was nothing off about the conversation.  

When we got to his car, we stopped there, he opened the driver’s door and grabbed something, and then he walked around to the passenger side to put his bag in the backseat.  He had opened the door, and I had walked around to the other side, it was still to where I could talk to him, and we were still talking about, I believe, my ship and the roommate that I just got because she was a little off.     

We’re at his car and the door is open.  I was talking and then I looked towards the Gate that’s right next to the NEX, and then I looked towards the accused and he leaned in and kissed me and then pulled back.  I was very surprised, I didn’t know what to say.  Then he leaned in to kiss me again and I said, “No,” and walked away as fast as I could, with my head down, straight to my ship.     

I did not want the accused to kiss me.  There was nothing in our conversations, either over the phone or text message or at the NEX that day, that made me think that there was some sort of romantic relationship going on between us.  I never indicated to the accused that I wanted him to kiss me.  I did not want him to kiss me.  
When he kissed me, I was very surprised because there was nothing leading into that.  I wasn’t nervous in our conversations at all that we’d had previously, except for one MySpace message which I continued to ignore, I just set it aside thinking that I would act like I never even saw that because he wasn’t saying anything over text messages or calls that warranted that message.  After he kissed me, then I knew that the messages were definitely from him, from his MySpace, and everything came into perspective that day.  I finally felt that I could no longer dismiss that MySpace comment because now it was making sense.
At this point I stopped communicating with him through text messages, MySpace and phone calls.  I still received text messages from him though, and they were like, “Hi.  Why aren’t you talking to me?  What happened?  Where did you go?  I miss you.”  I didn’t respond to any of these.  Pretty much after 1 October I stopped communication with him, but he continued to contact me.  

On page 2 of Prosecution Exhibit 8, this is the message I got when I stopped talking to him.  I decided that I didn’t want to be in this situation and I needed to stop all contact, and this is the message he sent me that day.  When I got this message, I was definitely worried, it scared me, and I didn’t reply.

When I was at the NEX, it was during the day, between noon and about 1600, when we had Quarters, and it was getting dark outside, and this was September.  If couldn’t have been noon if it was dark outside.  

On page 3 of Prosecution Exhibit 8, the accused was asking me what was going on because I had yet to contact him.  I hadn’t contacted him at all, I didn’t want anything further to do with him.  

On page 4 of Prosecution Exhibit 8, the accused must have realized that I had no intentions of talking to him anymore, and he wanted me to talk to him to ask what was wrong.  Up until this point we’d pretty much had daily contact, and then all of a sudden there’s no contact for 3 days.  When I got this message, I was worried because he was still trying to get a hold of me after I hadn’t answered him in a few days.  Then he gave me his number again, assuming that I had lost his number, maybe my phone, and that’s the phone number that I recognize to be his number.  No one else knew that I had stopped talking to the accused.  No one even knew I was talking to him.
On page 5 of Prosecution Exhibit 8, this is another message that he sent me asking me why I had not talked to him and why I hadn’t replied to any of his messages over MySpace, text messages or phone calls.  

On page 6 of Prosecution Exhibit 8, this is his last e-mail to me that I have on my records saying that he was looking for me and trying to see where I’ve been and what I’ve been doing, and just asking me to talk to him one more time, but I didn’t.  When I got the message that said, “I’m looking for you in the NEX parking lot,” that scared me a little bit because I just happened to have been there at the NEX that day buying stuff and it just creeped me out and I was definitely afraid.  At this point no one knew what had happened in the NEX parking lot, no one knew that I had been talking to the accused, and no one knew that I had stopped talking to him, except the accused.

With regard to why I didn’t report these messages, he did not contact me through MySpace after this, so I decided that I didn’t want any damage on my career that this could possibly conjure up because I understand that I did talk to him and I was afraid for my career because I’d planned on having a long Navy career, as long as I could get, and I didn’t want anything to threaten that, and it scared me to think that something could happen to my dream over something like this.

I eventually reported this because I had told my now current ex-boyfriend, FC3 Jonathan Salter, about this, and he was the first person I had really talked to about it.  I’m not sure when I told him, but it was a few weeks after I received that final message.   FC3 Salter was the first person to know about any of this.  I eventually told him because I had seen the accused’s vehicle driving right next to the vehicle I was in with my ex-boyfriend as we were going to eat and it scared me.  I’d had a few flashbacks from this and, when I saw him again, it scared me to think that he was still here.  I hadn’t talked to him, so it was surprising to see him again, and at that point I felt the need to report it.  

The trial counsel offered Prosecution Exhibits 3 and 4 for identification into the record.  
The civilian defense counsel requested an Article 39(a) session.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The trial counsel stated that Prosecution Exhibit 3 for identification was an affidavit and Prosecution Exhibit 4 for identification was the phone records of SN Leamer, which are listed under her mother’s name.
The civilian defense counsel requested a brief recess, 5-10 minutes, stating that he needed to compare the exhibit with something else.

The Article 39(a) session recessed at 1749 hours, 27 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1758 hours, 27 April 2010.
The military judge and all parties previously present were once again present, except for the members.

The military judge asked the government to put the basis for admission of Prosecution Exhibits 3 and 4 for identification into the record.

The trial counsel stated that they were relevant under Rule 401 because it’s evidence of an unduly familiar relationship between this witness and the accused, and that it’s authenticated under 902(11) because the Rule permits self-authentication of certified domestic records of regularly conducted activity.  She further stated that for Prosecution Exhibit 3 for ID, that that was the Custodian of Records for AT&T and the affidavit indicates Prosecution Exhibit 4 for ID is a true and correct copy of the phone records, and that billing records are maintained by AT&T in the ordinary course of business, and it was admissible under 803(6), a record of regularly conducted activity.

The civilian defense counsel stated that he was not challenging authenticity and agreed that it comes in under business records.  He then stated that he was not sure who the name at the top was, Leslie Pickett, and that his objection would be as to relevance of this entire document, that the witness could testify as to the communications she had with the accused, but under 403 this was more prejudicial than probative on this issue.

The trial counsel stated that the government has the burden in this case to establish an unduly familiar relationship, that the volume of phone calls was extremely important to that burden, that because the witness testified she did not remember the exact of contacts, this document shows that.  She further stated that the witness could get back on the stand and testify that Leslie Pickett is her mother.
The military judge stated that there was a proffer and that, under those circumstances, if the government makes that connection, it certainly meets the relevance requirements, since there was no objection as to authenticity, and that he did find that this was self-authenticated when the two exhibits are taken together and would admit them into evidence.

The military judge stated that during the recess he had the witness leave the witness stand for her comfort, but that she had remained in the courtroom under the watchful eye of the bailiff.

The witness resumed the witness stand.

The military judge noted the objections by the defense, overruling the objections, and admitted Prosecution Exhibits 3 and 4 for identification into evidence as Prosecution Exhibits 3 and 4.

The civilian defense counsel made a standing objection on the document.

The military judge stated that he understood and it was duly noted for the record.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge thanked the members for their patience, and then stated that the testimony of SN Leamer would continue.
SN ROBYN A. LEAMER, U. S. Navy, was still on the witness stand and continued to testify in substance as follows:

DIRECT EXAMINATION (CONT’D)

Questions by the trial counsel:

The trial counsel retrieved Prosecution Exhibit 8 from the witness and handed her Prosecution Exhibits 3 and 4.

On the first page of Prosecution Exhibit 4, I recognize the name of my mother, Leslie Pickett, and I recognize some phone numbers also.  Where it says “Contact home phone,” that number is my mother’s cell phone number.  I see my cell phone number on this page, it’s under “User information” and the first one that says MSISDN.
Looking through these pages, these are my phone records from the time of 18 September through 7 October 2009.  I see the accused’s phone number in these records.  

The trial counsel retrieved Prosecution Exhibits 3 and 4 from the witness.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

MySpace is a social networking website, which means that people logon to make an account and they find friends that they connect to on MySpace, and sometimes those friends are people they actually know and sometimes they’re random people, but not in my case.  In order to make a MySpace account, you go to their website, you put in an e-mail address, create a user name and password and then you logon.  Your information doesn’t have to be accurate in order to make a MySpace account, a person could misrepresent themselves and act like someone else.  
MySpace has digital photos.  I’m familiar with how computers work and the internet where you can go on and capture a photo and save it to your personal computer, name it, and then re-post it as a picture on your MySpace account or Facebook or any social networking site.  It’s fair to say that, unless you are familiar with the profile that you’re engaging with and you know the person who created it and sent it before, if you get a message, you’re never really sure who the person is.   
The accused showed me his MySpace account on his iPhone, and that happened a few times, about halfway through boot camp, the fourth or fifth week, and then the last week I saw it twice.  SN Nicholson was there and she saw it as well, and she’s the only one I can speak for that saw it because she was standing over his shoulder as he was showing his MySpace to both of us.  This was the accused’s personal MySpace page that he brought up on his iPhone.  

I also spoke about SN Nicholson showing her photos, they went onto her page.  You don’t have to logon, you can do a search for the person, and those photos are unlocked, which mean you can see them whenever because hers were not private or secured.  My photos are private and secured.  SN Nicholson will also testify that she saw the accused’s MySpace page.  
Through the iPhone, the accused’s MySpace page looked the same as everyone else’s, you do not see the background in the iPhone, but you can see their pictures and read about their information and you can read their status updates.  When we were on the accused’s MySpace page, we looked through all of his pictures, and there was the same picture that’s on the current documents, the heart with an arrow pointing toward it saying “Crap,” then there’s a picture of him in his dress whites, there was one picture of his black vehicle and one with him standing next to his black vehicle.  Those are the pictures that stand out most in my memory, as well as a few of his modeling pictures.  This happened when we were studying for a test, we were all just basically goofing off because the accused was the only one there with SN Nicholson and I.   
I had not been fired as RPOC by then, it was right after that, right after he had looked up mine.  I don’t remember the day I was fired, but it was about three-quarters of the way through boot camp, which is 2 months, so it was around the fifth or sixth week mark.  At that time the Division was studying for a test.  When I was fired, we were going to our third test, I believe we had just finished the second test.  It was in the evening when I got fired.  
When I saw the MySpace page, that was during the afternoon and there was no one else there.  I was on the RTC side in my ship in the RDC Office at the time when I saw his MySpace.  The Division was in their space and they were studying.  I’m sure they could have seen us all huddled around his phone looking, but they were focused on the board because we had a projector with some questions up there and they were facing the other direction.  SN Nicholson was our Yeoman and she was in there just about 75 percent of every day that we were working.  I can’t remember anyone else in there at the time.  
With regard to the MySpace messages, you have all of the messages from the accused, there are no more.  With regard to how I got the accused’s number, it’s clearly in there, and he contacted me first over the phone.  I never heard him give out his phone number, but I did see him give out his e-mail address.  I did not give him my number and I don’t know how he got it.  I never gave him my number.  It’s not that I didn’t necessarily want to talk to him, but I never wanted him to have my phone number.  
I remember the 18th because it was graduation day and I saw my mom for the first time in 2 months.  Graduation was in the morning.  I don’t remember when reveille was that day, that was a while back.  Normally we woke up about 5 o’clock in the morning and we’d go through morning routine.  I would get up, we had a few minutes to straighten our racks and get ready for the day.  I don’t remember that much detail of the 18th.  I remember seeing my Mom, not necessarily what I did before that.  I just remember getting ready for graduation that morning, and we didn’t have a long time to get ready.  Graduation was in the morning, after breakfast because chow time is early, but I don’t remember the exact time.   

The Divisions I was graduating with attended Graduation, along with their RDCs and my RDCs and my family.  More than two Divisions graduated that day, but my brother Division and I graduated that day.  I was in an integrated Division, which means there’s males and females.  My Division, the one with the accused, graduated that day, and the RDCs were there that morning, including the accused.  I’m sure the accused could have talked to me that day, but he didn’t because I didn’t see him.  According to the e-mail message at 8:44 a.m. on graduation day is when the accused got on MySpace and said, “I miss you.”  I guess the accused was there, I’m not sure how it got to me, but it did.

I wasn’t quite sure about the MySpace messages until the accused kissed me in the parking lot.  At that time I knew the messages were from him because of the pictures and the MySpace I had seen previously while in boot camp, but I disregarded them because I didn’t want to believe that.  Until he kissed me, I wasn’t quite sure about his intentions with the MySpace because he had not talked to me like that, he had not texted me like that, it was through MySpace that those were different.  I know it was him because his pictures were there, it was his information that he had on there, including his name, as well as information that I had read in the “About Me” section, I can’t recall specifics on that, but I knew it was his MySpace that those messages came from.
I did not prepare to come here to testify today.  I didn’t speak to anybody.  I’ve been around military organizations for a while, and I would describe myself as someone who’s pretty confident and firm.  Some of my friends have described me as cocky.  
Previously, I wasn’t sure of his intentions, but his intentions became clear by that message on MySpace.  With regard to the message, “I miss you.  Give me your number so we can meet.  I’m worried about you, baby.  What is going on?” I was unclear as in I was only 18 years old, I had just gotten out of a bad family dilemma with a little turmoil inside, I didn’t really want to look at these at that time, I was ignoring them because I have gone through a lot so far in my life.  
The accused did try to help me out, he talked to me about it before in boot camp because I was having a hard time.  As RPOC you get a lot of resentment from the other Recruits, especially in the beginning, because you’re the one up there telling them what they should do and how to get around being IT’d and getting in trouble, and trying to tell them this, they build up resentment toward you because you’re in charge.  Everybody knows once you get to boot camp, it’s a shocker, you don’t really want to listen to anyone, at least quite a few people in my Division didn’t.  I was going through a lot of stress and the accused was trying to help me with that in the beginning, and he did it in a professional way.  I did not go to him on several occasions asking to make phone calls home.  I made phone calls home, but I did not request a phone call home.  I only called home two or three times.  I remember a conversation where the accused asked me why I called home so much, and I told him that I had some family issues at home, and that’s when he began to try to help me out.  It formed into him asking me personal questions after I had already told him what I wanted to tell him, but that was in response to him asking me why I needed to call home.

I took my role as an RPOC pretty seriously and I really liked the position.  I was very hurt when I was fired.  With regard to why I was fired, I had a study group back there, which consisted of the leadership of our Division, we were allowed to be in that room, we were studying for a test, and when I walked in there and sat with the group next to the Yeoman to start studying my Recruit Manual, there was RDC already in there, SK1 Nurse, so I looked down and commenced studying, and my guess is that sometime while I was studying SK1 Nurse had walked out to control the rest of the Division out there and I had my ARPOC, who is my assistant who helps me also deal with the Division and calls cadence, he was in there standing beside me and leaning up against the wall, and our Yeoman lifted up her head and hit it on the rack in the office and we started laughing, and then our brother Division Chief walked in and saw us laughing and we were IT’d for about 3-1/2 hours for being in the office without an RDC.  That upset me and I wanted to get my RPOC position back, and I was hopeful that the accused could have helped me in some way to at least get the ARPOC position.  If you get knocked down from RPOC, you go to ARPOC, and I was also good at calling cadence and had done it quite often before, and that’s where I expected to be, but I didn’t get that, I got dropped all the way down to a Section Leader, which is basically nothing.

I was hoping that the accused could help me get back up the chain of command in the Division, not necessarily back to RPOC, but the accused sided with his RDCs.  I didn’t take it out on them, but I thought it was an improper reason to be fired, especially because my Chief was not there to oversee it and fight.  But they fired me and SK1 Nurse and Matias agreed with it, and I guess the accused sided with his RDCs instead of siding with me, but I didn’t see it as sides.  I had no side, I was a Recruit, the accused was in charge and there was no side.  He could have put me back in, but he didn’t, and he must have seen a reason for that to keep me back down where I was; maybe I was doing better where I was, it was less stressful for me.  He must have had a motive behind it, I did not hold that against him in any way, shape or form.  I just said this because I felt it needed to be said because I felt that was the direction you were going with that question.  Those were my feelings about being fired, that there was a reason behind it, so I accepted it.  

There was no communication between the accused and me during this period.  What do the phone records say that’s different from that?  If there’s incoming and outgoing text messages, okay.  I recall text messaging back and forth, but it ended around the 1st of October when he kissed me at the NEX because I stopped messaging him after that.
Since the kiss happened midday, I believe there was contact in the morning prior to the kiss.  We were at the NEX on this base, and it happened in the corner by the 400 Buildings, towards the top by the MWR Sign.  I was not in “A” School at that time.  I didn’t start “A” School until about 5 months ago because it took me a while to class up for “A” School because there was a wait.  
During those days, I cleaned up until a certain time period that was decided by my SECs, the people in charge of the barracks here, and they decided when we would go to chow and when to be back, and if we would continue cleaning or if we would have a little bit of down time to clean our rooms or just be in our rooms for a while, and then we had Quarters, and then we had liberty, and that was it.  I cannot remember what liberty hours were at that time on the ENTERPRISE because it’s different from the ship I’m at now, and I’ve been here for quite a long time.   Liberty hours were definitely afternoon, around 1600, but I cannot quote the exact time, and it depended if I was on duty if I got liberty.  We did not usually have liberty during the day.  We could not come and go if we were cleaning, but if it was for chow, then yes.  

The day I met the accused we were on our chow time and I went to the NEX.  I went there with two of my friends, we walked into the NEX, I went and got hair supplies, shampoo, conditioner, hairspray, bobby pins and makeup, and I was walking out when I saw the accused by the main double doors leaving the NEX.  When I saw him, my guess is he was shopping because he had bags in his hand and he was walking out the door, and I was also walking out the door heading towards the MWR Sign.  If you’re exiting the NEX, the doors are at a slight angle, and if you follow that exact angle, it leads to the MWR Sign, just walk out the double doors and straight.  The NEX wasn’t full that day, there were quite a few people in there, a normal busy day.  It’s not usually dead in there, unless it’s in the middle of school hours, and this wasn’t in the middle of school hours.  When I left the NEX, I was heading back to my ship.  

The accused had bags in his hand when I saw him, so I assumed he had been shopping.   The allegations about the accused stalking me at the NEX was not at this time, that was another time.  We both just happened to be walking out of the NEX at the same time, and I was headed back to my ship, which is the same direction that the accused was going.  I now know of a different route I could have taken, but because I was brand new to the base, I knew one way there and one way to the NEX.  I was unsure of my area, so the direction we were walking was the only direction I knew to go.  I was heading towards my ship.  I didn’t think you were going to attack me for not going another way, I was just explaining to you why I was going that way.  
When I left the NEX, I walked towards the MWR Sign which is straight out the door.  As you walk out, you see cars in the parking lot and that’s where the accused’s car was parked.  He was not parked near the doors, he was by the MWR Sign in the very back.  There were quite a few cars in the parking lot, quite a few students park their cars there, but it was not a full parking lot.  Even though the accused had parked way in the back, there were other spaces closer to the door.  I happened to be going in the same direction when I left the NEX.  
When we met at the NEX, I was surprised to see him.  I didn’t think I would see him there because there’s the other NEX on the other side of the base and I didn’t know he’d be specifically at that one.  I did not know that the accused’s wife works there.  I was at the NEX because I was getting supplies that I needed for me in order to keep my hygiene.
I’m not upset with you at all.  I understand that you’re just trying to get some information from me.  

I was surprised to see the accused at the NEX because I didn’t expect to see him at the exact same time I was there.  I have run into other people I know at the NEX.  Occasionally I’m surprised to see other people that I know, if I haven’t them in a while, and if I happen to run into them at the NEX, I’ll be surprised.  I don’t see a difference in the surprise with friends or with the accused.  I was happy to see him because I hadn’t seen him since graduating boot camp.  We had occasional conversations through phone calls where he’d ask me how I was doing, but I hadn’t seen him.  When I saw him, I said, “Hello, Chief, how are you?” and he said, “I’m doing fine.  How are you?”  I can’t recall the exact words, but it was not an abnormal conversation for an E-3 and a Chief, it was professional.  Then he was walking out the door with quite a few bags in his hands, and I was walking out the door as well, so we walked and talked about random things, such as how I was doing at the base.  

Before that day he had never made any advances towards me, except that one e-mail from the 18th.  When I got that e-mail, I didn’t respond to it at all.  I did text him, but not that e-mail.  I had yet to have his phone number by that time, so I did not respond to that e-mail.  I still don’t know how the accused got my phone number.  
I was curious about that e-mail, but I was not pursuing it.  I wasn’t going to e-mail him and question him about it, I ignored it.  On the 1st, my state of mind with respect to the accused was that he was my Chief from boot camp, but I really don’t understand your question.  

With regard to the e-mail that made me curious and what I’m thinking now with respect to the accused, I wasn’t thinking about that e-mail because the conversations we had after that e-mail were normal, so I put that out of my mind.  
When we left the NEX that day, we were walking and talking, but I don’t remember what we were talking about because that was a while back and I’m not going to remember certain details from certain days because they’re like every other day.  I remember buying bobby pins and hairspray because that was the first time I bought it, and I still have those bobby pins and hairspray.  I don’t remember the conversation on the day when I was assaulted.

The accused was carrying quite a few bags because both of his hands were full.  I was walking next to him walking towards the MWR Sign and towards his vehicle.  We got to his vehicle and he opened the driver’s door, but I didn’t see what he did.  He switched the bags over to his other hand and opened his door, and then he shut his door and walked over to the other side as I was still talking.  I know I was complaining about my new roommate because I thought she was a little off.  I remember that conversation, but I don’t remember the other one because that was normal.  I’m not going to remember exact details, exact conversations from a certain day that happened in October of 2009, but I remember my roommate because she left the next day.  

When we got to the accused’s car, a Navigator, he went to the driver’s side door and opened that, and I believe he put something in there, but I don’t know what because I wasn’t paying attention to what he was doing, I was looking over my shoulder for my friends who said they were going to go eat and they would have walked by that door that we had just walked out of.  This was near noon and there’s people on the street and people in the parking lot.  The accused then walked around to the passenger side back door and opened that door, and he put his bags in there.  While the door was still open and I was still talking, looking towards the Gate that’s by the NEX, and when I looked back at him to continue my conversation, he leaned in and kissed me.  

The civilian defense counsel retrieved a phone from the defense counsel and stated to the witness to assume that the MWR Sign was where the witness was sitting.
The vehicle is facing towards the MWR Sign, towards the members.  As you’re looking at them, your left would be the driver’s door and your right would be the passenger’s door.  When we walk up, the NEX is towards the back of the courtroom by the “EXIT” sign, we walk up towards the vehicle at an angle, he opened the driver’s door and does something, after he had shifted his bags to his other hand or around his wrist, shuts the door, then walks around the front of his car to go towards the passenger back door.

The civilian defense counsel stated that the defense counsel would pretend to be the witness, and he asked the witness to position where she would have been, using a chair for the car as a point of reference with it facing the MWR Sign.

I never got inside of the car.  I am standing there with my back towards the car [positioning the defense counsel where she was standing].  I’m facing towards the schoolhouses in the opposite direction and then the Front Gate is towards that side of the courthouse.

The civilian defense counsel stated that the witness described the vehicle was facing the MWR Sign, that she was on the right side of the vehicle towards the back slightly, facing away from the NEX.

The accused also walked around the front of the vehicle with me and he’s standing facing his vehicle, slightly towards me at an angle.  He then opens the passenger back door, and the door would be on your right.
The civilian defense counsel asked the witness to step down off the witness stand to demonstrate, and the military judge agreed.  The witness approached the chair.

You’re me and I’m the accused.  He opens the back passenger side door, the door is here [Gestures] and there’s a door between him and I, and the rest of the street and other buildings on the other side, the 400 Buildings, and he was facing just like this [Gestures].  The 400 Buildings is not the number of the buildings, but it’s the 400 section, and there was a street dividing them.
The accused was putting his stuff in like this [Gestures].  As he puts his stuff in, I’m looking towards the Gate, but I don’t turn around, I just turn my head, I look at the Gate.  I have stuff in my hand like this [Gestures].  I was standing like this [Positions defense counsel] holding bags in my hand.  I was speaking at the time and the accused was close to me putting stuff into his vehicle.  Then as he was coming back out, I’m turning towards him again, just my head, and he leans in and kisses me, as I’m just standing there holding stuff in my hands.  

The civilian defense counsel demonstrated what the witness just described that the accused did.

As he was coming back out of the vehicle from putting his stuff in there, I was still talking about my roommate and the accused was facing this way [Positions civilian defense counsel] and then he takes a step back and just leans toward me, puts one foot forward towards me and kisses me, but obviously I’m shorter than he is, so he leans down.  He was looking in the direction I was.  I stood there shocked and surprised.  I flinched a little bit, but I didn’t pull back because there was a car right behind my head.

The witness resumed her seat on the witness stand.

There was a vehicle right behind my head, so I wasn’t going to lean too far back.  I was shocked and just looked at him for a second, and then he leaned back and looked at me, and then went in for another kiss, and I brought my hands up a little bit and said, “No,” and then I walked right past him.  The kiss wasn’t long and it wasn’t a peck, it was slow.  As he’s moving and doing it, I’m moving my head back as far as I can without hitting his truck.  I didn’t step aside, I just stood there shocked.  When he was doing it, it was pretty fast and my reactions aren’t that fast, and it wasn’t like I had time to think about it.  It was just like a step to the side and you’re moving in to kiss someone, it’s a surprise.  He caught my lips right on the spot.  He didn’t cut me with his teeth or anything.  It was slow enough to catch me on the lips, but not so fast as to do any harm to me.  I just didn’t step aside with his movement, I don’t understand the question, and my first reaction wouldn’t be to step aside, it would be to step back, but there was a vehicle behind me.  The processing time must have been a little longer because that wasn’t my first reaction.  

The accused was to my side with his body angled towards me as he was putting his stuff in the vehicle, just like I showed you.  My back wasn’t against the vehicle, I was slightly in front of the vehicle, a few inches away from the side.

With regard to when I started seeing FC3 Salter, at the end of September I decided I was going to try to join the Armed Drill Team on this base, the one that spins rifles, and Salter was on that team.  Before all this happened, I had met Salter there while I was trying out for that team, and I started dating him probably the week before this happened.  If this incident happened the 1st of October, I probably started dating Salter about a week earlier, but I can’t give you an exact date.  I’m not fighting you on everything, I don’t know the exact date.

The trial counsel objected on the grounds that it was asked and answered.

The military judge sustained the objection.


It’s fair to say it was about September 23rd or 24th when I started dating Salter, but that’s not exact because I don’t remember the exact date.  At the time there was some texting going on between me and the accused.  FC3 Salter found out about the text messages, but that’s not when I went to LT Ross.  I knew LT Ross after Salter had inquired of me about what was going on.  Salter went to LT Ross first, then LT Ross approached me.  

These text messages went back and forth between me and the accused, they were consensually sent.  I was not a part of the accused’s command any more at that point, I had my own command structure.  I had been briefed on making claims when harassed, especially when talking about sexual harassment, and I’d heard about things called “green light, yellow light, red light.”  There is no way that the  accused is in charge of me where I work now, I have my own independent chain of command and I had access to those people.  If the text messages were offensive to me in any way, I could have brought it to anyone in my chain and told them about it, but Salter was the one who got this thing started.  

I got the accused’s phone number through his first text message to me.  I don’t know how the accused got my phone number.

I had quite a bit of interaction with the accused over about an 

8-month period.  The accused speaks with an accent and his English is not perfect.  I never had trouble understanding the accused when he spoke to me, but I agree that he didn’t speak in perfect English.

[END OF PAGE]

REDIRECT EXAMINATION

Questions by the trial counsel:

I’m familiar with looking up MySpace on an iPhone.  You can send messages from your iPhone from your MySpace account, so you don’t need to be at a computer, as long as you have your phone.  As long as you have a phone and internet access, and the iPhone comes with internet access, so it’s not very difficult to find.  Wherever your phone is, you have internet access.  
The NEX incident was the end of September, beginning of October and, after that, my phone records will not reflect any outgoing phone calls or text messages from me to the accused, but they will show incoming.

YNC Leverett, member, had a question for the witness.


The bailiff retrieved the question from the member, handed it to the military judge who had the court reporter mark it as Appellate Exhibit XXX, then it was shown to counsel for both sides, and then it was returned to the military judge.

EXAMINATION BY THE COURT-MARTIAL

Questions of the members, asked by the military judge:

I’m not quite sure on the date that the text messages began, but it was after the first e-mail was sent, but I’m not 100 percent positive on the date.  The e-mail was sent 18 September 2009, so the text message was sometimes after then.

The trial counsel had no further questions for the witness.

The civilian defense counsel requested an Article 39(a) session.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The civilian defense counsel stated that it appeared that he had two different records that were inconsistent and that he needed a few minutes to investigate it.
The military judge noted the time at about 1900.

The trial counsel suggested that the court recess for the evening and begin tomorrow morning at 0800 with their other two witnesses.

The military judge stated that he was going to suggest that as well.

The civilian defense counsel stated that that was fine with him, as long as he could get SN Leamer back for further testimony, if it’s what he thinks it is.

The military judge stated that he would call the members back in and then excuse them for the day.

The civilian defense counsel stated that it shouldn’t take him too long to research the matter, maybe 5 minutes.

The trial counsel stated that they could possibly resolve this with a short Q. and A. session with the witness this evening.

The military judge stated that he would like to finish up with this witness this evening, if possible.

Counsel for both sides agreed.

The Article 39(a) session recessed at 1902 hours, 27 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1910 hours, 27 April 2010.

The military judge and all parties previously present were once again present, except for the members.
The civilian defense counsel stated that he would like some leeway from the court to inquire into a couple of matters with this witness.
The trial counsel asked if it was limited to the member’s question.


The civilian defense counsel stated that it was not limited to the member’s question, but it was within the scope of the direct and cross, and that it would be very brief.

The military judge stated that he understood that this might be beyond the scope of the cross and the member’s question, but based upon the representation of counsel that this witness would otherwise have to be recalled, in light of judicial economy, as well as convenience for the witness to not have to come back, he would allow that, as long as the defense was brief.

The trial counsel stated that as long as it was a limited inquiry and not going into a whole different matter, then the government was fine with it.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge ascertained from the defense that they had some further inquiry of the witness.
SN LEAMER was still on the stand and continued to testify in substance as follows:

RECROSS-EXAMINATION (CONT’D)

Questions by the civilian defense counsel:

I graduated on 18 September.  I actually left boot camp about the 23rd, but I don’t remember what time.  I didn’t take a flight because I was still here on this side of the base.  When boot camp was done, we were told to leave, and that was done by the Petty Officers and Chiefs who were there.  We woke up that morning and they said, “Go.”  There were certain people who were flying to different places, so they had different times to leave.  I don’t remember the exact time I left, but I left that day, I got on a bus and I was driven over here.  

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.       

The military judge stated that the court would recess for the evening, to be back in the deliberation room at 0745 so court could begin promptly tomorrow at 0800.  He then warned and excused the members for the evening.
The court-martial members withdrew from the courtroom.
Neither side had any further matters at this time.

The court-martial recessed at 1916 hours, 27 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 0803 hours, 28 April 2010.
The military judge and all parties previously present were once again present, except for the members.


The military judge stated that he believed he already admitted Prosecution Exhibits 3 and 4 for the record, but just wanted to make it clear for the record that they were admitted.

Neither side had anything for the record at this time.
The court-martial members entered the courtroom.

[END OF PAGE]

The trial counsel stated that their next witness was SN LaBruyere.
SEAMAN ALEXA LABRUYERE, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Seaman LaBruyere.  I am stationed here at TSC, Training Support Center, Great Lakes.  I am currently in FC “A” which is Fire Controlman “A” School.  I love it.  I hope to graduate this next month.  I graduated boot camp 18 September 2009, and I believe I got there 21 July 2009.  With regard to why I decided to join the Navy, it was kind of a rash decision, and one day I found myself in a Recruiting Office and it felt like the right thing to do, so without a second thought I just signed the papers.  
When I got to boot camp, they told me what a Recruit Division Commander is, an RDC.  They told us that we would have three RDCs who would be guiding us through boot camp and basically molding us into Sailors.  These RDCs were in charge of us and we absolutely had to do what they said.  Our RDCs were Chief Natividad, SK1 Nurse and MA1 Matias.  I see Chief Natividad in the courtroom today and he is on the defense side over here in the middle of two defense attorneys.
The trial counsel stated that the witness had properly identified the accused.

I know SA Dorion because she was the first person I met when I went to boot camp.  We were in boot camp together, and I met her the first night I arrived.  During boot camp, SA Dorion had a staff position.  At first she didn’t want it, but she ended up with Medical Yeoman, and that position required her to be in the RDC Office quite a bit.  I was in the RDC Office quite a few times, and I also had a staff position, I was Mail P.O. and Port Watch, both of which required me to be in the office at times.  I was the Mail P.O. the entire time I was at boot camp, but I wasn’t Port Watch for the entire time because I had gotten that position towards the end of boot camp.
When I was in the office, SN Nicholson, SN Brown, SN Benton and SN Leamer would also be in the office quite a few times, and there were some other faces in the office at times too.  When I became Port Watch, SN Dorion had been ASMO’d to another Division and she wasn’t in the office at that time.

When I was in the office, most of the time Chief Natividad, the accused, was in the office as well, but there were other times that the other Petty Officers would be in there also.  The accused did talk to me when I was in the office, he would joke with us and ask us about the Division, and there were times when he talked to me about other Recruits.  The accused asked me about SN Dorion quite frequently, like how she was doing, and this was mostly when she was in the other Division.  When he would ask me about SN Dorion, it would be me individually.  The accused would talk about other Recruits sometimes; he was interested in our lives before boot camp.  He would talk about his home life, but not very often.  That’s mostly what I remember him talking about in the office.  With regard to his home life, I vaguely remember, but it didn’t absorb into my mind at the time, but he talked about the next girlfriend he had, nothing notable, about his mother.  I believe he would talk about these things just when he was in the office, with no other Recruits around.

I know what MySpace is, it’s a social networking site where people can find friends or meet people and communicate with them.  We don’t have access to MySpace during boot camp.  There was a time during boot camp when I saw MySpace, and that was by the accused who was checking his MySpace, and of course all of us wanted communication with the outside world, so he gave us a peek when he was on there. 
When I was looking at his MySpace, I remember him going onto some Recruits’ pages and looking at pictures, and there would be requests to go on and go to Recruits’ pages, so he would do that for them.  The accused never went to my page, but I do have one.  The accused would make comments about the Recruits’ MySpace pages, saying things like, “You look really different” or “I can’t believe your hair was so long” as many girls had long hair before joining, making comments about appearances.  

It was my understanding that the accused had his own MySpace page and I actually saw it.  When he would comment on other Recruits’ MySpace pictures, hat did not make me uncomfortable.

The civilian defense counsel objected on the grounds of leading.

The military judge overruled the objection.

That did not make me uncomfortable.  At some point I became aware of a relationship with the accused and SA Dorion because she seemed----

The civilian defense counsel objected on the grounds of hearsay.

The trial counsel stated that the witness was going to testify about her own personal knowledge of the relationship, not what anyone told her.  

The military judge overruled the objection.

I first became aware of the relationship when I noticed favoritism with SN Dorion, not that I thought it was strange, I just thought he had taken a liking to her, it was early on in boot camp and I just told her that that would be good because he noticed her and liked her.   What I mean by favoritism, when the accused didn’t know many names, he knew hers right off the bat, and he would tease and joke with her, which she didn’t understand, but I told her it was fine, that he had just noticed her, whereas he hadn’t noticed other Recruits.  
As boot camp went on, I saw SN Dorion increasingly more in the office and the accused communicating with her more frequently, and not only was it more so than with any other Recruit, if I hadn’t been friends with her in boot camp, it wouldn’t have been as noticeable because we were all wrapped up in ourselves.  Being that I was close to her and worried about her during that time, every single time she was gone, I knew where she was.  

I don’t believe the accused and I ever talked about SN Dorion before she was ASMO’d, it was only after that when we spoke of her.  When SN Dorion was ASMO’d with a group of Recruits, one being our former Port Watch, that’s when I replaced our Port Watch.  
When I was making watch bills for Port Watch, I would be in the office with the accused, and sometimes I’d end up alone in there with him.  One time he approached me about SN Dorion and, being that neither one of us knew what to say, he was hesitant to ask me about her, but I kind of let on that I had noticed things, and he pushed me to find out what I knew.  He asked me what SN Dorion was doing liberty weekend, and I sort of danced around it and told him that she was either going out for dinner with one of our other Recruits to celebrate making it through boot camp or there was another plan which she wasn’t so sure about, and I wasn’t sure if I should mention it or not, kind of afraid to.  The plan that I was thinking of was that SN Dorion was going to meet the accused at the Olive Garden, that he would take a cab and then she would follow in a cab.  
When I had the conversation with the accused, I eventually just came out and said it, and his reaction was that I was correct in my information.  I don’t remember if he said those words to me or if it was a feeling, but I want to say that he verified it with the same wording, but I don’t recall.  He told me that that was the plan, and I was hesitant because I wasn’t sure what to do at that point.  I believe I said SN Dorion was hesitant about going with him, and at that point he tried to say that it would be fine, there was nothing to worry about, that she would be fine, that no one would ever find out, and there was no problem.  That was not the only conversation I had with the accused about liberty weekend.

We were all kind of busy liberty weekend, so I’m not sure exactly when we next spoke, but it was at some point at the end of liberty weekend.
When SN Dorion was still ASMO’d and I was finishing my boot camp, it could have been around week six or seven, time was so relative in boot camp I have no idea, but it was towards the end, after test three, and even though SN Dorion was ASMO’d, we still had contact.  Whenever we went to the Galley, we would try to sneak into the head and talk.  When I would get mail, because I was the Mail P.O., I would take the ASMO mail up to her and request to see her so that I could speak to her and give it to her.  
I did give her something besides mail.  I would get the mail from the main ship’s mail office and bring it back to the compartment to sort it, and a couple of times I did this in the office so as not to be bothered by the other Recruits, and when I was sorting, the accused asked if any of the ASMOs had any mail, and thinking that I knew what he was after I said, “Dorion has mail,” one time or perhaps many, and the accused told me that he was going to write a note and I could take it up to her with the ASMO mail.  When I would do this, I would write her notes too because I missed her.  I would take a note from the accused and a note from me up to SN Dorion with her mail.  I read the notes that the accused wrote, and I don’t remember a lot, but he would just write things like, “I’m trying to get you all back into the Division.” 
After we talked about their plans for liberty weekend, he wanted me to calm her down about that and he wrote a note that he wanted her to talk to me, and I believe he wrote that he missed her too.  I think I passed about three or four notes from the accused to SN Dorion, it was more than two, but less than seven.

I was not the only Mail P.O., we had two others for our Division, 

SN Peterson and a male, but I don’t remember his name.  With regard to how I ended up with SN Dorion’s mail, most of the other people in our Division knew that SN Dorion and I were friends, so I would let them know that I was going to take this up to her to see her, and they would let me take care of the ASMO mail so I could do that.  
There was a time where I couldn’t get to the ASMO mail first, because they would try to go through the mail in the ship’s mail office and put the ASMO mail into the right Division, instead of sending it to the old Division.  The accused did something to cause me to get the mail.  Because SN Dorion and I had this routine that I would get her mail and send it up to her, I came back to the compartment and told the accused that somehow I didn’t get her mail, that it was still in the mail office, and I told the accused that I didn’t know what to do, that they said they would send it up to her Division, so the accused called the ship’s mail P.O. over to our compartment and told him to give me the ASMO mail.  

After liberty weekend I had another conversation with the accused, but it was hurried, maybe Sunday night, the accused had come into the compartment and all the girls were excited to tell him that they had seen their families and they wanted to share with him because he’d been our mentor throughout boot camp.  The accused then pulled me off to the side and asked me if SN Dorion had told me about liberty weekend, and I told him that she did, laughing a little, and he asked me what she said, and I think I said something like, “We went out and...” but I didn’t want to get into detail because it was a little awkward for me and it made me feel uncomfortable.  The accused then said that we would talk about it later, which I thought was a better idea because we were in the compartment at that time.  The accused then went back to talking to the other Recruits, but we never continued that conversation again.

The accused did give me something.  At the end of liberty weekend, he gave me jewelry to give to SN Dorion.  He had already tried to give it to her, but she doesn’t like taking anything from anyone.  When he tried to give it to me, I told him that she would be angry at him, but I took it and I gave it to her anyway.  It’s not like I was eager to take it, but I didn’t fight it that much either, I just told him that she wouldn’t be happy with him that he was trying to give it to her again.  

The trial counsel handed the witness Prosecution Exhibit 30 for identification.

I recognize this as the Guess watch that I had given SN Dorion with the jewelry.  It came in a rather large box, but since they wouldn’t fit into our drawers, we threw the box in the garbage and she kept the watch.  We weren’t allowed to have jewelry during boot camp, and we couldn’t wear it as Recruits until we had gone to our next command.
The trial counsel offered Prosecution Exhibit 30 for identification into evidence.

There being no objection, the military judge admitted Prosecution Exhibit 30 for identification into evidence as Prosecution Exhibit 30.

The trial counsel retrieved Prosecution Exhibit 30 from the witness and handed her Prosecution Exhibit 31 for identification.

I recognize this as the necklace that the accused had also given to me to give to SN Dorion.  

The trial counsel offered Prosecution Exhibit 31 for identification into evidence.

There being no objection, the military judge admitted Prosecution Exhibit 31 for identification into evidence as Prosecution Exhibit 31.

The trial counsel retrieved Prosecution Exhibit 31 from the witness and handed her Prosecution Exhibit 32 for identification.

I don’t believe that this was the box that the rings came in, but I recognize what’s inside the box, two rings, and these were the rings that the accused gave me on Sunday night.
The trial counsel offered Prosecution Exhibit 32 for identification into evidence.

The civilian defense counsel objected to Prosecution Exhibit 32 for identification because the witness didn’t recognize the box.

The military judge stated that since the witness recognized the items in the box, he would admit the rings into evidence.

The trial counsel stated that the box could be taken out of the exhibit.

The military judge then overruled the objection and admitted Prosecution Exhibit 32 for identification into evidence as Prosecution Exhibit 32.

The trial counsel retrieved Prosecution Exhibit 32 from the witness.

The trial counsel published Prosecution Exhibits 30, 31 and 32 to the members.

CROSS-EXAMINATION
Questions by the civilian defense counsel:

I was to report to FC “A” School, but I came directly from my barracks.  I was in this building before, yesterday, and two or three times prior to speak with the trial counsel about this case.  We spoke about the information that would be presented to prepare me for this case.  I have not sat in the witness seat before.  The trial counsel did bring me into the courtroom to show me where I would be, and that’s how I knew this was the defense table.  I didn’t rehearse any of the things I did today.
The accused was favoring SN Dorion.  In a statement I gave, I said that the accused was picking on Dorion.  When I say “picking on,” that’s my choice of wording, and sometimes we’re most critical of those we love, and I’m not trying to say that the accused in any way loved SN Dorion, but I think in favoring her he wanted her to be better, so he may have picked at her to encourage her to do better essentially.

I have never been an RDC.  I have never been trained or informed of the things that the accused was trying to encourage people or not encourage people.  With regard to whether it’s my perception based on who I was at the time and also a civilian coming into the Navy that he was favoring her or whether he was doing something directly towards training, I’m sure either could be the case.  I would say that it would be a combination of the two.  

With regard to how the accused favored SN Dorion over others, with favoring meaning positive things, regardless of whether she earned it or not, SN Dorion got a staff position in the Division and was in the office a lot.  I could not honestly say how many people got staff positions, but it was a select group that got to be in the office doing errands and important work.  I would say the three Yeomen were the most important to the RDCs and to running the Division, in addition to the ARPOC and the RPOC.  There were a few other staff positions, if I can remember, maybe two Laundry PO’s and three Mail PO’s.  We had a fair amount of mail coming in.  There was also one Port Watch and one Starboard Watch, there was a Forward Hold, no Aft Hold, and there were two MAs, and that’s all I can recall.  There could have been more.  
I believe our Division started out with about 88 people.  Staff positions were picked early on, trying to do it before we moved on to our permanent ship, when we were still in P’days during the first couple of weeks, and P’days means hold until the whole Division had been cleared with Medical and was ready to move on.  It usually takes about 4-5 days, but a few of us were there longer because we were waiting on our male counterparts.  It might be 1-1/2 weeks.  It was during that period when the staff was selected, but SN Dorion was not one of those people because the staff changed.   
When the staff was selected, which was about 10-12 percent of the Division, some of them were favored, but not all.  Whether it was true or not, I felt that SN Dorion was favored to be in the office and have the Medical Yeoman position because that was an extremely important position.  The Yeomen were gone for long periods at a time because they were taking care of records and very essential things to us going through boot camp.  I felt that way because the Yeomen were always in the office, they were held at a level of important in the Division, and SN Dorion was one of those elusive three.  I was SN Dorion’s rack mate during boot camp and several nights she would come in after TAPS because they had paperwork leftover to do and I would have to fold her laundry, which I didn’t mind, and make sure that her rack was squared away so that she could come in and go straight to bed.  They were always busy working in the office, not having a good time, they were doing their jobs.  That work was necessary, just like my mail work was necessary.  I was in the office a couple of times and I would see them attending to records, making watch bills.  Medical Yeomen took care of Sick Call, and there was quite a bit of Sick Call because everyone wanted to get out of PT’ing.  

I would say in general that someone who favors someone else would not make them cry, but the accused made SN Dorion cry by picking on her.  The accused picked on a lot of people, that’s what RDCs do, they kind of make life miserable for Recruits, I think it’s part of their job description.  They bring us down and then they bring us up.  They absolutely control our lives, I don’t know whether they give us candy, but they give us encouragement when it is due.  I can’t recall any treats being given out Division wide.

The trial counsel objected to the question, “To specific people, they can give out little favors, maybe a phone call?” on the grounds of speculation because she doesn’t know what RDCs are allowed to give out and what they’re not.

The military judge overruled the objection, stating that the witness could answer it from what knowledge she has.
Perhaps a phone call home to provide encouragement might be in the realm of possibility, but I don’t know of any.  I don’t watch a lot of TV, but I do watch some.  During my off time, I like reading and I read everything I can get my hands on, autobiographies, mysteries, old classics and things that relate to Navy life ‘cause I’m still trying to learn, anything and everything.
Being in court today is just something that has to be done.  It’s not like something I read in a novel.

The trial counsel objected to the question, “Or a courtroom drama?” on the grounds of relevance.

The military judge sustained the objection.

With regard to life in boot camp, I think for SN Dorion and I, it felt like life revolved around us sometimes, but there were definitely other things to attend to.  I was trained and I think quite well.  

The civilian defense counsel stated that the witness was an attractive young lady.

Thank you.  The accused never made any advances towards me.  I never felt that he behaved inappropriately towards me.  Besides the things about SN Dorion that I testified about, I never felt uncomfortable in his presence.  SN Dorion is a good friend of mine, we bonded during boot camp, and we stayed friends afterwards.  I think SN Dorion and I are the only two people who have stayed in contact after boot camp, especially because we didn’t come to the same command, she went to Virginia and I came here, and I think it’s incredible that we stayed in contact, but I’m glad.  It’s difficult to stay in contact, but we did, and we overcame whatever challenges the Navy put upon us, such as training and the move.  

SN Dorion and I try not to talk about this.  I believe the last time we talked about this was about a month after boot camp, either I lost her number or she lost my number, but eventually we got it together and talked.  SN Dorion told me that the accused----
The trial counsel objected on the grounds of hearsay.

The military judge sustained the objection.

We talked about this case, these allegations, that time when she said that the last person she talked----

The trial counsel objected on the grounds of hearsay.

The military judge sustained the objection.

The civilian defense counsel stated that it wasn’t going to the truth of the matter, that he was just trying to find out when they talked.

The trial counsel stated that SN Dorion would be coming in to testify.

The military judge stated that there was no problem in asking her how many times they talked, but the specifics of the conversation were hearsay and didn’t fall within any exception, sustaining the objection to the contents of the conversation.

We talked about this case when we knew she would be coming here for the case, which was a couple of weeks ago when they let her know, but I’m not exactly certain because days run into days here.  We had two conversations total, one about these allegations, but both of them were about the accused after boot camp.   

I’ve seen SN Dorion since she arrived here, every day if possible, but we don’t talk about this case when we get together because we’re too excited about seeing each other, me going through FC “A” and she’s going through IS “A” and “C” School and now she’s in Hawaii, and since we hadn’t seen each other in so long, we’re just too excited to talk about this case.  
When we talked about these allegations, we talked about it as little as possible.  I believe all we talked about was the fact that she was coming here because we knew that this was pending.  After boot camp, we might have talked about the charges and what happened and the facts, but it was just those two times about the case and the accused.  We’ve talked many more times, every single day.  In those two conversations about this case, I don’t know that I remember, just the basics that we would be here and this would happen.  I would say that we just generally talked about the dates and the trial, but we didn’t talk about jewelry, or the weekend in question, or what either of us would testify about.  We didn’t discuss dates, such as liberty weekend, because that had already happened.  Nothing pops out in my head that I may have discussed with SN Dorion that you haven’t already brought up.  
They were supposed to go to Olive Garden that liberty weekend.  I don’t believe we talked about anything that they spoke about, just what happened in a nutshell.  I don’t believe she told me about any future plans that they had together.  The first time I spoke to her right after boot camp, to the best of my knowledge they were no longer communicating.  Over the weekend we had already discussed what happened, and after she may have talked about them being in contact, but her saying that she didn’t want to communicate with him any longer, so I didn’t fuss about it because the communication was over between them.  She had a wish for no more communication.  She communicated to me a reluctance to go out that weekend and, as a friend, I recommended that she did not go and I was adamant about it. 

My family came down for that liberty weekend, I spent the weekend with them, and they left on Sunday.  My father and stepmother came to my graduation and----

The trial counsel objected on the grounds of relevance.

The military judge sustained the objection.

The civilian defense counsel stated that he could give the court a proffer, but that he didn’t want the witness to hear it.

The military judge stated that he understood and would give the defense a little more latitude.

My dad and stepmom came, along with my sister and my mom, my grandmother and my stepmother’s parents.  Graduation was Friday, 

18 September, that was a memorable day, and I will never forget it. 

I would assume you don’t forget graduation day, it’s one of those special days in your life.  The sun was shining for graduation, I think it was around noon maybe; time was of no relevance.  It could have been earlier in the day, sometime between 9:00 and 1:00.  I can’t remember the exact time because it didn’t matter at the time, it only mattered what was occurring.  

Graduation day was in a flurry.  There was a great debacle about hair and makeup, and we all ate nothing, and we marched over to the Drill Hall and then marched over to where we would be graduating, and that’s really all I remember until I saw my sister’s face.  I got up that morning, got dressed, had breakfast, I’m sure it went something like that, then we came back to prepare to fall out to march.  We do hair, makeup, get dressed and get into formation outside our ship and begin to march towards the Drill Hall for a practice, and then there was another march to another Drill Hall where we would graduate in.  We had a rehearsal prior to graduation essentially.

The trial counsel objected to the question, “The reason you’re not graduating at 10:00 is because there’s a rehearsal and then--do you see what I’m saying?  So, you’re getting dressed, you’re already in formation and you don’t graduate right away, you have a rehearsal and then you have a graduation and that’s what takes some time?” on the grounds that counsel was testifying and it was a compound question.

The military judge sustained the objection and stated that the civilian defense counsel needed to ask one question at a time.
We had a formation so that we would all be there, sort of a meeting place and more than a rehearsal.  I honestly have no idea how long that took place.  After that we had graduation.  I don’t think everyone got called by name, it’s like a haze to me, I don’t remember much from that day.  Once we were dismissed, I ran to hug my sister and mom.  After that we went for sushi.  I think I came back to the base about 9:00 or 10:00, I don’t remember what time I was supposed to be back either, but it was dark outside.  I have no idea who had duty that night.  The accused could have been on duty, but I have no idea.  I could have gone right to sleep that night, but I don’t remember.  

I got together with my family the next day, Saturday, but not on Sunday.  On Sunday I went to a Catholic Mass and then went out with a couple of the girls from my Division.  I think I came back about 9:00 that night.  I saw SN Dorion at night when we got back to the compartment, after liberty hours were over.  I don’t remember which nights I talked to SN Dorion, I just know it was that weekend.  I’m sure I talked to her all three nights.  I remember the substance of the conversation, I just don’t know which night it occurred.  We talked about her weekend with the accused.  
Usually on Sundays we would go to Mass and then spend the rest of the day together.  That liberty weekend, I didn’t see SN Dorion at Mass, and someone told me that she had gone out with someone, and they all assumed it was a Recruit that she had made prior plans with, but I assumed it was the accused.  SN Dorion told me it was the accused, but at no time did I ever see her with him.  Other people told me that they believed she was out with a Recruit.  I have reason to doubt what they’re saying because I know what SN Dorion wanted them to believe and what she and I had discussed, and then what the accused and I had discussed.
SN Dorion was dropped from the Division, ASMO’d, and it means essentially sent back to another Division.  We had more people who were ASMO’d and the accused was making an effort to bring all those people back.  I felt that the accused was mostly interested in her, but he was trying to bring all of them back.  I think that what was going on and what I felt was the motive behind what was going on were both relevant.  

The accused was trying to bring everybody back so the entire Division could graduate together, and it was my feeling, but my answer is not from one of those novels.
The trial counsel objected on the grounds of badgering the witness.

The military judge sustained the objection.

I wouldn’t call what the accused was doing as “acting,” I’m sure he wanted all of us to graduate together, but his main concern, I felt, which I believe she felt also, was that he wanted her specifically back in our Division, and I felt that way because of the supposed conversations he had with me about SN Dorion and the supposed notes.
In these conversations, he was asking about SN Dorion’s welfare and how she was doing.  He might have asked other people about her.  I’m trying to answer to the best of my ability, and he might have asked about other Recruits, but I can’t recall.  I was delivering the mail to those Recruits because he was asking about all of his Recruits that were ASMO’d because he wanted them to graduate together, but he wrote the notes to SN Dorion. 

I don’t recall whether he asked me about any other Recruits who were ASMO’d, and I suppose that’s the perception that that was consistent with the way he acted the entire time, caring for your welfare, acting professionally, and trying to get us all to graduate together as a Division.  I agreed with you when you said that he acted professionally, he mentored us and he tried to get us all to graduate together, and I also said that he favored SN Dorion.

With regard to the way the accused behaved and his showing of concern about his Recruits, he wanted us all to graduate together.  I’m not exactly sure if there are some awards at stake for Divisions, if a Division graduates together as a whole and does well.  I have no idea if they get recognition if they keep all their Recruits together.

With regard to the notes, I didn’t take an exact count, but there were a couple, more than two, less than seven.  I believe I read all of the notes probably because I’m nosy as a person.  I didn’t read any of the mail I was delivering because that is a federal offense, which I believe is common knowledge.  I did not read any of the memos sitting on the accused’s desk that were delivered between RDCs because that’s not my business.  I’m nosy, but everyone to an extent is nosy.  I do know how to behave though.  There was a senior RDC delivering notes to one of his former Recruits and I looked at them, but he also shared them with me.  I don’t believe he showed them all to me, but he did show me the one that said, “I miss you.”  I was thinking at the time that “something’s not right.”
How I’m acting today on the stand, in good spirits and laughing, is how I am in normal everyday life.  When he showed me the notes, I was obviously concerned, but I can’t really show an express of concern.  

The civilian defense counsel asked the witness to get into a serious mode of one of her friends being approached by this man and he’s giving you a message to deliver to your friend----

The trial counsel objected, stating that this witness isn’t an actress, she testified she was concerned.

The military judge sustained the objection on relevance as well.

I was concerned.  I didn’t want to outright tell him that I thought he was making a mistake because he was still my Chief at the time and there’s a level of respect that needs to be maintained, however, I wanted to try to convey as best I could, without undermining his authority, that I thought something was awry and that I was not in favor of SN Dorion going out with him.

The accused gave me some messages that were personal in nature, that everyone here would agree were unprofessional, especially in his role, and you could say he abandoned his rank and became my friend by sharing things with me.  This was my close friend that I’m delivering messages to, but I wanted to convey to him as best I could without completely disrespecting him that I thought it wasn’t okay.  With regard to how I conveyed that, I remember telling the accused that I was concerned about the issue of them being caught.  I believe I told him that I was concerned about SN Dorion.  I tried to get him to empathize with me and get him to believe that SN Dorion was being a tad bit vulnerable, maybe receptive, and tried to find out if he felt the same way so that perhaps I could get him on the same playing field as I was on.  I believe we had maybe two to seven conversations of that sort.  Every time I said that to him, the accused said that there was nothing to worry about.  I usually said, “Okay, Chief,” because what else can you say except what your Chief is telling you.  I can’t recall everything that I wrote in my statement.  I don’t remember what’s in the statement.
The civilian defense counsel handed the witness Prosecution Exhibit 9 for identification and asked her to familiarize herself with it and then look up when done, and the witness did as directed.  The civilian defense counsel then retrieved Prosecution Exhibit 9 for identification from the witness.

Besides what I testified to on direct as to the weekend plans, what the accused said to me and what I said to him about the notes was not in my statement.  I suppose it’s considered new information today because it wasn’t in my statement.  There’s no possibility that SN Dorion could be lying.  I believe she was upset after that weekend.  She told me that she wants nothing more of this, that she’s done.

I arrived here 21 September, so she left for Dam Neck the same day, soon after graduation.  If 21 September was a Monday, then we were still at boot camp on Monday, and we probably left that Wednesday, 

23 September, I came here and she left for Dam Neck.  I don’t believe we ever talked about whether she did or did not want anything to do with the accused after this weekend, and I’m not sure how she felt.

At the conclusion of the weekend, it was my understanding that they had spent the weekend together.  I believe it’s correct that SN Dorion didn’t want to spend the weekend with him, that she was kind of forced into it.  She had told me time and time again that she wasn’t sure----

The trial counsel objected on the grounds of hearsay.

The military judge sustained the objection.

SN Dorion was reluctant to go.

The trial counsel objected to the question, “Would that lead you to the conclusion that she’s reluctant to go and she’s done and she wouldn’t want to see him again?” on the grounds of speculation.

The military judge sustained the objection.

I don’t know if she wanted to see him again, I have no idea.  With regard to whether she wanted the communication/relationship to end, she did not want to----

The trial counsel objected on the grounds that it was asked and answered and she didn’t know.

The military judge overruled the objection as this was cross-examination.

She did not want to go, but I do not know if she wanted to continue communicating with him or not.  We had talked about what had happened over the weekend, but we had not talked about the future, except for the fact that we were going to stay in communication.  My closest friend in boot camp has a weekend outing with the RDC senior guy, I wanted to know what happened, so I wanted to make sure that we would stay in contact while apart.  I can only recall those two conversations about the accused that I’ve already testified about, but I don’t remember what happened then, I’m not sure.  It never stayed in my mind as being that important.  
If I found out that SN Dorion communicated several times, several text messages sent from her phone to the accused, I don’t believe it would call into question her telling the truth or not, but regarding communications between them, I don’t know what she was thinking.  She’s of course a rational person.  If I had found out that they were communicating between the time when we left boot camp and the time that we found each other again, I’m saying that it makes sense if one or the other wanted to contact the other, and when someone is trying to contact you, you will usually contact them back.  

I remember you asking me about chocolates or cough drops or candies being given out, and I said that the Division as a whole had never received any such awards.  When you asked me about specific people receiving rewards, I don’t believe I said “I don’t know,” because I do know of certain instances.  I was never on the receiving end, and the Division as a whole was not on the receiving end, but I know that SN Dorion was on the receiving end of such.  It was just SN Dorion to the best of my knowledge.  I remember SN Dorion being on the receiving end, but I don’t remember anyone else.  If there were others, then I would assume that would be a memory failure, but I definitely remember Dorion.  

As a specific rule, I believe there was always one RDC on deck at any given time.  We had more than one RDC, but at any given time, there would be one at least, and that’s what I remember also.  The Division’s space is mirrored by another Division’s space across the hallway, there were two compartments in parallel to each other, with the males on one side and the females on the other.  The RDC for the male side would normally do their duty in their office, and then the female RDCs have their space in their compartments, but the RDCs for our Division were on the male side and for our brother Division they were in the female compartment.  They have their RDCs and we have our RDCs, but sometimes we were in the care of our brother Division’s RDCs.  Our Division was integrated, and our RDCs were Chief Natividad, SK1 Nurse and MA1 Matias.  SK1 Nurse is the female RDC.  I had interactions with SK1 Nurse.

The trial counsel objected to the question, “What was your impression of SK1 Nurse?” on the grounds of relevance.

The military judge sustained the objection.

To the best of my recollection, there’s at least one RDC at any given time.  Whenever we’re on deck in the space, there was a minimum of one RDC to the best of my recollection.  There could have been two RDCs, and maybe even three, but I don’t believe they dropped below one.  They did drop below two, but I don’t think that the minimum was two.  There were definitely times when there was just one RDC in the Division during the day.  

When the accused was asking about our personal lives and when he shared about his personal home life, none of that made me uncomfortable.  I believe the accused didn’t just ask people in the office, he frequently asked others in the Division because he wanted to find out about all of his Recruits.  That was not a common thing, they wanted to get to know us and, in turn, we would get to know them, but it was some RDCs more than others.   SK1 Nurse wasn’t very open, she did not want anybody to know anything about her, and MA1 Matias was that way also.  
When we would get mail from home, the accused would want to see pictures and ask us about our personal lives and what happened before boot camp, and he did that with all of his Recruits. 
REDIRECT EXAMINATION

Questions by the trial counsel:

I never passed notes from the accused to any other Recruit.  To my knowledge, he only wrote notes to SN Dorion.  When I gave my statement to the Investigators, they gave me a paper, told me what it was regarding and told me to write with specificity as much pertinent information as I possibly could.  At the end of the statement there are about three questions, but they didn’t directly question me about anything, they just let me write out my statement.  I wrote down what I thought was important at the time and what I could remember.

I am telling the truth here today.
The trial counsel had no further questions.


The civilian defense counsel stated that he had a question that he left out of his cross and it was outside the scope of redirect.

The trial counsel objected.

The military judge stated that he would allow it in terms of not having to recall this witness.

RECROSS-EXAMINATION

Questions by the civilian defense counsel:

I knew about the weekend with the accused because SN Dorion told me about it and because of the conversations with the accused prior and after the weekend.  When SN Dorion came back, she did not tell me that they hung out at his mother’s house.  I remember----

The trial counsel objected on the grounds of hearsay.

The military judge sustained the objection.

The civilian defense counsel stated that he would have to call her back after SN Dorion testified.

The military judge called for a 39(a) session so he could address something with counsel.

The court-martial members withdrew from the courtroom.

[END OF PAGE]
The military judge ascertained from the defense that the witness did not need to leave the courtroom.
The civilian defense counsel stated that it wasn’t offered for the truth of the matter, it was offered as a contradictory statement of a witness, SN Dorion, and that it would impeach that witness’ testimony, and that he could bring it up now or later.  He further stated that the statement says that SN Dorion hung out the accused’s mother’s house, which contradicts her statement later, and this witness was the only person who could provide that evidence.  
The military judge stated that he was not going to permit it at this time, that if there was a need, this witness could be called on rebuttal, and that based on the proffer given, it doesn’t even sound like that would be something that would come in substantively.  He further stated that the court did not know what that witness would testify to at this point, that it was a bit premature, that it would be hearsay and not within any exception, and this witness would be subject to recall, perhaps in the defense counsel or as a rebuttal witness, should it be necessary.

The military judge stated that he understood, that he appreciated judicial economy, as well as not inconveniencing witnesses, but the prerequisites at this time hadn’t been met, so he ruled that this was hearsay without any exception, and sustained the objection.

The civilian defense counsel stated that it wasn’t offered for the truth of the matter, that he actually knows it’s not true, but that that was a statement that was made and he didn’t understand how it was hearsay under its definition.  

The military judge ascertained from the civilian defense counsel that he was offering it as an inconsistent statement with the witness who has yet to testify.

The civilian defense counsel agreed that it may not be relevant at this point, but that it wasn’t hearsay for later purposes.

The military judge stated that he couldn’t make a determination on whether or not it’s even inconsistent until the court heard the testimony of SN Dorion.

The court-martial members returned to the courtroom.

[END OF PAGE]

The civilian defense counsel stated that he had further questions for this witness.

SN LABRUYERE was still on the stand and continued to testify in substance as follows:

RECROSS-EXAMINATION (CONT’D)

Questions by the civilian defense counsel:

The trial counsel asked me if I was testifying truthfully.  If I wasn’t testifying truthfully, I wouldn’t say that I was testifying untruthfully, but I would hope that I would testify truthfully also.
The military judge asked the trial counsel if she had any further questions since it went beyond the scope, and the trial counsel stated that she had no further questions.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The military stated that the court would take a 15 minute recess at this time for the members.  

The court-martial recessed at 0938 hours, 28 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 0954 hours, 28 April 2010.

The military judge and all parties previously present were once again present, except for the members.

The military judge stated that during the recess they had discussed that the next witness, SA Dorion, would need to be advised of her rights, that they would call her in first and do the rights, and then call in the members.

The defense had no objection to the procedure.

SA Valli Dorion entered the courtroom and took the witness stand.

The military judge advised SA Dorion that she was suspected of and may been involved in the commission of fraternization with the accused.  He then advised her of her Article 31(b) rights and, and the witness stated that she understood her rights, that she would testify and that that decision was made freely and voluntarily.

SA Dorion withdrew from the courtroom.

Neither side had any matters for the record prior to bringing in the members.

The court-martial members entered the courtroom.

[END OF PAGE]

The trial counsel stated that their next witness would be SA Dorion.
SEAMAN APPRENTICE VALLI DORION, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

I’m currently stationed at COMPACFLT Hawaii, Pearl Harbor, and I just got there about a month and a half ago.  Prior to that, I was at Dam Neck, Virginia as a student for “A” and “C” School.  Prior to that, I was in Great Lakes for boot camp.

I went to boot camp 22 July 2009.  I joined the Navy to get out of my town and out of my home and to go out and see the world.  I’m from a very small town, Willow Creek, California, with a population of about 700.  When I arrived at boot camp, I was told what a Recruit Division Commander, RDC, is, and that Chief would be in charge of us and that we were to respect and listen to him.  Our Division had three RDCs, Chief Natividad, SK1 Nurse and MA1 Matias.  I see Chief Natividad, the accused, in the courtroom today.  He’s sitting in between the two defense attorneys.
The trial counsel stated that the witness had properly identified the accused.

I held a position at boot camp, which was Medical Yeoman for my Division.  I was not the Medical Yeoman from the very beginning of boot camp, probably starting about 2-3 weeks into boot camp, because I believe the previous Medical Yeoman had been removed for some training, so the accused told the main Yeoman that----

The civilian defense counsel objected on the grounds of hearsay.

The military judge explains to the witness about objections.  He then sustained the objection.

I did not want to be Medical Yeoman and I did not volunteer for it, I was told I was going to be Medical Yeoman.  The accused did not ask me to be Medical Yeoman.  This position required me to be in the RDC Office a lot because there was paperwork to fill out for my fellow Recruits on where they were going for medical appointments or having to do with putting it into the hard cards that they had visited the Medical Center. 

When I was working in the office, there were RDCs in the office.  The accused was in the office with me, and sometimes we were alone, meaning he was the only RDC in the office.  When the accused was in the office, he would talk to me and to the whole group.  He would ask us basic questions like where we were from, did we have any siblings, our high schools and where we had come from previously.  He also shared stories about himself, such as his ex-girlfriend and her breaking up with him or ask us questions about what we thought of how the situation occurred or what he should do with regards to his girlfriend.  I don’t know if he would ask us these questions if there were other RDCs in the office.

I know what MySpace is, it’s a website that many people put their profiles on and talk about their lives with pictures.  I didn’t have a MySpace account before coming to boot camp because in the town where I grew up didn’t exactly have the best internet connections so it was a waste of time for me.  

We did not have access to MySpace when we got to boot camp, but there came a time in boot camp when I saw MySpace.  The first time I saw a MySpace page in boot camp was on the accused’s computer when he was looking up some of my fellow shipmates, but I don’t know who at the moment.  I do remember him looking up SN Leamer and SN Nicholson and SN Brown.  He would look up their pictures and ask them to describe what was going on in the pictures or who the people were.  He asked me if I had a MySpace page and I told him no, but he didn’t say anything back.  It was my understanding that the accused had his own MySpace account. 
Around the middle section of boot camp, I was alone in the office with the accused, and he would ask me questions about my family, my siblings, and then he told me where he was stationed in the Navy.  Sometimes he’d ask me if I had a boyfriend or how high school was and about my friends.  There was a time when the accused said that I looked familiar and asked me if he’d seen me before, and I said, “No, Chief, I don’t know what you’re talking about.”  He went on to describe that he believed he’d seen a picture of me with a green hat on.  In the back of my mind that description meant something to me, but at the time I thought it was impossible.  There was a picture of me taken in my senior year of high school, it was Dr. Seuss day and I was reading to a little girl and I had a Dr. Seuss hat on my head and it was green and white.  That picture was posted on my school work site, so it’s my understanding that the accused looked me up.

The civilian defense counsel objected on the grounds of leading.


The military judge sustained the objection.

I don’t know if the accused ever said anything else to me while in the RDC Office, there could have been, but I don’t remember.  I believe it’s in my statement that I had given at Dam Neck.

The trial counsel handed the witness Prosecution Exhibit 19 for identification and asked her to review it, and the witness did as directed.  The trial counsel then retrieved Prosecution Exhibit 19 for identification from the witness.
During the middle of boot camp, I remember the accused mentioned something about me playing golf, and I hadn’t mentioned that to him. 
Towards the end of boot camp, I was still alone with the accused in the RDC Office occasionally.
The civilian defense counsel objected on the grounds of leading.

The military judge asked trial counsel to rephrase.

Towards the end of boot camp I was still working the RDC Office.

The civilian defense counsel objected to the question, “Were you and Chief Natividad ever in the office?”

The military judge overruled the objection.

The accused was in the office with me and occasionally there would be some other RDCs in there.  I was alone in the office at times with the accused.  During those occasions, he would still talk to me.  
There would be times when I’d be in the back working and he would come back there and give me some type of candy or something and say that I was doing a good job.  

The RDC Office was divided in half, there was a desk in the front where the window was to face the Division so that they could see what was going on in the compartment, and there was the accused’s desk kind of to an angle.  There was a metal divider and a desk/rack back there, the desk was underneath and the rack was above.  If I was at the desk in the back, I could not be seen through the window.  
I was in the back because that’s where the staff would work with the hard cards because all of the hard cards and stamps were back there.  I’d be back there doing my Medical Yeoman work.  

The civilian defense counsel requested a 39(a) session.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The civilian defense counsel asked if the witness could be excused.

The witness withdrew from the courtroom.

The civilian defense counsel stated that he believed testimony was about to be elicited consistent with a previous statement where she says that she was kissed by the accused in the back area of the RDC Office, which was not charged, and that it wasn’t relevant to prove any of the elements of the offense.
The trial counsel stated that, first of all, it fell under Charge I, Specification 2, as an unduly familiar relationship between them, that kissing is part of fraternization and evidence of an unduly familiar relationship.  She further stated that, additionally, it was charged “on or about 7 October” and in Specification 3 of Charge II it’s charged that the accused assault this witness by kissing her without her permission, and was incredibly relevant to multiple charges.

The military judge ascertained from the trial counsel that the date she was eliciting testimony from the witness was the middle to the end of September, and that it’s the government’s position that this was relevant to those two specifications.  

The civilian defense counsel stated that, with regard to “on or about,” this event had to have happened prior to graduation, which was 18 September, so it would be more like the beginning to the middle of September, not “on or about 7 October.”

The military judge stated that it did fall between the dates of Specification 2 of Charge I, 26 August through 21 October.

The civilian defense counsel stated that to him it seemed unfair because this is where the defense was oriented on the assault, graduation weekend, and now the government is saying it happened in the office.  

The military judge stated that it did fall within the dates alleged for the fraternization charge, and the civilian defense counsel stated that he would have to concede that.

The military judge ascertained from the defense that their objection was it was uncharged misconduct because it was not specifically alleged as a separate specification under Charge III.

The military judge stated that he understood the nature of the objection.  He then overruled the objection and stated that he would allow the testimony, that he found it to be relevant evidence with regard to Specification 2 of Charge I, and that he didn’t see it being part of Specification 2 of Charge III, but that he would let the testimony be developed in this area.
Neither side had any further matters for the record at this time.

The witness returned to the witness stand.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge stated that the trial counsel could resume direct examination.

SA DORION was still on the stand, was reminded of her oath and continued to testify in substance as follows:
DIRECT EXAMINATION (CONT’D)

Questions by the trial counsel:

Sometimes I’d be in the back part of the RDC Office, the part that is shielded from the rest of the compartment, and I was doing Medical paperwork for the Division.  The accused would come back there when I was working, and either he was giving me some kind of candy or something, or towards the end of boot camp he came back there and kissed me a few times.  

With regards to the kissing, I was sitting at the desk and he’d come up behind me because my back would be towards the open area, and he just stood behind me, very close, and his left arm was usually on the corner of the desk to my left, and his right hand would usually be on the rack rail above me, leaning over me.  The first couple of times he leaned over me I believed that he was looking at what I was filling out on the hard card to make sure that I was filling them out right.  After he leaned over me, the first time I looked up and I was expecting him to say something about my paperwork, if I filled it out correctly or if there was something I needed to correct, and he would kiss me on my mouth.  The first time it happened, I just looked at him in complete shock, and then he turned around and walked away.
The second time it happened I just tried to pretend that nothing was going on because I didn’t know what to do.  I didn’t report it because he was my Chief, my RDC, and I didn’t know who would believe me if I reported it.  When he would lean over me, sometimes I would turn my head away so he couldn’t kiss me on the mouth, but he would end up breathing on my neck or kissing my cheek.  This kissing happened about 10 times. 

Once the kissing started happening, I continued to go into the office because I was usually called in there by the accused.  I had an indication that the accused liked me like that, and that was about halfway through boot camp when I was in the office, there was a group of us there and the accused was the only RDC, I said something and then the accused looked at me said, “I like you.”  At the time I thought he meant that I was being a good Recruit.  
The next day I was in the office, it was at night because I was trying to finish up my work, the accused and I were the only two in there, and the accused said, “No, I really like you.”  After he said that, I thought the same thing, “I’m just reading too much into this, I don’t want to make a big deal about it.”  I did tell my bunk mate, LaBruyere, about what I thought, but I didn’t want to make a big deal because it seemed like that was a stupid thing to think and I’d be making a big deal out of nothing.  

The civilian defense counsel objected to the question, “Because you didn’t think your Chief could possibly mean that in a sexual way?” on the grounds of leading.

The military judge sustained the objection.

I didn’t think my Chief could possibly mean that in a sexual way.
The military judge stated that he would strike the last response and told the members to disregard it. 

The military judge again explained to the witness about objections.

There was a time when the accused tried to give me a present.  Towards the end of boot camp the accused tried to give me a necklace.

The trial counsel handed Prosecution Exhibit 31 to the witness.

I recognize this as the necklace that the accused tried to give me.  He put the necklace in my hand and said that he wanted me to have it.  I didn’t know what to do with it, so I put it in my pocket because I didn’t want to get caught with it.  Later that night, after the accused left the office, I put it into a sticky note and wrote on there “I don’t want it because I don’t want to get caught with it” and I put it in his desk drawer.  
In the past the accused had often asked me to write a note of some sort, about anything really, and that’s where he instructed me to put it.  I didn’t know what to write on these notes, so at night during ironing time, once all the RDCs had left and it was TAPS, LaBruyere and I would try to write something along the lines of trying to not make him mad at me, but trying to get him to stop.  I didn’t want the accused mad at me because I didn’t want to get kicked out of boot camp.  
When it was just the two of us in the office, the accused told me a story about a Chief fraternizing with a Recruit and she’d been kicked out of boot camp and he’d only been demoted, so he would constantly bring that up to me.  

The trial counsel retrieved Prosecution Exhibit 31 from the witness.

I did not stay with my Division the entire time.  About a week before graduation, me and a few other shipmates had failed the last test and they moved us to a different Division because our Division was attending battle stations the next night and we wouldn’t be able to be in the same Division while they were attending and we couldn’t go.
After I changed Divisions, I still had contact with the accused.  When I moved into a different Division, it was directly on the next floor above our compartment and I would continuously see our old Division and the RDCs.  I would see the accused in the hallway and he would stop me to ask me how everything was.  He had tried to work it so that me and my other shipmates could retake the test, catch up with our Division and then be able to come back to our original Division and graduate with them.  He was worried about me and trying to make sure I was doing okay.  
I received notes from the accused, and they were either passed to me by my shipmate LaBruyere, who brought them to me with my mail from home that would still be sent down to my old Division, or I would see him in the hallway and he would stop me and pass me a note.  Usually the notes said, “I miss you” or “I’m trying to get you guys back into this Division.  Don’t worry.”  I don’t remember if I wrote back to those notes.  I did write him back when he asked me to write a note when I was still with my old Division.  

I never did get back with my old Division, but I still graduated on 18 September, the same date as they did.  My family did not come for graduation.  After graduation on Friday, I hung out with the accused.  
When I was in the Division during boot camp, the accused had asked me if we wanted to hang out or if I wanted to hang out with him, it was one of times when he said he really liked me, and he asked me if it was possible that we hang out graduation weekend, and I was completely shocked and said, “I don’t know, Chief.”  He kept bugging me about it, asking me about five times, and I said I didn’t know because I was scared and didn’t know who to tell.  I didn’t want to go, but I didn’t want to get kicked out of the Navy and I thought that he would kick me out of boot camp for some reason.  
After graduation, I tried to find some of my shipmates that graduated that day, but there were a lot of people there, so I decided to go back to my compartment to grab my phone card so I could go to the NEX and call my Mom, and by the time I got down there everybody would be down there and I would have more of a chance to see someone that I knew.  When I got back to my compartment, I saw the accused and he asked me if I was going to call him and that I should, and I said I didn’t know, and he then got mad when I said that.  I did have the accused’s phone number because one time when I’d seen him in the hallway he wrote his phone number on the back of my Recruit Handbook next to the word “Mom.”
The trial counsel handed Prosecution Exhibit 34 for identification to the witness.

I recognize this because there’s a lot of passwords to different things that we had to write out and I was trying to memorize them all and I had written them down in my book.  This is the last page from my Recruit Handbook, but not everything on here is my handwriting, some of it is the accused’s.

The trial counsel offered Prosecution Exhibit 34 for identification into evidence.

There being no objection, the military judge admitted Prosecution Exhibit 34 for identification into evidence as Prosecution Exhibit 34.

I did not write the accused’s phone number on this page, the accused wrote it himself.

The trial counsel published Prosecution Exhibit 34 to the members.

The accused wrote the word “Mom” and the phone number in my book.
I did call the accused on Friday, September 18th, from the pay phones in the NEX.  He said that he had wanted to hang out and that he was parked out behind the NEX and to go and get into his car.  I did get into his car, but I sat in the backseat because he didn’t want me to be seen by the Gate Guards.  

Once I was in the car, I ducked down behind the seats so he wouldn’t get caught.  He then took me to Sears.  It felt like we were driving for about 30-45 minutes.  He had me buy some civilian clothes so I wouldn’t have to walk around in my uniform.  I bought a pair of jeans, a pair of sandals and a polo shirt.  I changed into civilian clothes in the backseat of his car.  After I changed he took me to Olive Garden for dinner.  During dinner, he kept asking me questions about where I came from, what I did in high school, about my family and in general questions about getting to know somebody.  While in Olive Garden and the accused was asking me all these questions, I was thinking that I didn’t want to be there, I wanted to be with my friends.  

After Olive Garden, we drove around for a little while and then he took me back to the base.  

I had duty on Saturday and all I did was call my Mom, talked to Lillian, and saw some friends at the NEX when I came back.

On Sunday I’d been instructed to call the accused again, and he did that on Friday when he was dropping me off.  I saw the accused on Saturday and he asked me if I was going to call him on Sunday, and I said I didn’t know, so he got really mad and walked off.  On Sunday I called him and he told me to take a taxi off base and go to a hotel not far from the base, he gave me the address, and he said he would meet me there.  When I got there, the accused was in his car and had me get in, and I got in the backseat so I could change.  He kept my civilian clothes that I had bought on Friday and brought them back for me to wear.

After I changed in the backseat of the accused’s car, we went to breakfast.  During breakfast, we sat there and talked for a while, and he asked the same kinds of questions as before, like why I joined the Navy and life in general.

After breakfast, we drove around and the accused found a hotel, a different one from the one where I met him.  The accused paid for the room.  When we got to the hotel, we went up to the room.  I sat on the bed at the end and turned the TV on, the TV was right in front of me, and the accused had gone to the restroom.  After he came out of the restroom, he sat right next to me on the bed, our legs were touching.  After that, he put his hand behind my back, and he was talking about the TV for a little while.  I hadn’t seen TV since before boot camp and I was interested in what was on TV, and he talked for a couple of minutes.  I don’t remember what TV show was on.  I was watching TV and the accused was leaning behind me.  After a couple of minutes, he turned my face towards him and kissed me.  I didn’t know what to do, I just sat there like I was in some other place.  He continued to kiss me.  

I did lay down on the bed at some point, my clothes came off and his clothes came off, but I did not have sex with him because I said no and that I didn’t want to have sex with him, and he also said that he didn’t have a condom, and I said, “No, I’m not doing that.”  We left the hotel room about 6 P.M., we got back into his car and he took me to the train station next to RDC and I walked back to base from there.  I put my uniform back on while in his car, and I left the civilian clothes with the accused in his car.  When he dropped me off at the train station, he just said, “Bye,” and then I walked from there down to the Gate into RDC and went back to my compartment.  This was Sunday night.
I left Great Lakes on Wednesday morning.  In between Sunday and Wednesday I received the necklace that he had tried to give me earlier in boot camp, two rings and watch.  The accused did not give them to me himself, they came through SA LaBruyere.  The night before they were leaving, the accused used to make regular stops to the compartment to say hi, and this time it was to say goodbye to the Division, and everybody was over in the male compartment, and I saw SA LaBruyere, she was the reason why I’d gone there to say goodbye, and she called me over to the female area frantically like, “You need to come over right now,” so I went over there.  She took me to the old rack we had shared because we were rack mates, and she went into her sea bag and pulled out a couple of boxes and said, “These are from Chief to you.”  I opened them up there and that’s when I found the watch, the two rings and the necklace.  I didn’t know what to do with them, so I took them out of the boxes and put them in my pocket because I didn’t know how to get the boxes back up to my compartment without getting caught.  I thought I had to smuggle them because I didn’t want to get caught with them.  I didn’t think anybody would believe my story, even though I had the jewelry, and we weren’t supposed to have that kind of stuff there in the first place.

The trial counsel handed the witness Prosecution Exhibits 30, 31 and 32.

I recognize these as the watch, the necklace and the two rings that the accused gave me.  This is the same necklace that he tried to give me the first time.
The trial counsel retrieved Prosecution Exhibits 30, 31 and 32 from the witness.


After I graduated from boot camp, I had further contact with the accused first through e-mail because I didn’t have a phone number, and I wrote back to him.  When I got my phone, then he would text me or call me on my cell phone about five times a day.  We would talk early in the morning before I went to school, we would talk when I had a break for lunch, and we would talk at night.  

When I left boot camp, I had planned to keep in contact with SA LaBruyere, but I had lost the paper that had her cell phone number.  The accused knew that we were friends in boot camp and had planned on keeping in contact.  He strongly encouraged me not to by saying that 
LaBruyere and Leamer were trying to hang out with him.  I didn’t talk to SA LaBruyere for about a month.  Around October, my old roommate from Great Lakes, SN Benton, had gotten a call from one of our shipmates and she had sent me----

The civilian defense counsel objected on the grounds of hearsay.

The military judge overruled the objection, stating that the witness could testify what she did in response to the phone call.

They had said that they were questioned about----

The military judge advised the witness that she could testify what she did in response to the phone call, but not what anyone said because it was hearsay, sustaining the objection to that point.

I heard there was a phone call made to SN Benton.  After that, I called one of my friends and got SA LaBruyere’s number from here and I called her.  I asked her what was going on with the accused.  I did get a call from the accused, which was around the same time, and he told me that he was going to be investigated for stalking Leamer, and that if they called and questioned me, that I was to say that he was my mentor.  That’s why I got in contact with SA LaBruyere.  I believe this was towards the end of October.  

The trial counsel offered Prosecution Exhibits 2 and 35 for identification into evidence.

The civilian defense counsel requested a 39(a) session.

The court-martial members withdrew from the courtroom.

The civilian defense counsel stated his objection was on the same basis that he set forth yesterday.  He further stated that, although he agreed that these records were self-authenticating, he was not sure how they were relevant because the witness testified about phone calls and, based on a 403 analysis, he believed it was more prejudicial than probative.

The trial counsel stated that the government had the burden in this case and the large volume of contacts between the witness and the accused was important to establish an unduly familiar relationship, and that also the time stamp of the communication goes into an unduly familiar relationship and it was important that the members get those exact records.

The civilian defense counsel stated that the witness had already testified to all of that and that the government had already established the factual sufficiency to prove their case.

The military judge stated that he understood the objection, but that he would overrule it, that he felt the evidence relevant, and not more prejudicial than probative.

The military judge then admitted Prosecution Exhibits 2 and 35 for identification into evidence as Prosecution Exhibits 2 and 35.

The civilian defense counsel asked that the members not consider the testimony by the witness where she stated that the accused called her and told her to say something in reference to the investigation, that that was an obstruction charge, and was uncharged misconduct.

The military judge stated that he would take the matter under consideration, noting that there was no objection at the time of the testimony.

The civilian defense counsel stated that he didn’t want to do it in front of the members and that’s why he asked for the 39(a).

The military judge stated that they could take that up later when they discuss instructions.  

Neither side had any further matters for the record at this time.


The court-martial member returned to the courtroom.

[END OF PAGE]

The trial counsel handed Prosecution Exhibit 2 to the witness.
DIRECT EXAMINATION (CONT’D)

Questions by the trial counsel:

I recognize my phone number and the accused’s phone number on these records, as well as other phone numbers.  This appears to me to be my cell phone records.

The trial counsel retrieved Prosecution Exhibit 2 from the witness.

CROSS-EXAMINATION
Questions by the civilian defense counsel:

I was in an integrated Division, with the males sleeping in one space and the females sleep in another.  The accused was in charge of the male space.  I always slept in the female space.  I never went into the male space without having an RDC there.  When I went to take the necklace back, the accused was present in the male compartment and I was alone in the office, and I saw him there.  It was the accused, not any other RDC.  He was just about on his way out, saying some stuff to the guys probably about what was going on tomorrow, and I know that because I could hear into the compartment from the office.  I came from my female space because that’s where I hid the necklace.  
This happened before 2200, it wasn’t TAPS yet, and the accused was about to leave for the night.  I used the word “TAPS,” but I didn’t mean it in the way you mean it, I meant that he was leaving for the night and we were about to go to sleep.  It was before TAPS and the lights were still on.  At the time I left to return the necklace, all of the females had just left the male compartment and we’d all been in the office, Nicholson and I were back there getting ready for the next day, then Nicholson left and I hung back specifically to put that in there when he wasn’t in there, and then once I put it in the desk drawer, I left.  I didn’t go to my compartment and then come back, I don’t believe I said that.  I remained in the male space and I put it back in his desk.  

The previous day, when I’d received it, I’d taken it and talked to LaBruyere about it and I said, “What do I do with this?”  Then I told her what I was going to do, I decided to write out a note and drop it off the next night, before we were about to leave, when the accused was still with the male compartment and I was in the office heading out.  I knew the accused was there because he had just left us from the office into the compartment.  I did know the accused was in there.  
When you asked me earlier about the females being in their space and the males were in their space, it was about TAPS when I walked into the male space with the accused still on deck, I remember saying that, but I was under the impression that you meant it in a different way, I thought you were referring to the fact that he was in there and I wasn’t supposed to be in there unless another RDC was in there, but I was saying that the accused was the RDC in there.  

I remember saying that after TAPS I said that I knew I could go into the male space because the accused was still there.  I meant that I knew I was allowed to be in there at that specific moment.  If I never left, this wouldn’t be an issue.  I was still in there, at the time I hadn’t left.  I didn’t come back from my space to the male space.

I’m friends with LaBruyere, but we didn’t have contact for a month because I didn’t know how to get a hold of her; I didn’t know how to get a hold of the people that I eventually did to get her number.  I had talked to some people in my Division and asked if any of them had the phone numbers for anybody up in Great Lakes and they said yes and gave me a person’s number.  I called the person up here and asked for LaBruyere’s number and they gave it to me.  I did know how to get her number.  My first contact with LaBruyere, after boot camp, was probably towards the end of October.  I asked her what was going on with the case, not realizing it would come to this.  I asked her about the investigation and what was going on, just in general, and she said that they----

The trial counsel objected on the grounds of hearsay.

The civilian defense counsel stated that it was not offered for the truth of the matter, that it goes to the state of mind of the witness and how she responded.

The military judge stated that he would allow it for that limited purpose.

LaBruyere told me that she and Leamer were called in on the investigation and she was asked questions if she knew about the stuff that was going on with me and the accused.  We didn’t talk about the allegations, she just told me that she told them what she knew.  In response to that, I didn’t do anything because I knew they would come and talk to me eventually because what she had said wasn’t something that the Navy would take jokingly.  When I said that “I didn’t realize it would come to this,” I meant that I didn’t think I’d be sitting here in this courtroom today because I don’t know the future.  I knew what was going on wasn’t right.  There was nothing else that I was thinking of at the time.  LaBruyere and I talked maybe once or twice more about it, but we didn’t have anything much to say, we were away from each other and more interested in what was going on with each other’s lives and school.  

At times there were other RDCs in the back office as well.  There was usually two or three RDCs on deck at a time, not a minimum of two because there would often be one, but for the most part I believe there were two.  In the evenings there was usually one, but during the training day there would be two and one would leave later for the most part.  There would be a couple of days when there was just one RDC in there.  

We would be able to be back in the office, but we’d also be able to get our training done.  

When the accused selected me to be Yeoman, I thought a lot of the time he was picking on me.  I would say he was mean to me, but he would put extra emphasis when I messed up.  I knew it was his job as an RDC, but I felt that some of the times it was like okay.  

The trial counsel objected to the question, “How would you describe your personality?” on the grounds of relevance.


The military judge sustained the objection.

I agree that I’m a timid person to an extent, but it’s not fair to say that the accused was trying to bring me out and get me engaged in the training and have me participate more.  With regard to me not raising my hand when people were called on, when I went into boot camp I was under the impression that if I could make it halfway or around that mark without them really knowing I existed, I was doing fine.  I didn’t want to shine in boot camp, I just wanted to graduate.  I didn’t raise my hand.
The trial counsel objected to the question, “And one of the things he was trying to do was get you engaged you more, right?” on the grounds that it called for speculation.

The military judge sustained the objection.

After the accused began to pick on me, once I was made Medical Yeoman, I had to engage more with everybody because I had to know more information.  Before I was made Medical Yeoman and he would find something that I did wrong, no, I didn’t engage more.  

It’s fair to say that LaBruyere became my closet friend in boot camp, but that had nothing to do with the accused’s influence.  The accused did not want me hanging out with LaBruyere and told me that I should not be in contact with her or some of the other people I was going to room with in Dam Neck.  That happened towards the end of boot camp, probably the last couple of nights after the weekend, he felt and specifically said to Ervin, Benton and I that they would corrupt me in Virginia, and I didn’t really know what he meant by “corrupting.”  I just assumed that it had to do with my personality, I know Benton and Ervin are really lively people who will go out and enjoy large amounts of people around, and I just assumed that’s what he meant.  I would say that he wanted me to be a good Sailor, not go out and get in trouble, but he had never said those words to me.  The objective of an RDC in boot camp is to make me a good Sailor.  I hope that people would call me a good Sailor, and I guess you could say that I’m a product of the training of the accused and my other RDCs.   

LaBruyere was my closest friend in boot camp and I shared some personal stuff with her, including everything that was happening between me and the accused.  I don’t know if I told her that we went to the accused’s mother’s house vice a hotel, but I know I went to a hotel.  I didn’t confuse his mother’s house with a hotel.  I really don’t know what I told LaBruyere, but I know that I went to a hotel.  
I told LaBruyere that we had participated in some sexual activity, but apparently she didn’t know the location.  I did not partake in sexual intercourse with the accused, but our clothes did come off and some stuff did happen, and I told LaBruyere that.  I do not recall telling LaBruyere that it happened at this Mom’s house, because I know I spent that time in a hotel room.  
Sexual activity did happen in the hotel.  In the statement that I gave, it does say no sexual activity took place.  At the time I was giving this testimony to two male Chiefs and I did not feel comfortable going into all of what happened.  I did say that we had kissed, and it does say in my testimony that in boot camp we did kiss, however, they did not know the full extent of what happened that day because I felt uncomfortable relaying this to two male Chiefs seeing as this happened with another male Chief.  With regard to whether it’s any less embarrassing now, to be honest right now, I’m not letting it be embarrassing.  

The statement I gave was a voluntary statement and I swore that it was true.  I did tell people that stuff had happened in there and they verified that with me, but by that sentence I meant that no sexual intercourse had happened, not sexual activities. 

I said there was kissing.  In my sworn statement I did say that there was no sexual activity.  The Investigators knew at the time that our clothes had come off, but they did not know the extent.  I didn’t write out my statement, they wrote it out, and I signed it.  I don’t know if “no sexual activity” was in response to a question by them.  I didn’t just offer that, I don’t know where that sentence came from.  I know I didn’t say that because I did tell them to some extent that we’d been in a hotel room and our clothes were removed, but that we did not have sexual intercourse.  By that statement of “no sexual activity,” I meant that we did not actually have sexual intercourse, but foreplay did occur.

The accused took my clothes off.  I had been lying there trying not to feel as though I was there, and I really didn’t do much of anything.  With regards to the blank look on my face, I don’t relish in the thought of having to relive it.  The accused removed all of my clothes.  I didn’t do any sexual activity to him.  

When I came back, it’s fair to say that I wanted this contact to end.  I called him back because he had texted me and said, “Call” or along those lines.  He would basically ask me questions at times, he was my Chief and I knew that.  At that time, he had been my Chief, even though now I was at Dam Neck, and I was afraid that he would tell somebody and that I would also get in trouble for this.  He never said that if I said something I’d get in trouble, but I’d assumed that from experience in boot camp that if the Navy suspects it under fraternization, it’s true, and I didn’t want the Navy to suspect.  
With regard to all the training and courses we got about how to report and EO stuff, there was an event in boot camp where one of my fellow shipmates was removed from her position of power.  I know I got all of that training in boot camp, but at the same time I didn’t know how much trouble I would be in, and I was so afraid of getting kicked out.  

I’m now at Dam Neck.  The Navy is a fair place.  When I showed up at Dam Neck, there were professional enlisted personnel and officers.

There’s nothing going on at trial counsel’s table, it’s just in my line of sight.  

I’m not scared of anybody at Dam Neck and nobody there makes me feel apprehensive about not being forthcoming with them.  I did keep in contact with the accused.  I didn’t have a phone number before I got out of boot camp.  Prosecution Exhibit 2 is my entire phone record, when I got my phone and where it began, and I know what you’re talking about.  My number was 707-672-2665 at the time.  With regard to whether I have the same number now, is that a relevant question?  

My number is the same today.  One of the earliest calls I make is to 603-890-2366, it’s an outgoing call, and that’s the accused’s number.

I had brunch with the accused on that Sunday of graduation weekend, it was probably about 11 to 12 o’clock, and then we went to a hotel right after brunch, probably about 1 o’clock.  I did not drive, the accused drove us in his car.  It took about a half hour to get to the hotel.  We spent the rest of the day in the hotel until about 1800.  Then he took me to the train station and dropped me off about 1830 and I walked back to base.  I think liberty expired about 9 P.M.  I didn’t go anywhere else after coming back to base.

On Friday, we went to Olive Garden after graduation, probably about 1500 or 1600, and I ate dinner.  We were there for about 2 hours and we chatted for a while.  I don’t remember exactly when we left, but it was probably 1730 to 1800.  We did not go to a hotel that night, the accused took me back to the barracks.  I bought the clothes at Sears before we went to Olive Garden, probably about noon or so.  I don’t know what Mall we went to for Sears, but it was an hour away.
We only went to one hotel on Sunday.  We didn’t watch TV anywhere on that Friday, we just went to Sears and Olive Garden.  
When I got back to the barracks, I’m not sure who the RDC was on duty that night because I had to report to a Division in a different compartment and I don’t remember their names anymore.  I saw the accused on that Saturday, but I was on base pretty much that day.

On Sunday he dropped me off at the train station, Friday night he drove me back on base to the Medical Center parking lot, it was a dark area, he parked there and had me change back into my uniform.  Then I got out and walked back to my ship, and it was dark out, but I don’t know exact times, probably about 1800 when we got to Medical.  I don’t remember if there was any kissing in his car.  

I remember being interviewed by the defense counsel a few days ago, but I don’t remember saying that the accused and I kissed in the car before he dropped me off on Friday.  If it happened, I can’t say that I would remember it.  Even if I didn’t want to kiss him, I can’t remember the exact amount of times I kissed him or the whereabouts of each one.  I didn’t want to do anything with him.

The trial counsel objected, stating that this witness’ intentions are not relevant to the charges.


The civilian defense counsel stated that it was relevant to the assault.

The military judge overruled the objection.

I didn’t want to do anything with him.  I would remember someone forcing themselves on me because it’s an ugly memory.  If I kissed him, I don’t remember that night kissing in the car, but it may or may not have happened because I don’t remember.  I don’t remember telling the defense counsel that I kissed him in the car on Friday, 18 September.  I wouldn’t say it’s fair that if I kissed him I’d remember it, because I didn’t want to kiss him, and there were a lot of times throughout boot camp and that weekend that he had tried to kiss me and, after a while, I was just trying to not be there anymore.  

As things happened, I shared them with LaBruyere.  I don’t recall if I shared with her that the accused tried to kiss me in the office.  I talked to her almost every night, but I don’t know if I specifically told her that.  That would be something I’d want to tell her because it’s pretty inappropriate, and I didn’t want to do it, it’s a crime.  There was a lot happening at the end of boot camp, so I can assume I probably did tell her.
I’ve seen my phone records and there was a lot of back and forth.  All of my responses were because I was still afraid of the accused.

He never did anything to scare me.  When I said I was scared, I meant that I had a reason to go to boot camp and a reason to want to be in the Navy, and I was afraid that I would get kicked out.  I didn’t know exactly what would happen to me, I wasn’t familiar with the process.  

The trial counsel objected to the question, “So, by claiming now that you didn’t want any contact with him, you didn’t want to have anything to do with him, you avoid being charged with fraternization?” 

The military judge overruled the objection.


With regard to making these allegations and saying that I didn’t want to contact him, he contacted me and he scared me and this way I would avoid being charged and possibly kicked out of the Navy, I didn’t want to have these charges against me, that is why I continued and called him back because I didn’t know what he would do, if I pissed him off to a point, he would tell something, and I didn’t know what he would say or who he’d say it to and if they’d believe me over him.  

If I said something about the accused was engaging me in a relationship, I’m not saying the accused would get into some type of trouble, but at the time I was still scared of the story that he told me about the other Chief who got demoted and the female was kicked out of the Navy, and I didn’t want that to be me, I had a reason to be there and I didn’t want to go home.  That story made sense to me at the time.  Going through this process now, I see that it would be different, but at the time I was just out of boot camp.  Despite all the classes I got and all the avenues I had to report things of this nature, I knew all that, and even though I had a female RDC, I felt that I couldn’t talk to her because I heard that the accused would be giving her an eval and I just assumed that she would think highly of the accused because it seemed to me in boot camp that everybody thought highly of the accused.  The accused would always point out somebody to me and say, “See that person?  He owes me a favor because I did this for him,” and I didn’t know who would believe me because they all liked him.  

By saying that I didn’t want to participate in any of this and he did everything, I avoid the possibility of being charged and I become a victim.  I made those calls and text messages to the accused because I didn’t know what to do.  I don’t know who the senior RDC was, I just know there were two female RDCs, MA1 Lowery and SK1 Nurse.  I know Chief Barraza, but he was for our sister Division.  I slept in a space with all females and Barraza was in charge there.  I knew that Barraza and the accused didn’t like each other.   Chief Barraza wasn’t my RDC, I slept in that space every night, but he wasn’t someone that we directly dealt with continuously day by day and, for the most part, when he was around, he would meet with the accused and our RDCs.  I knew Chief Barraza and the accused didn’t like each other.  I slept in that space every night, they were in that office and I could have said something, but I didn’t.
I know LT Gill, she was in charge of our ship.  She gave me briefs and she told me how to report things generally, but nothing that directly dealt with what I was going through.  Whether I could report what was going on to LT Gill because she was a female and was available to us, it has nothing to do with who was male and who was a female.  I was scared because two male Chiefs were questioning me on what happened and I felt a little uncomfortable.  Regardless of whether LT Gill was male or female, I felt that I couldn’t talk to her because I didn’t think, as a Recruit, an E-1, anybody would believe me against the allegations that I would have said about a Chief, an RDC that we’re all taught to respect.  

There was a method where you could file complaints against people anonymously.  I could have written up a card and dropped it off, and then I wouldn’t even have to disclose who I was, and I was briefed on that too.  I know that process was there, but I didn’t realize at the time that it was anonymous.  I was briefed that it was anonymous and I knew it was anonymous.  

I know Senior Chief Crisp; whether he was approachable or not, I still wouldn’t think anybody would believe me.  

When we were in the hotel, the accused took off his clothes, and I saw that he had a tattoo of a dragon on his right shoulder.  He told me about his dragon tattoo in the office.  When I saw it, it was in black and white, no color yet, and in a crude shape, and the head kind of overlaid the rest of the body and it was kind of circled overlaying each other.  I don’t remember seeing any symbols and to my knowledge it was black and white.  I didn’t see anything next to the tattoo, no writing underneath.  
I also remember him having a scar, but I don’t know where.  I remember us talking about it, and I had asked him where he had gotten it.  I saw the scar and asked him where it came from, but I don’t remember where it was.  The conversation took place after the clothes came off, and I want to say before the sexual activity, but I’m not entirely clear.  I don’t remember saying that I was frozen on the bed, I said I didn’t do anything, and I really didn’t.  We had a conversation about his scar when our clothes were off, I asked him where it came from, but I don’t remember his answers.  I did see his scar and I asked him about where it came from.  I said, “You have a scar,” and he said, “Yeah,” and I said, “Where did it come from?” or “How did you get it?” but I don’t remember what he said, and I don’t remember what I said after that, I just remember asking where the scar came from.  I don’t remember if we had a conversation after that.  I remember what happened afterward, but I don’t remember specifically our conversations.  You asked me if I remembered anything else, and that came to mind that he had a scar.  

When we went to Sears, I used my credit card.  I don’t know the name of the Mall.
I remember that the Olive Garden was in the general vicinity of the Mall and there were a lot of tall buildings nearby, I don’t know exactly where it was, but there was some planes, so it was probably near an airport.  

I wasn’t with the accused when he got the room at the hotel, so I don’t know if he used a credit card.  
I am acquaintance of Leamer, but not as much as I am with LaBruyere.  I haven’t talked with Leamer since boot camp, until I came here.  If she said we’re friends, okay, I like her, but to me a friend is somebody I talk to on a consistent basis and I haven’t talked to her since boot camp and yesterday was the first time I’d seen her.  I didn’t have a problem with Leamer in boot camp, but I didn’t really hang out with her by herself, it was usually on Sunday mornings when we had some free time to write letters, we would all sit in a group and just kind of talk about family or the weather.  I guess I would consider Leamer a friend, but when I returned that Sunday weekend, I did not tell her that I’d been out with the accused.  I’m 100 percent positive about that.  LaBruyere was the only one who was there who I talked to about it; I wasn’t even in her Division at the time.  Leamer and I talked about how school was going and how my command is.  

With regard to Leamer making allegations, I don’t know what you mean by “allegations.”  I didn’t tell Leamer specifically what had happened, I was restricted from talking about this case, and if it was brought up, we’d say, “We have to go through this, life sucks” kind of thing, and this happened when we were on the way here yesterday afternoon.  Prior to that, before we left boot camp, we didn’t really talk about the accused.  If we talked, it was strictly about her family back in Texas or my command, recent medals that we had, we never had any reference to the accused or boot camp, we would talk about life outside of that.  We just said, “I didn’t realize this was happening to you.”  I knew she was the one who reported it in her case.  When you asked me about allegations, I didn’t know that’s what you were talking about.  By “allegations,” I thought you meant that she had said something along the lines of me hanging out with the accused, not that she had reported it.  I haven’t really specifically told Leamer anything, I really don’t know what she knows or doesn’t know because when we talked about the case all we said was, “I can’t believe we’re having to go through this, this sucks,” and then we’d move on to something like, “So, how’s school?”

I left Great Lakes on 23 September 2009.  I did not come back here at all before this trip.  I came back on Thursday of last week, my plane landed at 11 o’clock.

The trial counsel had no further questions for the witness.

AVCM Lathrop, member, indicated he had a question for the witness.  

The bailiff retrieved the question from the member, showed it to the military judge, then handed it to the court reporter to be marked as Appellate Exhibit XXXI, then showed it to counsel for both sides, and then returned it to the military judge.

EXAMINATION BY THE COURT-MARTIAL

Questions by the members, asked by the military judge:

In social settings off base, I always referred to him as Chief, but he would constantly ask me to call him by his first name, Mike, and I was in the habit and didn’t feel comfortable doing that, so I would call him Chief.  

RECROSS-EXAMINATION

Questions by the civilian defense counsel:

The accused would address me by my first name, Valli, off base, but he wouldn’t do that in the barracks.  He didn’t address anybody else by their first name.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.
The military judge stated that he would excuse the members at this time for a 1 hour lunch recess.
The court-martial members were warned and withdrew from the courtroom.

The military judge asked that the demonstrative aid used by the defense during cross-examination be marked as a Defense Exhibit, and the court reporter marked it as Defense Exhibit A for identification.
The military judge stated that Chief Bagley had mentioned to him that some of the witnesses appeared to be confused as to whether they had to stay, leave, or be on phone standby, and that he told her he was giving them general instructions from the Bench Book and that whether they could leave or were needed for recall was really up to the counsel who called them, and asked counsel to inform their witnesses, to the extent they could, so that the court could keep things moving along.

Neither side had anything for the record at this time.

The Article 39(a) session recessed at 1215 hours, 28 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1323 hours, 28 April 2010.

The military judge and all counsel previously present were once again present, except for the members.

The military judge ascertained from counsel that they were ready to proceed.
The court-martial members returned to the courtroom.

[END OF PAGE]

The trial counsel stated that their next witness would be Chief Brown.

The civilian defense counsel asked for a 39(a) session prior to this witness testifying.
The court-martial members withdrew from the courtroom.

[END OF PAGE]

The civilian defense counsel stated that he believed Chief Brown would testify about the training that RDCs undergo, that the accused was not charged with violating any training, that the instructions were already admitted and the court had taken notice of them, and the assault was a UCMJ Article, as well as the 107, and the two 92’s were covered within the instruction that applies to RDCs.
The military judge ascertained from the civilian defense counsel that this would be cumulative with the instructions that the court had already taken judicial notice of, and that they had raised no defense that the accused didn’t know or wasn’t trained or anything like that.

The trial counsel stated that Chief Brown is a relevant witness because he will help elaborate what “unduly familiar” means, which is the phrase used in the NSTC Instruction, which was an important part of their burden, to prove that this was an unduly familiar relationship.

The civilian defense counsel stated that it was the members’ job to hear the evidence and decide, not for someone else to come in and tell them this is unduly familiar.  

The military judge ascertained from the trial counsel that she was not going to have him offer an opinion as to whether, under the facts and circumstances, this would be an unduly familiar relationship, that he would testify as to what leadership training all RDCs received on how to deal with Recruits, different circumstances that could come up and how to handle it appropriately.

The civilian defense counsel stated that the court had already taken judicial notice and that this was irrelevant.  He then stated that even if the court were to allow it, the government would have to connect that he sat in on all the classes, not just general knowledge, so they would need class rosters, and that he believed this was a waste of the court’s time, the members know it, the instruction’s there and they’re going to get to take it back and read it, and that it was clear to the defense at least and he was sure to the members.

The military judge stated that he understood the nature of the objection, as well as the proffer by both parties, but that he believed this testimony would be helpful and relevant to the members during their deliberations.

The civilian defense counsel asked if there was evidence that the Chief was in all the classes.

The trial counsel stated that she had evidence that the accused attended the Leadership Course, Prosecution Exhibit 26 for ID, a Page 13, but that the accused was not instructed by the next witness.

The civilian defense counsel stated that it didn’t matter what the witness would say if it didn’t pertain to the accused.

The military judge stated again that he understood the nature of the objection, but reaffirmed his ruling that, based on the proffer, he felt the testimony would be something that was relevant and helpful to the members, and that he would allow the testimony.

Neither side had anything further for the record.  

The court-martial members returned to the courtroom.
[END OF PAGE]

The trial counsel called Chief Brown as their next witness.
CHIEF GREGORY V. BROWN, U. S. Navy, was called as a witness for the prosecution, was duly sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Gregory Vance Brown.  I’m currently stationed at RTC Great Lakes.  I am RDC School Leadership Phase Manager, which means we teach the Sailors that come from the fleet to be RDCs, take them through the curriculum and assist them with whatever they need.  

The course is 13 weeks long, and there’s a portion that addresses interactions with Recruits.  In my phase, leadership, we talk about Recruits, their behavior, some things that they may encounter on the streets and we throw scenarios at them.  This leadership course is not your average leadership course, it’s directly for dealing with Recruits, anything that you may encounter with a Recruit on a daily basis.  We have a scenario where we have 10 Recruits that line up and we give them different situations, one wants to go home, one is irate, one acts crazy, and they act out all these situations, and then we see how the student RDC handles the situation.  We have another scenario where a Recruit comes into the office angry because he failed drill inspection and he wants to be the RPOC, so we see how they handle that situation.
We have one situation that addresses fraternization, a female comes into the office, she likes her RDC, she flirts with him, and we put him in that situation to see how the RDC handles that situation and how they take charge of that.  We first let the situation play out, and if they don’t get out of the office, as we have set up, we would tell them to call someone in to be a witness, call in brother DIV, call another RDC, or call the LCPO.  If they don’t do that, we’ll tell them to take themselves out of position, get out of the office and get in front of the Division, that way you’re not alone with the Recruit inside your office.  There are other things, and depending on how the situation unfolds, then we’ll provide recommendations of what they could do better.  

With regard to training RDCs about staying in contact with Recruits, we wrote the instruction that they’re not allowed to have contact with the Recruits within 6 months, and we throw that out there.  We quiz them, we ask them and we tell them.  It’s important for RDCs not to contact Recruits because we’re the RDCs, we’re there to train them, it’s strictly a professional basis, and that’s how it should be left once they graduate boot camp.  It’s our job to train Recruits and if they start coming back and asking questions, it’s unprofessional for me as a Chief and a Recruit and the fraternization policy.  
We don’t train RDCs to get to know the Recruits on a personal level, but we do train them to help Recruits with some issues, such as family problems or past abuse, and we teach them that they can’t always be that pit bull RDC and always yelling at them, there may come a time when a Recruit enters your office and there’s a personal issue on their mind and sometimes we need to change hats and be the counselor now and talk to them about their problems.  We also say that we’re not always the expert, but know who to refer them to, or follow up with them to make sure that they get the assistance that they need.  We never train RDCs that it’s appropriate for them to share their own personal issues with Recruits, we’re not there to discuss our issues, only the Recruit’s issues.

The trial counsel handed the witness Prosecution Exhibit 26 for identification.

I recognize this document as the Page 13 that we read to the RDCs when they come into the leadership phase, that they’re not to discuss any of the scenarios or anything that goes on in the leadership phase of training.  In order to get this document, you would have had to have attended leadership training.


The trial counsel offered Prosecution Exhibit 26 for identification into evidence.

The civilian defense counsel objected to Prosecution Exhibit 26 for identification on the grounds that it was hearsay and not self-authenticating.  He then withdrew his objection.
The military judge admitted Prosecution Exhibit 26 for identification into evidence as Prosecution Exhibit 26.

The accused’s name, Michael P. Natividad, is on the bottom of this document, and that would indicate to me that he attended leadership training.

The trial counsel retrieved Prosecution Exhibit 26 from the witness.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

I don’t know the accused personally, but I know who he is.  We made Chief together and went to a duty station together and that’s about as far as I know him.

With regard to RDCs handling family problems with Recruits, we give them some direction, but we leave it up to their discretion as to how to deal with individual situations.  Some need hugging, which means we don’t yell at them, we ask them what’s the problem, what’s on their minds, and we try to help them out, that’s what we refer to as a hugger.  

If a Recruit closes up and they don’t want to talk because there are things that are bothering them, it’s not proper for RDCs to share something personal with them to get them to talk or open up, and it’s not what we teach in leadership, we try to teach them to keep it as professional as possible to discuss the Recruit’s problems and not open yourself up, and we talk about sympathy and empathy and instead of saying, “I know how you feel, I’ve been there before,” but to figure out the Recruit’s problems and help them deal with their own issues.  This is what’s in the leadership training.

The trial counsel objected to the question, “But would you agree that that may be a way to do that?” on the grounds that this witness’ personal opinion was not relevant.

The military judge stated that he would allow the question.

If an RDC expressed his own personal experiences, that might be one way to help people communicate and talk about themselves, but not with Recruits.  I understand the method, but it’s not something that we train an RDC.  There’s no rule against any professional rules or duties with respect to RDCs.  Leadership is something you develop over time, it’s not all in a book, you develop it through experience and training.

I don’t know of the accused’s reputation as an RDC.  I’m not sure how many Divisions he pushed.  I’m not sure of the awards he received for pushing Divisions.  I pushed five Divisions, one was female.  I would agree that female Divisions have unique challenges.  

The trial counsel objected to the partial statement, “I’ve had one female RDC say about dealing with female Recruits”---- on the grounds that that wasn’t in evidence.

The civilian defense counsel stated that he was establishing a foundation for the question.

The military judge stated that he would give the defense some leeway.

Whether it’s a male or female Division, leadership is the same, but I would agree that the females have unique challenges.  I spent about 2-3 hours a day just integrating and de-integrating Divisions, and it’s a little more challenging when it comes to training.  

When a Recruit leaves a Division for any reason and whether that reflects on the RDC, it depends on the RDC and it’s an opinion of how you train your Recruits, what can you resolve within your Division and take care of yourself.  There are some RDCS whose goal is to ASMO Recruits, set them back in training, because it may affect their score.  Then you have RDCs whose mission is to train Recruits, and I believe all Recruits can be trained.  I try to keep the unit integrity together and graduate them together.
The trial counsel had no further questions for the witness.

AVCM Lathrop, member, indicated he had a question for the witness.

The bailiff retrieved the question from the member, handed it to the military judge, then handed it to the court reporter to be marked as Appellate Exhibit XXXII, then showed it to counsel for both sides, and then handed it back to the military judge.
The military judge stated that he needed to take up a matter with counsel.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The military judge stated that the defense had asked for a 39(a) session.

The civilian defense counsel stated that offering that definition invades the province of the fact-finders based on the instructions before them, their experience and life in the Navy.

The military judge stated that the question read, “According to the RDC Leadership Course, what is the definition of ‘unduly familiar’ in regard to fraternization?” and that he would allow the witness to answer the question.

The civilian defense counsel stated that they objected because they were facing charges on the NSTC Instructions and not the leadership course, they’d had no notice that this was a violation of a leadership course and there were no charges on it.
The military judge stated that he understood the nature of the objection, but that he thought the question as phrased was appropriate, it was relevant and helpful to the members in their deliberations, and the objection was noted but overruled.

The court-martial members returned to the courtroom.
[END OF PAGE]

CHIEF BROWN was still on the stand and continued to testify in substance as follows:

EXAMINATION BY THE COURT-MARTIAL

Questions of the members, asked by the military judge:

According to the RDC Leadership Course and the definition of “unduly familiar” in regard to fraternization, we don’t really cover the term in leadership, we don’t go over instructions, but we do discuss what is appropriate contact with Recruits and what is the appropriate means of training Recruits to deal with males and females.  There is one lesson that deals with male and female Recruits and we discuss the difference between how females are trained.  Do we train them the same way and do we treat them the same way?  Overall we should.  Then we talk about real situations where females may act different, they bring more drama for example, and we teach the RDCS not to get close or personal with the Recruits, we’re here to train them.  As far as the definition, we don’t discuss that in leadership, it is a facilitated course, so we open it up for discussion and we talk about things that RDCs may have questions about, what do you do in this, and then we present it to the class and they discuss it.

RECROSS-EXAMINATION

Questions by the civilian defense counsel:

With regard to Prosecution Exhibit 5, the NSTC Instruction and an “unduly familiar relationship” calling into question the senior’s objectivity, I’d have to read the instruction because I’m not sure about that, but an RDC should treat all of his Recruits the same based on their performance.  If somebody does well, you reward them, and if somebody does poorly you take the appropriate measures.  If an RDC loses the ability to do that, that could be the sign of an unduly familiar relationship, preferential treatment, and it could undermine the authority of the senior and compromises the chain of command.  
If a Recruit wasn’t doing well and had to be ASMO’d and the senior RDC didn’t protect that Recruit from being ASMO’d and just let them go, that would tell me something, depending on what that Recruit did.  

If the RDC’s goal is to ASMO Recruits, which happens at RTC, then I would say that’s not fair treatment.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.
The assistant trial counsel stated that her next witness was Chief Winford.

CHIEF LEGALMAN ERICK WINFORD, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION
Questions by the assistant trial counsel:

My name is LNC Erick Winford.  I’ve been in the Navy for 19 years.  I’m currently stationed at Region Legal Service Office Midwest, and I’m assigned to the Recruit Training Command’s Legal Office.  My duties are Leading Chief Petty Officer for Legal, we do military justice and the bulk of our work is administrative separations, but we also do limited legal assistance work, congressionals, and things of that nature.  I inform people of charges that they’re accused of.
I know the accused, Chief Natividad, because he’s an RDC, and then I had to serve him a copy of his charges in my office.  I called him in, we were standing in my office, I handed him a copy of his charges, along with a copy of the investigation that was in the package, and at that time he was looking over it and then he said, “Look, I know I violated the CO’s policy, but I didn’t do this.”  When he said, “I didn’t do this,” he was pointing to one of the charges and saying I didn’t kiss her----

The defense counsel objected.

The civilian defense counsel asked for a 39(a) session.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The civilian defense counsel stated that they had not gotten notice of this statement.
The trial counsel stated that she e-mailed the notice to the defense a few months ago and that she could find the e-mail, if needed.

The defense counsel requested a brief recess.

The military judge concurred, stating that if notice wasn’t given, it would be something the court might have to consider.
The Article 39(a) session recessed at 1401 hours, 28 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1415 hours, 28 April 2010.
The military judge and all parties previously present were once again present.

The defense counsel stated that the issue had not yet been resolved and that they still had an objection to the testimony, asking for the e-mail from the trial counsel be marked as an exhibit.

The military judge had the e-mail marked as Appellate Exhibit XXXIII.

The defense counsel stated that the subject line was related to phone records of SN Leamer, it did not orient the defense that this was a disclosure with respect to a statement, that they felt they weren’t made aware of that until just now, and that the date of the e-mail was 29 March which was after arraignment, but that under MRE 304(d) if the prosecution intends to offer anything after the accused has been arraigned, notice must be provided not only to the defense, but as well as to the military judge and that the military judge was not “CC’d” on that e-mail, and that it was not permissible to come into court today.  He further requested an instruction be given to the members on any testimony they’d heard up to this point.  

The assistant trial counsel stated that timely notice was provided to the defense in this case as per the ongoing discovery request, that it was turned over as soon as it was discovered, that the date on the e-mail is 29 March, which was a Monday, and that it wasn’t the government’s responsibility to make sure that the defense read their e-mails.  He further stated that at the time of the e-mail neither the government nor the defense had the contact information of which military judge would be assigned to this case, and that rule just says “timely notice” and he believed the government gave timely notice.
The defense counsel stated that under MRE 304(d)(2)(B), if the prosecution intends to offer against the accused a statement by the accused that was not disclosed prior to arraignment, the prosecution shall provide timely notice to the military judge and counsel for the accused, and that if the government couldn’t provide any evidence that it was provided to the military judge, then it doesn’t come in.

The defense counsel further stated that, post-arraignment, this was a formal process with a military judge on board and it requires more formal notice, which is why it should be brought to the court’s attention.

The military judge ascertained from the defense counsel that the remedy be that this witness be barred from testifying, as well as his testimony be stricken, and that he instruct the members.

The military judge stated that he had reviewed Appellate Exhibit XXXIII and considered the arguments of counsel, specifically 

MRE 304(d)(2)(B) where it states that the prosecution should provide timely notice to the military judge and counsel for the accused, and that the defense may enter an objection at that time and the military judge may make such orders as are required in the interests of justice. 

The assistant trial counsel stated that there was no motion from the defense at that time that they were provided notice, 29 March, and that he felt that the statement should be allowed in.

The military judge stated that understood, that the e-mail was clearly dated 29 March with the attachment, and that he understood that it was not the trial counsel’s responsibility to make sure that defense counsel read their e-mails for content, that clearly this is related to this case and defense counsel should have been put on notice and it can be presumed that they read it.  He further stated that what concerned him was MRE 304(d)(2)(B), the military judge, himself, was not notified of this, that he didn’t have the exact date he was detailed to this court-martial, but he believed it was before 29 March and that there were multiple e-mail correspondence coming back and forth, that he could look for the e-mail, but he didn’t think it was necessary because there was an 802 conference a week before the trial began and another one on Monday prior to trial, and that it should have been brought to the military judge’s attention, at the very latest those dates of the 802 conferences, but it was not.  
The military judge requested the relief that the defense was seeking, that he would not permit the witness to testify further regarding this statement.  He then stated that he would provide the following limiting instruction to the members, that they have heard testimony from Chief Winford and in that testimony he indicated that when he was serving the accused with his charge sheet, the accused replied words to the effect “I know I violated the CO’s policy, but I did not do that,” pointing to something else, and that he would instruct them that they were to completely disregard the questions and answers of this witness and not consider it for any purpose whatsoever, that they must cast it out of their minds as if it had never been said, and that they must decide this case solely on the evidence that properly came before them.  

The military judge stated that this may seem like somewhat of a drastic remedy, but that he believed the prosecution did provide this to the defense in a timely manner, but under the rule it was not provided to the military judge, and that was his ruling.

The assistant trial counsel stated that, as far as remedy goes, he would suggest that the defense say that they didn’t have adequate notice in order to talk with the witness and have the military judge revisit his remedy.
The military judge noted the assistant trial counsel’s exception for the record, but that was his ruling and he would grant the relief the defense requested with regard to this witness.

Neither side had any further matters for the record at this time.

The military judge excused the witness and he withdrew from the courtroom.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge instructed the members that they had heard some testimony from Chief Winford that, while he was in the process of serving the accused with his charge sheet, the accused replied to him words to the effect, “I know I violated the CO’s policy, but I did not do that,” and that they were to completely disregard the question, as well as the answer to that question, by Chief Winford and that they could not consider it for any purpose whatsoever and cast it out of their minds as if it’s never been said and that they must decide this case solely on the evidence that properly comes before them.

All of the court-martial members indicated that they could follow that instruction.

The trial counsel stated that at this time the government would rest.

The defense counsel requested a 39(a) session.

The military judge stated that, when the government has rested their case, there are usually some legal issues that need to be addressed outside of the presence, and he thanked them for their patience.

The court-martial members withdrew from the courtroom.
[END OF PAGE]

The defense counsel requested a recess at this time.
The Article 39(a) session recessed at 1430 hours, 28 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1458 hours, 28 April 2010.

The military judge and all parties previously present were once again present, except for the members.

The military judge stated that, with regard to his ruling on the testimony of Chief Winford, that he went into his records and found an e-mail sent to him, copied to all counsel, dated Tuesday, 23 March as to when he was detailed to this case.  He then had that e-mail marked as Appellate Exhibit XXXIV, with copies to both sides.  He further stated that the first 802 telephonic conference they had was on 19 April, at 1400 his time, 1300 Central time, and that all counsel were present on that call, and that there was another 802 conference on Monday morning, 26 April, prior to commencing with the motions in this case, and that he wanted to provide all of this information for the record.

The defense counsel made a motion under RCM 917 for Specification 2 under Charge II, stating that he felt the government had failed to put on any evidence that disclosed what the actual content of the phone records were to establish the allegation that the statement made to the police was, “What the phone records about are only pure peer-to-peer content.”  He further stated that any content of any electronic conversation was through MySpace, but that there was no testimony from SN Leamer that discussed any of the content of the phone records.

The defense counsel made a motion under RCM 917 for Specification 2 under Charge III, the alleged kissing incident with SN Dorion, there was no evidence that on or about 7 October any such incident took place.
The defense counsel made a motion under RCM 907(b)(3) for Specification 4 under Charge II, false official statement, that the defense believes the charge was vague under 907, never identifying anybody specifically, saying only “Sailor,” and that in the interests of justice this specification should be dismissed.

The military judge ascertained from the defense counsel that, with regard to Specification 2 under Charge II, their argument was that there was no evidence because the specification alleges a false statement because “What the phone records about are only pure peer-to-peer contact,” that there was no evidence of the content of those phone records and what those indicated, and that the question posed by the Investigator was alleging that there was not pure peer-to-peer contact.

The military judge ascertained from the defense counsel that, with regard to Specification 2 under Charge III, there was no testimony to support that on or about 7 October 2009 there was any sort of contact as alleged in that specification.  
The military judge ascertained from the defense counsel that, with regard to Specification 4 under Charge II, essentially the specification was vague and misleading.
The trial counsel stated that, with regard to Specification 2 under Charge II, the statement “only pure peer-to-peer contact,” there was evidence that SN Leamer was an E-3 at the time and the accused was an E-7 and therefore it couldn’t have been peer-to-peer contact anyway.

She further stated that SN Leamer did testify that the messages and phone calls were about how she was enjoying school and things of that nature.

The trial counsel stated that, with regard to Specification 2 under Charge III, in terms most favorable to the government, the specification reads “on or about 7 October.”  She further stated that the government would be requesting and exception and substitution instruction to the members.

The trial counsel stated that, with regard to Specification 4 under Charge II, the charge did not solely read “Sailor,” it reads “a recently graduated Sailor,” which would indicate someone who clearly just recently graduated from boot camp, it’s not just any Sailor in the U. S. Navy. 

The military judge stated that he believed the testimony, with regard to Specification 2 under Charge III, was that SA Dorion departed the area in late September.  
The trial counsel stated that SA Dorion departed the area on either the 23rd or 24th of September.  


The defense counsel concurred with the date, 23 September, and that evidence of last physical contact was prior to that, sometime during boot camp.  

The trial counsel stated that SA Dorion finished boot camp and graduated on 18 September, and the defense concurred.

The military judge stated that he was doing to deny the defense motion as to Specification 2 under Charge II, that he understood the arguments of counsel, but giving every favorable inference to the government at this time there was sufficient testimony for the government to go forward.  He further stated that the court heard the testimony of Investigator Hawkins who was present with regard to the statements taken by Investigator Stout.  He then stated that the court heard the testimony of SN Leamer, that he wouldn’t go into a full recitation of the evidence, but that there was certainly some evidence even with just those two witnesses alone that would support denial of the motion at this time.

The military judge stated that he was also going to deny the motion as to Specification 4 under Charge II, that based upon the testimony of Investigator Johnson, SN Leamer, SA LaBruyere and SA Dorion, there was sufficient evidence for the government to go forward.  

The military judge stated that he would agree with the defense that there was not sufficient evidence to continue, and would grant the dismissal of, Specification 2 under Charge III, that he understood and appreciated the arguments of counsel with regard to the allegation of “on or about” and a request for an exception and substitution instruction to that, but that the testimony established, and he believed it was uncontroverted, both with his recollection, refreshed with the assistance of counsel, as well as counsel’s recollection, that the last physical contact that there was between SA Dorion and the accused would have occurred at the latest was almost 3 weeks prior to the allegation here, which was simply too far.  He then stated, even giving every favorable inference to the government, in the interests of justice and fairness to the accused, he then dismissed Specification 2 under Charge III.     
The defense counsel stated that, with regard to Specification 4 under Charge II, they were not making the motion based on sufficiency of evidence, it was under 907(b)(3).

The military judge agreed, stating that with regard to 907(b)(3), although he understood the arguments of counsel, he found that it was not so vague and it did put the accused on notice, and denied the motion on those grounds as well.

Neither side requested any further clarification on the rulings.

Counsel for both sides stated that they were ready to proceed.

The military judge inquired of the defense as to the scheduling of witnesses where telephonic or VTC testimony would be required, specifically AECS Campbell who was located in Japan.

The defense counsel stated that they were working the VTC issue with AECS Campbell, that they had a bridge ready to do VTC between 1600 and 1900 today, and that they were relying on the folks in Japan to call up that bridge during that time so he could testify within that timeframe.  He then stated that if the VTC didn’t work out, his Admin staff had been in contact with the folks in Japan via telephone which was coming in clearly, and that the defense was prepared to do this today.

The military judge inquired of the defense as to their schedule for the rest of the day so that he knew how to advise the members and when to take appropriate breaks.

The civilian defense counsel stated that he would prefer to do AECS Campbell at about 1900 and then knock off for the evening, and that he believed the defense would be done with their case by noon tomorrow.
The assistant trial counsel stated that the VTC was only open between 1600 to 1900 so it has to be done by 1900.

The civilian defense counsel stated that AECS Campbell was a character witness and he wouldn’t take more than 10 minutes.

The court-martial members returned to the courtroom.

[END OF PAGE]

The civilian defense counsel stated that he had an issue with regard to the ruling on the motion and asked for a sidebar.

The military judge stated that the facilities here were not really set up for having a sidebar.

The civilian defense counsel stated that he would do it later.

The military judge stated that if there was an issue he would rather have it resolved now.

The court-martial members withdrew from the courtroom. 

[END OF PAGE]

The civilian defense counsel asked the military judge if the charge sheet needed to be modified in light of the court’s ruling.

The military judge stated that, since Specification 2 under Charge III was no longer before the members, he would advise them of that and take that into account with the final instructions.  
The trial counsel had no objection to doing that at this time.

The civilian defense counsel had no objection either and apologized that he sent the members back out.

The military judge stated that he preferred to solve legal issues when they arise before it causes further problems.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge instructed the members that Specification 2 under Charge III had been dismissed by the court and that that matter was no longer before them for their consideration.  

The military judge stated that at this time the defense would begin their case.

The civilian defense counsel stated that their first witness would be the accused, Chief Natividad.

CHIEF AVIATION MACHINIST’S MATE MICHAEL P. NATIVIDAD, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My full name is Michael Preston Natividad.

Questions by the civilian defense counsel:

I was born in the Philippines.  I came to the United States in October 1992 when I was 22 years old.  When I arrived in the States, 

I moved to Chicago, but have not lived there the whole time.  I joined the Navy in 1995.  My rate is Aviation Machinist’s Mate.  Most of my time in the Navy has been spent overseas.  In 1996 my first command was the USS AMERICA and I was an Airman when I showed up.  When she got decommissioned, I picked up orders going to HSL-51 in Japan, but did 2 months in San Diego for “C” School first and then went to Japan for 2 years until 1998, and that year I got married in the Philippines.  After HSL-51, I went back to San Diego for another 2 years, and then went back to Japan with AIMD Atsugi for 3 years.  After that I went to Guam, and then after Guam I came back to HSL-51.

I arrived at RTC in October 2008 and I went to RDC School.  I graduated in December, so that training was about 3 months.  When you graduate, you become a Recruit Division Commander, RDC, and you’re supposed to wear a red braid. 

I trained four Divisions and they were all successful.  The first Division I pushed for Ship 13 won Hall of Fame.  The second Division I pushed, also Ship 13, won CNO Gold.  The third Division won Battle “E,” which was Ship 11.  The last Division I had was also Ship 11, but we didn’t get anything.  

I’m familiar with the rules on fraternization and I’ve been briefed on them.  I didn’t have any questions as to what those rules required.

I am still married.  I don’t have a girlfriend.  I have one child, a daughter named Patricia, and she’s 8 years old.

With regard to the last Division I pushed, it was an integrated Division, a combination of male and female Recruits.  With regard to how that works, it’s complicated.  Although this was my second integrated Division that I pushed, the complication is that it takes time to arrange certain training because you’ve got to coordinate with your brother Division to make sure both are on the same page and following the assigned schedule.  For training purposes, we have both males and females in our compartment, but for sleeping and hygiene I have the male compartment and my brother Division has the female compartment.  About half an hour before the actual schedule we send somebody over to the other side and get them to integrate, either we all go over to their side or they all come over to my side, we call it migration.  

We train as an integrated Division, and we train both inside and outside of the compartment.  Inside of the compartment, training is mostly studying and talking to them about the Navy and he UCMJ.  Anything that’s classroom wise it’s either done in the compartment or the classroom upstairs on the second deck.  I have the male compartment, but it’s not likely that I’ll have females in the compartment during the day.  We only do integration if we have to train as a Division, but most of the time, if we didn’t need to leave the Division or to integrate them, we would keep the females on the female side.  The only people that go over to the male side during that time would be the divisional staff.  I had a roster of the females in my Division and I’m accountable for them, but they stay on the other side.  The females are allowed to come over to my space on their own without an integration or migration, but before they enter, they have to inform the watch and they shout “Female on deck,” and we should respond as “RDC present,” if we’re present, but if there’s no RDC physically present in a compartment, then the females can’t come in. 

A compartment is an open-bay compartment and it can hold about 90 Recruits.  We have one office surrounded by glass, so anything happening in the compartment can be seen.  

With regard to whether there are any rules on RDCs being present during training, it’s RDC Instruction 5100.1 and whatever changes they have, but it says it’s mandatory to have two RDCs.  You’ve got to have two RDCs on deck, that’s mandatory.  When they’re doing inspections and if they only see one RDC at a certain time, they’re going to start asking questions.  If you’re doing PT in house, it’s mandatory to have a minimum of two RDCs.  If you only have one RDC, then it’s a hit on us.  We never had only one RDC on deck, not even in the evenings; it might happen, but it’s not for a long period of time.  After the final phase of training, around week 6 or 7, then we’re allowed to have only one RDC for the weekend.  RDCs are relieved after TAPS to go on leave or on liberty; no RDCs are allowed in the compartment after TAPS.  We have two RDCs on deck and, at TAPS, they have to go home.  We have a watch for the evening, one in the front and a fire watch, both manned by Recruits.  The OOD is the only staff there during the evenings.  

Inside the compartment is an office surrounded by glass.  The glass starts about here [Gestures] and there is glass all the way up [Points].

The civilian defense counsel stated that the witness pointed to the witness box, which is about 4 feet off the ground, and then he pointed to the ceiling.  
The space I described is all glass.  This is the height of the concrete [Gestures] and I would say the height of the window is about this high [Gestures].
The civilian defense counsel stated that the witness began at 4 feet and pointed up to about 7 feet as to the height of the glass or thereabouts.
With regard to how we select Recruit staff, it starts from P-day, and we ask around who has a background on military training.  Some Recruits will raise their hand and we tell them that it’s not a permanent job and, if they can’t do the job, then we’ll end up firing you.  Out of a Division, we select 20 or more for Recruit staff positions.  Most of the duties that they have are for maintaining because we have staff for marching, for maintaining the compartment, for administrative duties, for maintaining peace and order like a Master-at-Arms and we have to have two MAs because we’re an integrated Division, so approximately about 10.  The Recruit staff has access to the office.  The rule for the office is that you have to have two Recruits at a minimum, and they can come into the office anytime, but they have to knock once and say, “Staff. I need to come in and do something.”
With regard to the challenges of an integrated Division, it’s hard because there’s a lot of females over here, but just for the sake of truth, it’s a lot of drama.  I have females almost every day complaining about how they were treated on the other side.  We had an incident in a brother Division, a female committed suicide, and after that point I remember the Chaplain, the Ship’s Officer and the Ship’s LCPO came by and asked the Recruits, “If you have any issues, we have an open-door policy, come talk to us; we need to know before things happen.”  

If you’re an integrated Division, it’s really hard because you’re dealing with another set of RDCs and those female Recruits who complain a lot, some saying, “I can’t do this,” and almost every night somebody is crying.  As an RDC, you get to play the role of being a family member, you’ve got to comfort them if they need to make a phone call home, and you have to give personal advice.  I had a male Recruit come up to me crying saying that his wife was going to divorce him, this was in my last Division, and he asked me what he was going to do, and the only thing I could do was say, “Don’t worry about it, go make a phone call.”  The pressure that I’m having is real hard.  They don’t come up to the Petty Officers because they don’t entertain them.

I understood what Chief Brown was testifying about, that some direction they give to RDCs is to be more understanding of their problems because sometimes they come with family problems or issues.  

When a lot of the Recruits show up in boot camp, they have personal problems that they had before they joined, and I’ve met Recruits before that even had issues, and the reason why they joined the Navy was to just get away from home or stay away from jail.  Those things come up, especially after about 2 weeks when they don’t get mail, they start looking for affection from their RDCs, and they start coming up to us and saying, “Chief, can I talk to you for a minute in private?”  

SN Leamer came up to me with a personal problem and I began to assist her with her problem.  I allowed her to make a phone call back home in order to assist her with her problem.  I think that happened three times.  I would do that for anybody, if somebody really needed it.

The civilian defense counsel showed Defense Exhibit ALPHA, the timeline, to the witness.

With regard to 18 September 2009, this was their graduation day.  They graduated about 11:30 and I believe that was the time they were dismissed.  After they were dismissed, the Recruits were rushing over to the families, I grabbed the sword from SR Barnes, and SK1 Nurse grabbed the flag and headed back to Ship 11 over in RTC.  Graduation was at Midway Drill Hall, and that’s about 2 miles from Ship 11.  I drove back to the ship.  
When I got back to the ship, I put away the sword and I went to the Quarterdeck.  Chief Watkins stopped me and told me that we had a meeting at 1400, and I asked him what the meeting was about, and we discussed who was going to be the next partner.  I did go to that meeting and it lasted about an hour to an hour and a half.  Most of the Chiefs were present at the meeting, Watkins, Rodriguez, Rollins, Lee, Lombard, Barraza.  Chief Barraza was in charge of the female space of our Division.  During that meeting we discussed who we were going to select to be the next Chief and Petty Officer combination for the next training group of Recruits.  Chief Barraza picked up his old partner, ED1 Phen, because nobody wanted to pick him up for the next portion.  After the meeting, I stayed there in the ship with Matias and Nurse because they asked me if I could take Friday since I would be in school for my Command Financial Class, so I told them I would as long as they took care of Saturday and Sunday.  
I had TAD orders to go to Command Financial Specialist School over

at the NLSO Building, which was supposed to start on Monday, 21 September.  I stayed at the ship on Friday because we have Recruits coming back from liberty, and I helped out the OOD check them for contraband, which is something we’re required to do.  If I wasn’t there, somebody else would need to be there.  When the Recruits come back from liberty, they bring stuff like gum and a cell phone, and they’re not supposed to have those things, so we check them.  If I wasn’t doing that, some other RDC would have to do it, and the other RDCs were Matias and Nurse, and I sent them home on liberty.  Somebody was required to be there that day.  

I saw the OOD on Friday, YN1 Moore, and he would recognize me, and later on I saw my next partner, LN1 Calvin Jones.  I stayed on deck until 2200.  From 1530 until 2200 I was on duty.  I saw some of my Recruits come back in, they would pick up their stuff like pictures, and then they’d go back out, and then come back in again and do some other things.  They’re in and out because normally it’s not secured.

I would be located at the OOD’s office, not in the compartment, but inside the ship.  

On 18 September I sent text messages to Matias at about 1530 to 1600 to inform him that his next partner would be Chief Lawrence, and he responded, “Oh, that’s great, man,” and that’s it.  This happened after the meeting and we found out who was going to be with who.

On 19 September, Saturday, nothing important happened, I stayed home all day.  At that time home was Zion, Illinois, which is about a 

20-30 minute drive.  My wife’s name is Margie and she works at the NEX.  With regard to who watches our daughter when we’re working, we try to work on our schedule and most of the time, since I don’t push Recruits anymore, I usually get home about 1500 and my daughter shows up at 1510, so we don’t need a babysitter anymore.  Back then we barely had a babysitter to watch my daughter because we work on our schedule, but if we needed a babysitter, her name was Christianne Samella.  I remember Sunday, 20 September, because that was the Sunday before my daughter’s birthday, 22 September, and we went to church, which is a regular thing for us, but it was the first Sunday I spent with my daughter after pushing Recruits.  I also remember that because we had a birthday party for her later on that week.  I remember this specifically because my daughter said, “Thank God you’re here.”  Church services are at 11:00 and we go to a Catholic Church, a mass, which lasts about an hour.  The church is in Gurnee and I think it’s called St. Paul the Apostle Church.  We don’t go to that church anymore, right now we go to the one on Sunset Boulevard.  

After mass, we went home and we just played around, my daughter and I, and watched TV and ate popcorn.  We waited for my wife because she had to work during that time.  The babysitter didn’t show up that day.  My wife showed up about 1830 to 1900.  Then I told her that I had to go back to work because I forgot my TAD orders, so we all jumped in the car and drove over to RTC.  I have silver Lincoln Aviator.  I didn’t have a black Navigator back then, but I do have a black Jeep Cherokee.  I know the difference between a Navigator and a Cherokee, first is the size, the Navigator is really big and the Cherokee is a smaller SUV.  
We arrived on base at about 1930 or 2000 and I went to the compartment and, on the way the way there, I saw SK1 Nurse, who was inside the compartment, and she offered me something and she said, “Chief, do you want this?” and when I looked at it, it was a ring and I said, “I don’t need that.”  I asked her where she got it from, and Nurse said that they found it when cleaning up.  Then I noticed that the desk was already rearranged.  The ring I saw was one of the rings that’s an exhibit in this trial.  

The civilian defense counsel directed the bailiff to hand Prosecution Exhibit 32 to the witness.

The ring that SK1 Nurse showed me is one of these rings and I recognize it.

The civilian defense counsel asked the witness to take that ring out of the bag and hold it up for the members, and the witness did as directed, and then he was directed to put the ring back in the bag.

The bailiff retrieved the exhibit from the witness and returned it to the court reporter.

After SK1 Nurse showed me the ring, I said, “I don’t need that.”  Then I looked around to see if everybody was back, and then I said, “Okay, I’ve got to go,” and then I left.  
With regard to what activities are going on after graduation as Recruits are packing up and getting ready to leave, I couldn’t tell you because I was in school.  Before I left for school, the Recruits exchanged contact information.  One of our Recruits, Hollingsworth,  was walking around with a piece of paper trying to get everybody’s number.  As soon as I showed up over there, she said, “Chief, can we get your phone number?” and I said, “No, you can’t get my phone number.”  Everybody was trying to get my phone number, and I told them that I wouldn’t give out my number.  Then later Lowery came back and asked me if I gave out my phone number, and I told her that I did not give out my number.  None of the Recruits got my phone number.  I didn’t share my e-mail address with her.  They did get my phone number, but I don’t know how.  I may have an idea of how they got it, from the NKO because if you go into it and type my name, it’ll basically show you everything in there, my phone number and my e-mail address.  

Both Leamer and Dorion had my phone number and I had theirs and there was an exchange of phone calls and text messages.  It was question and answer and Leamer would ask me, “How long is this school here?” and I would respond, “I don’t know.”  Then she’d send me another message, “It’s boring, Chief.  Can I get out of here?” and I would respond, “I don’t know, you’re not in my command anymore.”  The same with Dorion, she would ask me, “Chief, I’m in Virginia now, it’s cold over here.  How’s the weather in Illinois?” and I would say, “It’s cold,” and things like that.  Leamer would also text me, “Chief, it’s getting boring here, I’m supposed to have a test.”  Dorion would ask me about what type of IS she could be, operational or the other one, and I would respond, “I don’t know anything about it because I’m not aware of IS.  Let me go ask,” but I would never get back with those answers.  Leamer would be asking me, “What kind of specialty should I get?  I’m here in ‘A’ School.  Are we going to be using guns?  What kind of weapons?” and I would respond, “I don’t know, I’m not a GM.” 
And she would even tell me, “I’m on hold right now, Chief,” those kinds of exchanges.

On or about 1 October I heard Leamer say that she spotted me in the main NEX.  My wife works at the NEX at Burgie Mall, but most of the time she goes to the other side because they need help over there as they don’t have enough people.  I have never met Leamer in a parking lot or at the NEX.  When she was testifying that she met me on or about 1 October, I couldn’t believe it because all day I was at the ship.  Jones, Lorenzo, Frost and I were preparing the compartments on the third deck of the USS KEARSARGE for the next push and we spent the whole day over there.  If I left the compartment, I was always with Lorenzo, so there’s no way I could be in two places at the same time.  I never met up with Leamer at any time in a parking lot at a NEX and I never kissed her.  I never kissed any of my Recruits.  
I never went to a hotel room with anybody.  

Right now I’m mad I guess because I did my best to train these Recruits, and that’s what I do every time, and it can’t be because of little things that they cannot get from me.  I want to go back, I want to be in the same position that I was before, and now I’ve got to do this.  I’m sorry [Crying].  Can I have a break?

The civilian defense counsel requested a recess.

The military judge stated that the court would be in recess for 10 minutes.

The court-martial members withdrew from the courtroom.

The court-martial recessed at 1601 hours, 28 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1609 hours, 28 April 2010.

The military judge and all parties previously present were once again present, except for the members.
The assistant trial counsel objected, stating that during the recess the witness left the witness stand and left the courtroom with defense counsel, and that all other witnesses during breaks had been placed under the eye of the bailiff.  
The civilian defense counsel stating that during the recess no member of the defense discussed anything with the accused, that if the prosecution was alleging an ethical violation, they should say so, but that he didn’t act that way, that he simply told the accused it was going to be okay, and that he actually came back in here with the inside----

The military judge stated that he didn’t want to cut off the civilian defense counsel, but that he didn’t hear anyone asserting any sort of ethical violation, just a divergence in the procedure.

The civilian defense counsel stated that it would be a violation if he had talked to the accused after he was on the stand.

The military judge stated that he accepted the defense’s representations.  He then stated that he did not think an ethical violation had been alleged, nor did the court even suspect that that was the case.  He further stated that the court also recognized that there was a different relationship between an attorney and their client, and that he knew the civilian defense counsel was well aware of the ethical parameters with his client.


The military judge stated to the assistant trial counsel that he did understand his concerns and noted them for the record, but that it was nothing of particular concern to the court.

The assistant trial counsel requested relief in the form of the defense be prohibited from doing any further direct examination or redirect examination of the accused.

The military judge stated that he was not going to grant that.  

The assistant trial counsel asked that if the court needed to take a break in the future, could we follow the same procedure with the bailiff as previously done.  

The military judge stated, again, that it was a uniquely different position with a defense counsel and their client, that both defense counsel were well aware of their obligations not to further talk about the testimony to prepare their client, but certainly to comfort their client, escort them in and out, and discuss matters other than their testimony that’s well within their purview of the attorney/client relationship, and that he would not grant that request either.
The civilian defense counsel apologized to the court.

The military judge stated that he had nothing to apologize for.

The military judge ascertained from the accused that he was ready to proceed.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge stated that the defense could continue their examination.
ADC NATIVIDAD was still on the stand and continued to testify in substance as follows:

DIRECT EXAMINATION (CONT’D)

Questions by the civilian defense counsel:

I was contacted on 14 September by some Investigators, but they wouldn’t tell me what it was about over the phone, they asked me to show up at RTC Security, Building 1313.  When they called, I was at home, and it took me about half an hour to get there, but this time I had to call my wife, she was on her way home, trying to get her to meet me halfway so we don’t have to drop off our daughter at the babysitter’s, and then I finally arrived at Building 1313.  

When I arrived, I talked to Investigator Hawkins and I asked for Investigator Stout because Stout had called me, and then Stout showed up and he directed me to go into small room, about 10 x 10.  I stayed in there for about 15-20 minutes all by myself.  Then Stout showed up with Hawkins and he said, “Well, Chief, I think we should start this now because Mr. Johnson was not here yet,” and then they informed me why they called me in.  They said, “You’re here because you’re being accused of fraternization.”  I said, “What?” and then they went over my rights and began questioning me.  

The first thing they asked me, “Is this your phone number?” and I admitted that.  They asked me about some phone calls and I told them that I talked to the Recruit.  I admitted the text messages.  After that, they were trying to get me to admit some other things.  They tried to ask me about MySpace and if that was my account, and I looked at it and I told them it wasn’t mine because I don’t have one.  
Then they said, “Well, listen, we have your name here, your phone number and everything, so this is you,” and I told them it wasn’t me and that I didn’t have a MySpace account, but they just kept insisting.

After MySpace, they said, “You’ve got to admit it, Chief, we caught you with your pants down,” and at that time I started raising my voice saying, “I didn’t do anything, there was nothing going on between me and SR Leamer.”  They told me about Leamer.
The assistant trial counsel objected on the grounds of hearsay.

The military judge overruled the objection.

This interrogation lasted about an hour to an hour and a half, and it ended when Chief Hicks showed up and he said, “That’s enough, we’ve got videos.  You can leave now.”  I looked around and said, “I can leave now?” and they said, “Yeah, you can leave anytime.”  Then I left.  They never showed me videos of anything.  When they said they had videos, I said, “Well, show me” or “Bring it on” or something like that.  With regard to whether Hawkins said anything to me before I left, during the investigation----
The assistant trial counsel objected on the grounds of hearsay.

The civilian defense counsel stated that it wasn’t offered for the truth, it was offered for its impact on this witness who’s been charged with false official statement, and how he responded was a relevant issue.

The military judge overruled the objection.

During the investigation, Hawkins engaged in and out, and he accused me of lying, he said, “If you were on a lie detector, you’d be burning right now,” and I said, “There was nothing going on between me and SR Leamer.”  That didn’t change any of the facts that I told them, and I didn’t admit to anything.  There was nothing to admit, besides what I’ve been saying all along.  I don’t have anything to admit, aside from the fact that I did the texting and calls with SR Leamer, that’s it, but I didn’t have a MySpace account. 

There was another interrogation the next day, the 15th, and that was with Investigator Veness, the nice Navy Chief.  He asked me the same questions that the other Investigators asked before, and I told him the same thing, that nothing was going on between me and SR Leamer.  
I again admitted to the text messages and phone calls.  This interrogation lasted about a half hour, 45 minutes.  Veness was nice and it was in a friendly manner.

The next interrogation was on 23 October with Investigator Johnson, I was invited to Building 1313.  This time they picked me up and took me over there.  Investigator Johnson was the African-American from the Navy, and he asked me the same questions as previously.  There was also a female Investigator present, but I didn’t get the name.  They were asking me if I had a relationship with Leamer and I told them no.  They asked me the same things as previously.  There was no relationship with Leamer and when I say the word “like,” it’s just the way I talk.  I apologize, but English is my second language.  

The next interrogation happened later on, again with Investigator Johnson with Investigator Hawkins, and they asked me the same things again.  I also admitted that there were text messages and phone calls, but no relationship.  

With regard to MySpace, I heard some testimony that I accessed MySpace on my computer at work, but you can’t access that at work; that site is banned and once you type it in, it won’t even go on that site.  I did access MySpace pages on my iPhone.  I was looking at my wife’s MySpace account, her name is Margie.  This happened inside the compartment, outside the office, in the open space where the bunks are, then SR Nicholson came by and said, “Can I look on your MySpace account because I have one too?”  I asked her, “What’s your login?” and she said, “Jackie Nicholson,” so I typed that in and then we could see her pictures and all that.  At that point a Recruit was standing by and said, “Chief, do you mind because I’ve been waiting for this message?” I thought there was nothing wrong with it because 
I was the one who had my phone, so I checked her account and she didn’t have any messages.  Then SR Leamer came by and said, “Chief, can you type me in too?  Hers was “Gunner’s Mate” and we saw her pictures and all that.  I did tell her, “Hey, you’re not supposed to be posting pictures like this.  Don’t post pictures like that.”  She said, “Okay.”  SR Vaughn also asked me to look at his MySpace account.
The pictures that these Recruits saw were pictures of my wife on her MySpace page.  My wife has pictures of both me and her on there.

The assistant trial counsel objected on the grounds of facts not in evidence, that no one had ever mentioned pictures of Chief’s girlfriend, only pictures of him.

The military judge overruled the objection.

They saw a picture of my wife on that MySpace page.  I don’t have a girlfriend.  I had a girlfriend before I got married.  

I understand the regulations on contacting Recruits.  With regard to the text messages and phone calls between Recruits, they’re the ones who first contacted me asking questions, and all I did was answer back.  Later on during texts, SR Dorion even asked me about the status of brother who was in Guam, that her brother was in debt trying to fix his car, and I told her that he could go to Navy-Marine Corps and get a loan there, he was an E-3 or E-4, and I was eager to help him out because I had just finished the Command Financial Specialist Program.  SR Leamer also asked me things about her school, and I thought I could help her out doing this.  

With regard to how the Recruits addressed me, in the texts they called me “Chief.”  I called them by their last names, Dorion, Leamer, which is what we did in boot camp.  We’re supposed to say SR Leamer, but most of the time we just use their last name.

Leamer held a staff position in my Division as RPOC, which means that she’s going to lead the Division in whatever tasks we have.  It was the most important position for a Recruit to have because they’re leading the Division.  During inspections, the RPOC is getting looked at a lot by the Inspectors.  At graduation, sometimes the RPOC is the top Recruit, but that doesn’t usually happen.  At the 6-week mark in boot camp, the RDCs can pick the top 5 percent of the whole Division to get advanced to the next pay grade.  Most of the time the RPOC is one of the people getting picked out because he’s the one who basically absorbs everything for the Division.  Leamer didn’t continue in her position as RPOC because she got fired due to fraternization with another Recruit.  She was fired by MA1 Lowery.  I was SIQ that day and when I showed up the next day, SR Barnes was the ARPOC already, and I asked him what happened, and he told me that Leamer got caught by one of the RDCs hanging out in the back, just giggling and laughing, and then Chief Barraza walked in and that was it, they got IT’d and fired.  Chief Barraza recommended that Leamer be fired and Matias and Nurse also agreed.  I did not try to do anything to put her back into her position, I agreed with other RDCs.  I never put her back in a staff position.  Nurse and Matias decided to make her a Section Leader, not me.  

With regard to Leamer being fired, she was mad.  She started to argue with me and say, “Chief, I didn’t do anything,” and I told her, “It happened when I wasn’t here and I have documentation that you were fraternizing,” and she said, “Chief, you know I won’t do that.”  From that point on she would come by and ask me, “Chief, when am I going to have my position back?”  They should have used Leamer as the ARPOC because she’s good at calling cadence, but Barnes was much better in his presentation and voice projection.  I never obtained another ARPOC position, it’s just like a temporary.  If SR Barnes is SIQ or had a medical appointment and we need somebody, most of the time it was Leamer who was allowed to step up.  

With regard to Dorion, she was ASMO’d, which means if you fail certain events, such as a test, you’ll get sent back, behind schedule, or get transferred to a different Division.  I believe one of the Department Heads in boot camp grades the tests.  I could have assisted her with her test, but I did not individually, I assisted the whole Division.  I’m the one who stands up in front of them and explains everything to them.  

When we start on P’days, I usually tell me Recruits, “We came over here as a whole, we’re going to graduate as a whole, we’re not going to leave anybody behind.”  It works, Recruits want to hear those words from the RDC because then they think that we really care about them, so they start wanting to get better.  For the four Divisions that I pushed, awards are given, and I think I’m doing good in pushing Divisions because in our ship we were the only one who had the Scholastic Plaque, which is an academic award.  My brother Division didn’t have one, and the other Divisions before us never had one.  If you tell the Recruits, “We need to stay together,” then they focus and start helping each other.  It really helps the Division as a whole.  
After Dorion got dropped, I tried to bring her back to the Division, but I didn’t just do it for her, there were 12 Recruits that failed test three, so my efforts were for everybody.  I was doing it for the sake of their families because it was just a matter of days before graduation when they get ASMO’d, and their parents are not aware that their children has been ASMO’d to a different Division.  When a Division’s number is called to pass by during graduation, the parents or family members are going to be looking at the wrong Division where they’re children are because they’ve been ASMO’d, and that was my whole purpose.  They told me the same thing, “Chief, we just want to be on the same Division because my mom and dad expect me to be in this Division.”  I was, “Okay, I’ll see what I can do.  I talked to Senior Chief Crisp and asked him if there was any way that I can get my Recruits from being ASMO’d, and Crisp said, “Okay, let’s talk to the other RDCs.”
The assistant trial counsel objected on the grounds of hearsay.

The military judge overruled the objection.

I talked to the other RDCs, I managed to get a few of them from the other Division on my side, but I believe with Dorion’s Division I never had a chance to talk to their RDCs, so Dorion stayed in her new Division, but I had a couple of Recruits that I managed to get back into my Division.  If I wanted to, I could have gone to her Division to try to bring her back, like I did with the others.  I had already tried my efforts, but that’s it, if their Chief doesn’t want them to go back, there’s nothing I can do because they don’t belong to me anymore.  
In the phone records, the text messages stop shortly after 1 October between me and Leamer, and the reason for that is she stopped responding back.  When I was texting her, I asked her, “How come you’re not texting me anymore?” because she texted me a lot, so I was wondering what was going on.  Most of the time she asked me questions.

I never kissed any of my Recruits, Leamer or Dorion.  I would not lie to Investigators about anything that happened.  Within those text messages and phone calls, I didn’t do or say anything in appropriate that would cause those Recruits to disrespect my rank, to cause them to lose faith in the structure of the naval service, to cause them to hold the service in lower esteem.  I did not favor anyone in particular, I favored everybody, that’s what I do.  I didn’t provide any special privileges to anybody.  

The military judge stated that the demonstrative aid used with this witness’ testimony would be marked as Defense Exhibit BRAVO for identification.

CROSS-EXAMINATION

Questions by the trial counsel:

I’ve sat here for the past 2 days and listened to the testimony.  I heard each witness who testified.  I heard the approximate timeline that the civilian defense counsel presented to SA Dorion.  
I have a lot on the line here at this court-martial, I could face up to a year in jail, plus a bad conduct discharge, forfeiture of two-thirds’ pay, and a fine.  I’ve got 15 years in the Navy.  I could lose my rank and be reduced all the way to E-1.  If I were to be given a BCD, I’d lose out on any potential retirement.  I don’t have any motive to fabricate.  I’m just up here and I’m telling you what happened, and that’s what really happened.  With regard to whether every other witness had a different version of the story, my version of the story is what happened.  

I think the three or four Investigators lied.  The three Seamen got up there and lied.   I don’t what the Investigators wanted, but those things did not happen.  SR Leamer is mad at me.  To me, the way I’m looking at Leamer she’s mad because she did not get advanced to E-2 right away, which is what she wanted, but not vindictive enough to make up a story, stick with it for months and then come here and testify.

I was only in a mentor relationship with SR Leamer.  All I did was try to help her.  She’s the one who texted me first.  I texted her back and I stated that I was only answering her questions, but yet I stopped because she wouldn’t answer me back.  If you look at the numbers, Leamer did more texting than me.  We would text each other late at night.  I would text her in the morning, afternoon, even as much as 15 times a day.  I believe this is a mentor relationship.  

I believe Leamer is the one who made the phone call to me on the 23rd of September, and if you look at her records, I think all of those calls on her record is hers going to me.  When she called me on the 23rd, that’s when I started responding to her.  Both of them left RTC at that time.  We texted repeatedly and then Leamer’s texts stopped from her on 1 October.  I did not kiss anybody in the parking lot.  I wouldn’t do that because my wife works at the NEX.  I still continued to call and text SA Dorion, and I’m also in a mentor/mentee relationship with her.  

October 14th was the first day I was interviewed by Investigators.  There were no text messages from Dorion to me that day, but if there are two calls on the phone records from me to her, then I called her, after being investigated, after being informed that I was suspected of an inappropriate relationship.  I did not tell Dorion that if she were questioned to tell them that we were in a mentor/mentee relationship.  Immediately after the interview, if the records show I called her at 5:34 and 5:35, I didn’t leave RTC until between 7:30 and 8 P.M. at night so I was obviously at RTC when that happened.
I’m not denying that I called her because she usually called me too and we would talk.  My phone number was 630-890-2366 and that’s also the number that shows up in the MySpace record.

I’ve looked at MySpace before on my iPhone at work using my wife’s account.  Her user is “Marg,” and mine is not “Mikee” because I don’t have a MySpace account.  With regard to sending Leamer messages from that account and providing my phone number, I don’t have a MySpace account period.  My first name is Michael.

On the Search Authorization I signed on 14 October, that allowed the Investigators to search a MySpace account, but I’m saying that I don’t have a MySpace account.  I have nothing to hide that why I signed the document and let them search.

I wasn’t the OOD on 18 September, I was there because me and my partners, Matias and Nurse, had an agreement that I would take Friday to watch the Recruits because that was going to be my last day because starting Monday I would be a school for Command Financial Specialist.  
After graduation, at 1400 I attended the meeting with the majority of the Chiefs, and I stayed there helping out the OOD, which was YN1 Moore, and later on my job was to check all the incoming Recruits for contraband.  There’s no log for the contraband or any documentation that I was there, but I have people who can testify that I was there on Friday.   
As an RDC, I had two other RDCs working with me, but they were not my peers.  Other Chief RDCs were not my peers, we just had a working relationship.  Do you mean like buddy-buddy?  

The assistant trial counsel stated that “peer” meant someone at their same level.

I would consider other Chief RDCs as my peer.  I don’t consider a Seaman Recruit at the same level.  

I did let SN Leamer make phone calls, and RDCs do that a lot of times, so I was no afraid to let someone do that.  

This was my fourth push and the only one that didn’t get an award.  This was an integrated push and I was under a lot of pressure and stress.  It’s not that I don’t like females, there’s issues and it’s a common thing when you push an integrated Division.  There’s pressures due to time management.
The civilian defense counsel requested that the assistant trial counsel let the witness answer the questions.

The military judge asked the assistant trial counsel to restate the question and to let the witness answer the question before asking the next question.

The reason I was under pressure was not because I didn’t like females, but females cause a lot more stress and there’s a lot of drama.  I was not unable to control my integrated unit, that’s not the problem, it’s the pressure of time management, that’s the biggest problem, because we have to have extra time to do things because we have to integrate, disintegrate and integrate again, it’s hard.  

When I got these phone calls and text messages that originated from Dorion and Leamer looking for mentoring, I did not direct them to their chain of command because it was my understanding that nothing was going on.  They were just asking me questions and at that time they were not here in boot camp anymore.  I thought I was the only one that they knew and that’s why they called me.  With all four of my Divisions, I did mentor all of them, including phone calls.  I still have some Recruits over here who stop and thank me for what I did.  I’m not in contact with the Recruits; they’re the ones who contacted me.  One of my Recruits, who graduated last year, saw me over here while she’s still at school.

I don’t text or phone any other Recruits, other than Dorion and Leamer, those were the only two during that time.  After graduation, we’re taught not to have any contact with the Recruits for 6 months.  

From 18 September to 23 September is not 6 months.  With regard to Leamer and Dorion still being students at the time of the phone calls, they initiated the phone calls, I just responded, but I understand they were still students.  Leamer was here at TSC Great Lakes and Dorion was in “A” School in Dam Neck, Virginia.  
With regard to whether Leamer had someone in her chain of command who could mentor her at TSC, that’s her choice, and I can’t tell her, “Go find someone else that you think will comfort you about your issues.”  She chose me.  I don’t think it’s a violation of policy because she initiated the contact.  To my understanding, the regulation says that the RDC is not supposed to have contact with a Recruit within 6 months.  What if the Recruit is the one who called?  After these volumes of phone calls and texts, I asked them, “Why are you calling me?” and they didn’t answer, they just kept on texting, until 1 October when Leamer stopped returning my texts.  On 14 October that’s the last conversation I had with Dorion.  

I didn’t kiss anybody in a parking lot.  How many times do I have to tell you that?  I never did that.  I would never do that because my wife works over here.  And when Leamer said that stuff about the car, the car itself is right across the street and that area she was talking about was always populated with Sailors and cars are always passing by because it’s close to the Gate.   

I pushed four Divisions, and most of the time there’s 80 Recruits in a Division.   
The civilian defense counsel objected to the question, “Out of all of those Recruits, only these two, Dorion and Leamer, are the ones that are the vindictive ones, the ones making stories up about you, the ones that you’ve been engaging in phone calls with, the ones that you supposedly acted as a mentor to that for some reason now have a reason to make up stories?” on the ground that it was a compound question.

The military judge sustained the objection, and told the assistant trial counsel to ask one question at a time and give the witness a chance to answer.

It’s just these two Recruits, Leamer and Dorion, who made allegations against me, these two that I was in a mentor relationship with, these two that I repeatedly texted, called, e-mailed and sent messages to.

On 1 October Leamer stopped contacting me, and on 14 October I called Dorion, the same date that I was contacted by RTC.  

The civilian defense counsel stated that they had no further questions.

AVCM Lathrop, LT Henley and YNC Leverett had questions for the witness.  

The bailiff retrieved the questions from the members, showed them to the military judge, then had them marked as Appellate Exhibits XXXV through XXXIX, then they were showed to counsel for both sides, and then they were returned to the military judge.

EXAMINATION BY THE COURT-MARTIAL
Questions of the members, asked by the military judge:
With regard to my statement where I say that the phone records are only peer-to-peer contact and how an E-7 with 15 year in the same peer group with a less than 4 month E-3 or below, we’re not in the same peer group, I was mentoring her, and she was the one who was asking questions regarding her rate, and that’s all I did.
When the Recruits would call home, they would use the phone on the Quarterdeck.  We had a phone designed for Recruits to make phone calls.

I did let my wife know about the contacts I had with the Recruits, such as texts, MySpace, conversations, problems, and in fact my wife knows SR Leamer because I told her a couple of times when we were driving and she would ask me about my work because I was spending more time at work than at home.  I told her that we were having problems with a Recruit Leamer, a female, and I told her that Leamer got caught fraternizing and now we have a problem to find out who’s going to be the next ARPOC, and we’re getting close to the MCA phase, which was the first inspection they were going to have.

I’ve had two integrated Divisions; the last one was my second one.

Understanding staff/student contact, I did ask Leamer and Dorion, “Why are you calling me?” and their response was, “But, Chief, I just need to know about this,” and basically they don’t know anybody during that time.  My personal opinion, they’re afraid to talk to another Chief out there who they never met.  They would ask me about school, OJT and INDOC, and that was the first question that Leamer asked me, it was INDOC, and she told me that it was boring.  

RECROSS-EXAMINATION

Questions by the assistant trial counsel:

With regard to whether there wasn’t anyone else at “A” School who could act as a mentor for Leamer or Dorion, they’re the ones who contacted me.  I didn’t call them and say, “Hey, call me,” they called me and asked for my advice.  In my opinion, there’s probably somebody in “A” School who could have acted as a mentor, but they chose to call me.  I believe I acted as their mentor.

I never purchased any gifts for Recruits.

The civilian defense counsel stated that he had no further questions for the witness.

The witness was excused and resumed his seat at counsel table.
The civilian defense counsel suggested that AECS Campbell be the next witness since the bridge for VTC was now open.

The military judge advised the members that they had some administrative matters to arrange for the next witness.

The court-martial members withdrew from the courtroom.
The court-martial recessed at 1716 hours, 28 April 2010.
[END OF PAGE]
The Article 39(a) session was called to order at 1825 hours, 28 April 2010.
The military judge and all parties previously present were once again present, except for the members.

The military judge stated that the next witness had been arranged for telephonic testimony.

The civilian defense counsel stated that their next witness would be Master Chief Spaddy.
The trial counsel dialed the number for the next witness and got her on the line. 

MASTER CHIEF AVIATION MACHINIST’S MATE DONNA SPADDY, U. S. Navy, was called as a telephonic witness for the defense, was sworn and testified in substance as follows: 

DIRECT EXAMINATION
Questions by the trial counsel:

I’m currently stationed at NAS Pax River, Maryland.  My name is Master Chief Donna Marie Spaddy.
Questions by the civilian defense counsel:

I remember speaking to you on the phone previously.  You asked me to be present in person, but I couldn’t be there because I’m at the E-8 Selection Board, and these duties are keeping me from being there in person.  If I could be present, I would have showed up.

I am entitled to wear five Navy Commendation Medals, four Navy Achievement Medals, a MUC with two bronze stars, a NUC with two bronze stars, a Military Outstanding Service Medal with a second award.  I don’t have my ribbons on right now, but I have the Kuwait Liberation Medal, a Coast Guard Special Operations Medal, and that’s all I can think of right now.  
I joined the Navy in December 1983 and my service has been continuous since then.  I have been in Hawaii for 19 years, sea and shore duty.  I also went to Patrol Squadrons and have been in a Training Command.  I’ve also been to Whidbey Island and NAS Pax River Training Command, and I’ve also been to NAS Atsugi, Japan with HSL-51, and now I’m back at Pax River.  I’m an Aviation Maintenance Master Chief and, as soon as I go through school in the next few months, I’ll be designated as Command Master Chief, I was selected at this past February Board.  I am also AW/SW qualified. 

I know Chief Michael Natividad because he worked for me when I was at HSL-51, and that was roughly January 2007 until he transferred in the 2008 timeframe, but it could have been at the end of 2006 that he got there.  When I knew him, he was a Detachment LPO and our Quality Assurance Representative and LPO.  He worked pretty much directly for me.  He was our top mechanic, our go-to guy in Quality Assurance, out of about 52 mechanics from E-6 down to E-1, he had the source of knowledge to keep our aircraft was at its best operating status.  

I could describe level of criticalness for the duties he was performing, it was very critical because we put aircraft up in the air with helicopters, and he was our maintenance expert on those aircraft in the mechanic’s side of the house.  We relied heavily on his knowledge and expertise as a seasoned maintenance tech to make sure that all of our mechanics in the squadron were doing the best that they could, including training, to make sure that the helicopters flew safely.

I’ve had the opportunity to supervise his work for about 3 months every day of the week, including some weekends, and that’s the time that I was there and not out to sea and when he was there and not out to sea.  Based on my interactions with him, observations, leadership and supervision of him, I’ve had an opportunity to develop an opinion as to his character, and from what I’d seen of him during that timeframe, he was outstanding, he was pretty sharp and he always ranked high with us.  

Based on my interactions with him and observations of him, I’ve had an opportunity to evaluate his character for truthfulness, and that rates very high with me, truthfulness as far as getting the job done, and as a person and a Sailor, he’s always been truthful, and I never had any reason to doubt either his work ethic or him as a person.
Based on my observations of him, I’ve had an opportunity to develop an opinion about his demeanor, and he’s pretty much on the timid side, somewhat shy, but as far as work, he was always very knowledgeable as far as getting the knowledge that we needed to make sure we were headed in the right direction with the aircraft and making sure that everybody was trained and qualified as best as possible.

CROSS-EXAMINATION

Questions by the trial counsel:

With regard to whether it’s appropriate for a Chief, who’s in a staff billet, to repeatedly send text messages to an E-2 student at all times of the day for a number of weeks, for me it all depends because I don’t know what the text messages entail.  I might not mind if it’s just chatting with an E-2, catching up and finding out how the other is doing, but not if it’s sexual in nature or any kind of a relationship status of trying to get to know the individual outside of work.  I don’t know if it was training or how many times, so I don’t know if I understand your question.

The civilian defense counsel objected to the form of the question, “Well, what if I were to tell you it was about 50 text messages back and forth and it didn’t have anything to do with training, this person was no longer in the chain of command, but they were still a student, and a Chief is text messaging a student.”

The military judge stated that he would allow it at this point in time.

That would make me question about what they were doing.  If they were also making phone calls to an E-2, I would have questions.  

The civilian defense counsel objected to the question, “What if a Chief made false official statements to Investigators?” on the grounds that that what the members were here to determine.

The military judge overruled the objection.

If a Chief made false official statements to an Investigator, that’s not a sign of good military character.  

We talked earlier about being females in the Navy, how sometimes it’s difficult, and how we need especially young females to be good examples in the Navy.  

Whether it’s good military character to stereotype females as dramatic, I wouldn’t say all females are like that, it all depends on the situation.  If it was said as “all females,” then I would say that’s inappropriate, but people have freedom of speech, I don’t think they mean “all” because I could say “all men are knuckleheads” which is just a figure of speech.  

REDIRECT EXAMINATION

Questions by the civilian defense counsel:

I believe in the presumption of innocence, that a person is innocent until proven guilty in any court.  I’m not aware of any charge that the accused has been found guilty of under the UCMJ.

If the accused said that the females in his Division tend to be dramatic, that doesn’t change my opinion of the accused.

YNC Leverett had a question for the witness.

The bailiff retrieved the question from the member, showed it to the military judge, then it was handed to the court reporter for marking as Appellate Exhibit XL, then shown to counsel for both sides, and then returned to the military judge.

EXAMINATION BY THE COURT-MARTIAL

Questions of the members, asked by the military judge:

What I meant by being at a Training Command, I was in a squadron where we trained pilots to go out to the fleet, like “Top Gun,” and we dealt with A4s and F4s, but it wasn’t like a schoolhouse and we didn’t have any student/staff there whatsoever.
There being no further questions, the witness was duly warned, excused and the telephonic testimony concluded.
The trial counsel dialed the phone number for the next witness and got him on the line.

AECS BOBBY CAMPBELL, U. S. Navy, was called as a telephonic witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Bobby William Campbell.  I’m on active duty in the U. S. Navy and I’m stationed at VFA-27 in Atsugi, Japan.  
Questions by the civilian defense counsel:

You requested my presence there, but I could make it due to the high op tempo of my command and upcoming inspections.  If I were not under such a high op tempo, I would have come there.
My personal awards include a Navy Commendation Medal, a Navy-Marine Corps Achievement Medal, a Navy Meritorious Unit Commendation, a Battle “E,” a Navy-Marine Corps Overseas Service Medal.  

My current billet is the Quality Assurance Supervisor and I’m responsible for 13 different work centers that perform maintenance on F18 Super Hornets, and I’m responsible for the quality and maintenance of those aircraft.  Prior to that, I had Staff duty at COMFAIRWESPAC Japan and my job there was to supply all of the support equipment for all of the jets that we fly for 7th Fleet.  Prior to that, I was at HSL-51 for 3 years where I was Detachment Chief, and I had about 15 maintenance personnel that I was responsible for and five pilots.

I know Chief Michael Natividad was a Petty Officer at HSL-51 and I knew him for about a year.  I observed him on a day-to-day basis, anywhere from 12-15 hours a day when deployed, because he was my LPO for over a year, and we worked very closely together.  He was responsible for carrying out the day-to-day mission as far as aircraft maintenance, and he was responsible for our junior technicians, training them and to make sure they performed their duties correctly and safely.

Based on my taskings of him and association with him, I’ve had enough observation time to develop an opinion for his character for truthfulness, and I would say that he is a very truthful person and he had my complete trust.


Based on my observations of him, I’ve had sufficient opportunity to develop an opinion about his military character, and he carries himself in the highest military tradition.  I had the opportunity to write awards for him on several occasions and his military bearing is outstanding.

The civilian defense counsel explained to the witness that the accused had several allegations of fraternization and false official statement, and texting some of his Seaman Recruits, but that he testified that the text messages were in a mentor/mentee role.

I understand what the accused is charged with at this court-martial, but that doesn’t change my opinion of him in any way.  When I knew him, my relationship with him was as a mentor/mentee.

CROSS-EXAMINATION

Questions by the assistant trial counsel:

When I knew him, he was a First Class.  I have not had a chance to observe him as a Chief or as an RDC.  I haven’t talked to him on the phone since he left the command, but we’ve had several e-mails back and forth.  

We had a mentor/mentee relationship, and at that time I was a Chief and there was only one pay grade difference between us.

In my opinion, someone with good character for truthfulness would not lie to Investigators, or fraternize with very junior enlisted folks.

The civilian defense counsel objected on the grounds that the accused had not been found guilty of fraternization.

The military judge stated that he understood, but overruled the objection.

A Chief who kisses a very junior enlisted does not display good military character.  Someone who repeatedly violates a command policy is not someone with good military character.

REDIRECT EXAMINATION

Questions by the civilian defense counsel:
I know that Chief Natividad is there facing charges of fraternization and false official statement and so on.  I understand that I’m testifying so that the members can decide whether he violated the law or not and that he hasn’t been found guilty of anything yet.  Knowing that, that does not change my opinion, it still stands the same.  I believe he’s 100 percent truthful, I believe him and I trust him.  
There being no further questions, the witness was duly warned, excused and the telephonic testimony concluded.
The military judge stated that this was a good time to recess for the day, and asked the members to be ready to start tomorrow morning at 0800.  

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The assistant trial counsel stated that he understood that the defense was planning on calling Investigators Stout and Hicks tomorrow, that the government objects to them on the grounds of relevance, cumulativeness, and that they really don’t deal with the charges here.
The military judge stated that that they could readdress it in the morning, but if the defense felt these witnesses were appropriate for their case, he would take up further objections in the morning and that he would entertain any proffers as to why they might be necessary and not cumulative, but that it was the defense’s case and they are permitted to present their case as they see fit.

Neither side had any further matters for the record at this time.

The Article 39(a) session recessed at 1906 hours, 28 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 0815 hours, 29 April 2010.

The military judge and all parties previously present were once again present, except for the members.

The military judge stated that at the close of evening session last night he had a brief 802 charging conference with counsel, he provided them with a very rough draft of some proposed charges for their review and input.

The military judge stated that just prior to coming on the record this morning they also had a brief 802 where they discussed some scheduling matters.

Counsel for both concurred in the summarization of the 802 conferences.
The trial counsel noted that LN1 Whaley, U. S. Navy, had been detailed as court reporter for this session and had been previously sworn.

Counsel for both sides stated that they were ready to proceed with the members.

The court-martial members entered the courtroom.

[END OF PAGE]

The civilian defense counsel stated that their next witness would be SR Nicole Gonzalez.
SEAMAN RECRUIT NICOLE GONZALEZ, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Nicole Gonzalez.  I am on active duty in the United States Navy.  I’m stationed in San Diego aboard the USS BONHOMME RICHARD (LHD-6).
Questions by the civilian defense counsel:

I enlisted back in 2008.  I went to boot camp in July of 2009 at RTC Great Lakes.  I was in Division 324 and my RDCs were Chief Natividad, the accused, SK1 Nurse and MA1 Matias.  I thought my training was really good, but it was really boring, and I just tried to get through it as fast as I could with no problems.  With regard to whether I felt prepared to go to “A” School and then to the fleet from the training, I was really prepared.  I didn’t know what to expect going to “A” School, and some of the stuff we learned I was amazed that we actually used it, and then the same thing when we went out to the fleet, some of the stuff we really did use, so it was pretty beneficial.  I credit my RDCs because without them I wouldn’t have learned everything I know.  One of my RDCs was the accused.

I was on staff at boot camp, I was a female Master-at-Arms.  I was to help keep the cleanliness and keep everyone steady and not rowdy, kind of like an enforcer.  I only went into the office if an RDC called me in there to give me a message to the Division, like when we needed to clean or de-integrate or get ready for a study.

I didn’t really noting anything inappropriate between an RDC and any Recruit.  I was always to myself and I tried to do what they told me. 
Before these charges, I had not heard of anything inappropriate between an RDC and Recruits in the Division.  Before Friday, I honestly didn’t know anything, I didn’t know what was going on.  
I remember graduation day, 18 September.  I think that evening I went out with some people from my brother Division, I think we went to the Navy Pier.  I returned that evening because we were supposed to.  I don’t remember who was on duty of the RDCs that night.  I do remember now that the accused was on duty there that night.  It’s hard to remember so far back because there’s so much stuff going on.  You and I spoke a couple of days ago and I remember telling you that.  I’m not unsure about it, it’s just been a long time and boot camp is in the back of my mind.  On graduation night I believe I saw the accused on duty in the compartment.  I didn’t really go there, but I know he was over there, I know someone said he was over there.  I saw him pass by afterwards.  

CROSS-EXAMINATION

Questions by the trial counsel:

I was an MA in boot camp, but that didn’t require me to work in the office, it was only when they called me in there to relay messages to the Division.  They would call me into the office, relay the message and then I’d leave right away again.

I sort of, kind of hear the accused talk about MySpace.  One day we were all talking about MySpace, this was close to graduation, and somebody said, “Oh man, I miss MySpace and computers,” and stuff like that.  I remember he said, “Don’t you hate it when people you don’t know request you for friends, which is kind of weird, and a lot of them said, “Yeah.”  I guess it was my understanding that the accused was talking about his own MySpace account.
REDIRECT EXAMINATION
Questions by the civilian defense counsel:

I never saw a MySpace account for the accused.  I don’t know if he had one, that’s just what I assumed, I’ve never seen it.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The civilian defense counsel stated that their next witness was SA Hernandez.

[END OF PAGE]

SEAMAN APPRENTICE GABRIELLA B. HERNANDEZ, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:
My name is Gabriella B. Hernandez.  I am on active duty in the United States Navy.  I’m stationed on the USS RONALD REAGAN.

Questions by the civilian defense counsel:

I joined the Navy last July 2009.  I was in Division 324 at boot camp.  My senior RDC was Chief Natividad, the accused.  I have no complaints about the training that they gave us at boot camp.  They showed us how to handle every type of military matter.  I’m a little nervous today.  

I held a staff position in boot camp at the beginning, and that was Medical Yeoman.  It required me to gather all medical appointments, file them and fix all the paperwork for them.  It was a lot of work because there were a lot of people in our Division at first.  My work was usually done in the office within the compartment.

The office had large glass windows.  When you came in, there were a couple of desks up front, and then it had a dividing little wall to the back, and that’s where I would be.  I only held the Medical Yeoman position for about 3 weeks.  

During the time that I was Medical Yeoman, I never heard about or observed the accused act inappropriately with any of the Recruits.  With regard to his interactions with the Recruits, the accused disciplined us in a way that we wouldn’t fear him, and I felt that was beneficial to me in my career in the Navy.  

I did hear about something inappropriate and that’s why I’m here today, but it wasn’t while I was there.  I didn’t hear anything during boot camp, I actually heard the rumors afterwards.  

As Medical Yeoman, I would work in the office about an hour in the morning, and a couple hours in the afternoon.  I know why I stopped being Medical Yeoman, and that was explained to me by the accused, that I would not be able to have my position until I finished my swim quals.  I had to work on my swim quals and not waste time as Medical Yeoman.  He didn’t fire me in a bad way.  After that I kept helping him out and helped SN Dorion, I was the Assistant Medical Yeoman, and I continued to go into the back office.  I was doing the same duties except without the title.  I was still in the back office working.

During the rest of my time in boot camp, I never saw the accused act inappropriately in any way towards anybody.  I didn’t hear of, and nobody brought to my attention, the accused acting inappropriately in any way.  Our main Yeoman, SN Nicholson, told me that she felt it kind of awkward when the accused mentioned something about going to a ball and he didn’t have a date and, since we were both leaving for Pensacola, he said that it was unfortunate that SN Nicholson would not be there at that time to go to the ball with him.  I didn’t observe or hear this.  I didn’t see the accused act inappropriately towards Nicholson.  Nicholson was always in the office, sometimes the accused was there too, and I would have been there observing.  Nicholson was friends with Dorion and Leamer and they talked a lot.  I personally did not observe the accused act inappropriately towards Nicholson, nor anyone else.  
There being no further questions, the witness was warned, excused subject to recall and withdrew from the courtroom.

The civilian defense counsel stated that their next witness was SA Brown.

SEAMAN APPRENTICE ERIC BROWN, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION
Questions by the trial counsel:

My name is Eric Curtis Brown.  I am currently on active duty in the United States Navy.  I’m currently stationed here at TSC, Training Support Center, Great Lakes.

Questions by the civilian defense counsel:

I joined the Navy on 27 July 2009, and I went to boot camp here and was in Division 324.  My RDCs were Chief Natividad, the accused, MA1 Matias and SK1 Nurse.  I held a staff position, I was Dental Yeoman.  My duties entailed going to Dental every day to pick up appointments, filling out dental slips to make sure everyone was aware of their appointments and got to their appointments, helping out the other Yeomen in the office with their daily chores, musters, and things like that.  This required me to be in the office, which was within the compartment where the accused worked.  I was in that office on a daily basis, always in the morning to make sure that all the slips were filled out correctly, afternoon and evening time right before bedtime.  
With regard to the training I received from my RDCs, I feel like I was prepared to go out into the challenges of the Navy.  There was nothing negative that I observed from the accused while I was undergoing training.  

We were in an integrated Division.  I was in the office every day.  There were some female Recruits in the office as well.  I never saw the accused act inappropriately with any of the females.  I never heard about anything inappropriate while I was in the boot camp.  

CROSS-EXAMINATION

Questions by the trial counsel:

When I was in boot camp, the accused was a good mentor to me.  I was going through my own personal issues at the time and he talked to me about it.  

When I was in the office doing my Yeoman work, sometimes the accused would be in the office alone with me.  Because of my personal situation, I got served divorce papers while there, which I took very hard, and the accused took the time to talk to me, made sure I was doing okay, and I was able to complete my training in boot camp while doing all my Yeoman duties as well.  He was very supportive and helpful with even my personal situation.  I got through boot camp successfully.  

When I was at boot camp, there were times when there would be a group of us in the office and the accused would be the only RDC.  Dorion and Leamer were part of that group, both of them.  When the accused was alone with the group in the office, there were times when we talked about out personal lives, referring to the Navy and things like that, everyone was sharing their personal stories, but it was always as a group, all the Yeomen were there.  The accused shared his personal stories; I don’t know that he went into any details, it was more like vague information.  I just remember it being mentioned because it was a long time ago.  
There might have been some times when Dorion was in the office during work and I was not.

REDIRECT EXAMINATION

Questions by the civilian defense counsel:

When people were sharing stories, I never felt like I could call the accused by his first name.  There was not a time period where differences in rank went away or the authorities of him or the other RDCs went away.

BMC Partain indicated he had a question for the witness.

The bailiff retrieved the question from the member, handed it to the military judge, then handed it to the court reporter to be marked as Appellate Exhibit XLI, then showed it to counsel for both sides, and then delivered it back to the military judge.

EXAMINATION BY THE COURT-MARTIAL

Questions of the members, asked by the military judge:

I have not had any contact with the accused since boot camp.
There being no further questions, the witness was warned, excused subject to recall and withdrew from the courtroom.

The civilian defense counsel stated that their next witness was SA Martinez.

SEAMAN APPRENTICE AURORA G. MARTINEZ, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Aurora Grace Martinez.  I am currently active duty and stationed in Atsugi, Japan.

[END OF PAGE]

Questions by the civilian defense counsel:

I joined the Navy 21 July 2009.  I’m originally from the Philippines.  I went to boot camp here at RTC and was in Division 324.  My RDCs were Chief Natividad, the accused, SK1 Nurse and MA1 Matias.  

I had a staff position in boot camp, I was Section Leader Number 1, and that required me to fix up all the uniforms and everything that involved clothing.  It did require me to be in the office sometimes.  
During boot camp I never observed any inappropriate conduct by the accused towards me or anyone else.  

I heard rumors about the accused while in boot camp.  I forget who I heard it from, but I did hear some stuff.  I heard stuff about Dorion from other people, but I don’t know what the rumors were.  I had an opportunity to observe the accused interact with Dorion, and during that time I did not observe anything inappropriate.

CROSS-EXAMINATION

Questions by the assistant trial counsel:

When I was in my staff position, I was back in the office with the accused because I was required to type other stuff in the computer besides my staff position.  When I was back there, other people were there as well.  The accused would talk about personal things, like ex-girlfriends.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The defense counsel stated that, at this point, the defense was ahead of schedule as discussed earlier and requested to take a brief recess.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The military judge asked the defense how long they needed for the recess.

The civilian defense counsel stated that he and trial counsel needed to talk to a couple of witnesses, so maybe 15-20 minutes.

The trial counsel stated that, assuming the witnesses were already here, they would need 15-20 minutes.

The military judge ascertained from both sides that the bailiff could let the members know that the recess would be 15-20 minutes.

The Article 39(a) session recessed at 0853 hours, 29 April 2010.
[END OF PAGE]

The court-martial was called to order at 0947 hours, 29 April 2010.
The military judge and all parties previously present were once again present, including the members.

CHRISTIANNE SAMELLA, Civilian, was called as a telephonic witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Christianne Samella.  I live in Gurnee, Illinois.

Questions by the civilian defense counsel:

I’m at work right now in the break room.  I work at Lake Forest Hospital as a Medical Technologist.  

I know the Natividads because I babysat for their daughter, Patricia, two or three times.  I do not remember ever babysitting her on a Sunday for sure.

I remember speaking to you a few days ago where I told you that I never babysit on a Sunday.  I do not babysit on a Sunday.  With regard to why my testimony is different today than a few days ago, you asked me about babysitting way back in September.  I do not babysit on a Sunday, and I don’t remember babysitting on 20 September.

There being no further questions, the witness was duly warned, excused subject to recall and the telephonic testimony concluded.

The civilian defense counsel stated that their next witness was Senior Chief Staromana.
[END OF PAGE]

SENIOR CHIEF AVIATION MACHINIST’S MATE GERARDO STAROMANA, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION
Questions by the trial counsel:

My name is ADCS Gerardo Staromana.  I am on active duty and I’m currently stationed at Recruit Training Command and I’m the Leading Chief Petty Officer for In-Processing.
Questions by the civilian defense counsel:

I am a little nervous this morning.  I was recruited out of old U. S. Naval Base in Subic in 1987.  I am a jet engine mechanic by trade.  I’ve been in the Navy continuously since 1987.  I live at Fort Sheridan in Illinois, although I consider California my home.  Fort Sheridan used to be an Army Base, but it’s now a military housing complex.  I am married and I have two kids.  
I am an AD, we do flight line maintenance on aircraft, and I also tear down and rebuild aircraft engines.  As you go up in pay grade, you go into maintenance control, quality assurance, and that’s pretty much the breadth of it.  I’ve been on different platforms, different aircraft, different engines.  I’ve worked on EA6Vs.  I’ve worked on helicopters, H46s, H60s.  I’ve worked on the Navy’s newest aircraft, the Super Hornet, FA18.  I’ve worked on the Coronet, the one that it replaced.  I worked as a Quality Assurance LCPO on the USS KITTY HAWK, all of the engines that the Air Wing has.  

I am wearing a red rope on my uniform, which means that I’m a Recruit Division Commander.  I’ve pushed four Divisions, a total of about 358 Recruits were basically trained by me.  I didn’t have any integrated Divisions, but on my same deck there were two integrated Divisions right alongside my compartment.  Integrated Divisions have a reputation for challenges, but as long as you stick by the rules, it’s okay.  There’s always challenges in any type of training evolution, but the challenge I guess is just trying to make sure that you are fair because there’s the perception of favoritism with the females.  

I know the accused, Chief Natividad.  When I was a young First Class, I was stationed on the USS KITTY HAWK and we were forward deployed in Japan and I was working for AIMD, Aircraft Intermediate Maintenance Department, and when an aircraft carrier is docked at a pier, we couldn’t do maintenance, we couldn’t fire up the engines for safety and noise concerns, so we had to bring all of our aircraft over to another AIMD at Atsugi about 30 minutes away where we would test, tear down and rebuild aircraft engines, and that’s where I met the accused, he was a young Third Class at the time.  We began a professional relationship working in the same maintenance hangar.  This was 2000 to 2003, and I’ve known him since then and we’ve talked.  
I was working on the Tomcat and Hornet engines at the time, we shared the same floor.  He was a quiet, unassuming man, and reputations are built by how well you fix engines.  I was a test operator and the engines that he built I had to test, so I had to have a certain level of confidence that the engines sent my way wouldn’t blow up in the test cell.  He had a very good reputation, integrity wise.

He reported to RTC as a First Class, and I was already a Senior Chief at the time, and I was pleasantly surprised to see him here.  Shortly after reporting here, he made Chief, I was part of the induction community and we inducted him into the Chief’s Mess.  For indoctrination, we steep them into the traditions of the Chief’s Mess, what we expect of them, that they are now held to a higher standard, along with all the classroom instruction and the traditions that we follow.
Based on that total interaction with the accused, I believe I’ve had sufficient opportunity to develop an opinion about his character for truthfulness.  I believe the accused is a man of integrity, of sterling character, and he’s a truthful person.  

I have an opinion about his military character.  I distinctly recall when I was a Chief on the KITTY HAWK I was with a VFA Squadron and he had just reported----

The assistant trial counsel objected on the grounds that it was going into a specific instance.

The military judge sustained the objection.

The civilian defense counsel explained to the witness that the Rules of Evidence only allow a witness to give an opinion about his character.

The accused is reliable and trustworthy.  I’ve had sufficient opportunity to have an opinion about his law-abidingness.  The accused tows the line, he’s law-abiding.  

CROSS-EXAMINATION

Questions by the assistant trial counsel:

In my opinion, someone who lies to Investigators is not truthful, in much the same way that there are Investigators who lie all the time.
The civilian defense counsel objected to the question, “Do senior enlisted who fraternize with junior enlisted have good military character?” on the grounds that the accused had not been found guilty of anything yet, same objection as yesterday, so these questions were irrelevant.

The military judge noted the objection and overruled the objection on the same basis as yesterday.

If it can be proven that a Chief assaulted an E-3, if there are witnesses who corroborate that, then he would not have good military character.

REDIRECT EXAMINATION

Questions by the civilian defense counsel:

I don’t know if the accused ever been convicted of any crime.  As far as I know, he’s never been convicted of anything.  To my knowledge, he’s never been accused of anything, besides what we’re here for.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The civilian defense counsel stated that their next witness was SA Jansky.

[END OF PAGE]

SEAMAN APPRENTICE CURT T. JANSKY, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Curt Taylor Jansky.  I am on active duty in the United States Navy.  I’m currently stationed in Groton, Connecticut.
Questions by the civilian defense counsel:

I am going to be a submariner.  I’m in school to become a Fire Technician on a submarine.  Currently I’m going to be classing up for “A” School.  I’ve already been to three schools leading up to “A” School.  First was Basic Enlisted Submarine School, where you learn the basics of the boat, you go with some trainers.  The second one is where you learn basic electronics.  The third one is to familiarize with 2000 Windows, and now I’m waiting to class up for “A” School.

I was the Honor Graduate from my Recruit Division, which means that I was voted to the position and I was respected by my peers.  I had a staff position, Master-at-Arms, while in boot camp, which means that I’m in charge of keeping things in order.   This job would occasionally require me to go into the office.  Usually when I went into the office it was just to address an office, I didn’t stay there to do any paperwork, I was in and out.  

I am 26 years old, which is quite older than the average Recruit.  I have a view on the social interaction between Recruits and Recruit Training.  With regard to the atmosphere, I would say it’s a lot like high school.  From my observation, most of the time when a team effort was needed to get things done they worked together.  When it wasn’t so much a team effort, sometimes people would be together in groups, kind of cliquish, but you could kind of control who you were standing next to and, if there was a little down time, you’d talk to that person.

With regard to rumors and the atmosphere, you would hear people saying stuff.  I didn’t pay much mind to the rumors.  I found some truth in some rumors, but I don’t remember a lot.  I don’t remember any rumors about any of the Recruits and any of the RDCs.  I didn’t pay attention to the rumors because a lot of people were younger than me and the maturity level was low for the most part, so I just didn’t feel that it pertained to much, and for me I just didn’t.

I didn’t observe any inappropriate conduct by any of the RDCs during my time in boot camp, and specifically not with the accused.  I didn’t see anything that I would deem inappropriate.  

The trial counsel objected to the civilian defense counsel testifying, “Well, I just want to make sure because you and I talked about this and you left me with the impression that you never came across anything inappropriate, I think you hesitated, so I just want to be clear,” and that the witness answered the question. 

The military judge stated that he would allow it, but to rephrase it.

It’s my testimony that I didn’t observe anything inappropriate between any of the RDCs, specifically the accused, and any Recruits.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The trial counsel requested a 39(a) session.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The trial counsel requested to go off the record at this time.

The Article 39(a) session recessed at 1014 hours, 29 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1022 hours, 29 April 2010.
The military judge and all parties previously present were once again present, except for the members.

The military judge stated that during the recess they held a brief 802 conference where he was handed a statement by trial counsel from a defense witness, ATC Watkins, and the date that this was taken from him was 29 April 2010.  The document was marked as Appellate Exhibit XLII.

The military judge stated that some issues had come up with regard to the scope of cross-examination, as well as access and availability to witnesses, and the witness for the trial counsel who took this statement, an LNC.  He then directed during the recess and 802 that the trial counsel give defense counsel full access in a private area so that the defense could re-interview Chief Watkins, as well as the individuals who participated in the taking of that statement.

The military judge stated that at this time the court would recess for about an hour, that he would call the members in and release them for an hour, so counsel could sort out this issue, and when the court came back in session he would have another 39(a) to address the scope of the cross-examination and then the other relief or motions that either side wished to bring to his attention at that time.
The trial counsel stated that the military judge had correctly summarized the 802 conference.  

The civilian defense counsel asked to put his position on the record.

The military judge stated that the defense counsel do that now or they could speak with the witnesses and perhaps do some more research so they could more tightly put that on the record later.

The civilian defense counsel stated that he would take the court’s recommendation because it made sense.  He then asked the court to direct the prosecutors to either unlock the door to the prosecution offices or let the witnesses out into another space where they both had access without him having to ask any of their Investigators or themselves on talking to his witnesses.

The military judge stated that that was something they discussed during the 802, that he made it clear to the government that the witnesses needed to be in an area where the defense could have access to them, and directed that that be done.

The civilian defense counsel had nothing further for the record at this time.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge thanked the members for their time and attention and also for their diligence and patience in going in and out for the many 39(a) sessions.  

The military judge then advised the members that the court would be taking a recess for about an hour, that some issues had come up that were going to take a little longer than a recess and he didn’t want them to have to sit in the deliberation room for this time, so they were excused until 11:30 for an early lunch/brunch recess.  He again warned the members.

The court-martial members withdrew from the courtroom.

The court-martial recessed at 1028 hours, 29 April 2010.

[END OF PAGE]
The Article 39(a) session was called to order at 1133 hours, 29 April 2010.
The military judge and all parties previously present were once again present, except for the members.

The civilian defense counsel stated that they would continue on with their case, but that he was sure that the issue would come up later.
The military judge stated that he wanted to address it now, the issue of the witnesses and the extent of cross-examination of Chief Watkins.

The civilian defense counsel stated that the defense was not calling Chief Watkins.  

The military judge ascertained from the civilian defense counsel that the issue with regard to access to witnesses had been satisfactorily resolved.

The assistant trial counsel stated that, with regard to the witness issue, there were two small witness rooms up here, however, there were many staff and students and that staff was being put in the witness room, and that at no time did they receive notice from the defense that they were having trouble getting the witnesses or talking to them.

The military judge ascertained from the assistant trial counsel that the witness issue had been resolved.

The civilian defense counsel stated that, regardless of the logistical and room constraints, when the junior Recruit witnesses arrived here they were moved somewhere in a room outside, and others were moved into the prosecution space where apparently there’s a conference room, that his concern was not access to the witness, that when they asked, they were allowed to see them, but they couldn’t directly access them without going through the prosecutors, that every time the defense got a witness, it would tip off the government that something was going on, and that’s what he wanted remedied, and it has been remedied.  

The defense counsel stated that, if the government was willing to proffer that they were going to call Chief Watkins, the court could deal with the situation of the statement that they might want to offer.

The defense counsel stated that the defense as not calling Chief Watkins.

The trial counsel stated that they may call Chief Watkins as a rebuttal witness.
The military judge suggested continuing on with the defense case and they could discuss Chief Watkins at the conclusion of the defense case since it would at that time when the government would make the decision as to whether or not to have a case in rebuttal.
The court-martial members returned to the courtroom.

[END OF PAGE]

The civilian defense counsel stated that their next witness was Chief Hicks.
CHIEF MASTER-AT-ARMS JOHN HICKS III, U. S. Navy, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is John Hicks III.  I am currently on active duty stationed at Recruit Training Command, RTC, Great Lakes.  I am a Chief.
Questions by the civilian defense counsel:

I am the Security Officer at RTC.  I’m in charge of light physical security and all the investigations that go on at RTC.  
I oversaw the investigation in this case.  There were about five or six Investigators involved in this case.  I remember the first time an interrogation took place of the accused, and I believe that was 

14 October with Investigators Hawkins and Stout.  I want to say it began real late in the afternoon, about 1730 or 1800, and I know that because although I wasn’t physically in the room, I was outside listening in.

The investigation started when we called the accused in to our office.  He came to the room, my Investigators went in there and they read him his 31(b) Military Suspect’s Waiver of Rights, and then they started asking him questions about the charge of fraternization.  As the interrogation went along, everything was going fine, it was a 

Q. and A. session, trying to get some answers from him, and right near the end the accused was getting agitated with some of the questioning, voices were raised at the end, and that’s when I walked around and went in and stopped the interrogation.
The accused and Hawkins were raising their voices at each other.  I don’t recall Hawkins yelling anything at the accused, not a specific accusation, I just remember him calling the accused a liar at one point.  Hawkins was participating in the interrogation, he was asking questions back and forth, he wasn’t just a passive listener.
I recall a conversation about some videos.  That conversation took place after the interview.  I brought the Investigators in because I’d heard, through some of the witness statements, that the accused might have been in the parking lot of the NEX because that’s where one of the witnesses said they met, so I said that they might have video over there and let’s use that to see if the accused would admit to the fraternization.  I said that we could use video against him, but I didn’t say that to the accused.  I told my Investigators, “We can use that,” and I did say that to my Investigators, “When we do our investigation, let’s just let Chief Natividad know that we have videotape of him.”  If there was testimony from the accused that some Investigators told him that they had video, that would be consistent with what I directed my Investigators to do.  

There is no video in this case

CROSS-EXAMINATION
Questions by the assistant trial counsel:

When I had that conversation with the Investigators, I thought the accused had already left because I did not see him around when I took my Investigators into my office.

REDIRECT EXAMINATION

Questions by the civilian defense counsel:

I was not at every interrogation that took place of the accused.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The civilian defense counsel stated that their next witness was Investigator Stout.
[END OF PAGE]

JERRY STOUT, Civilian, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Jerry Charles Stout.  I currently work at RTC Security.
Questions by the civilian defense counsel:

I am an Investigator at RTC and part of my job is investigations of misconduct by service members.  I was directed to do an interrogation in this case, and I only did one.

The assistant trial counsel objected to the question, “And that interrogation took place on September 14th?” on the grounds of leading.

The civilian defense counsel stated that he was just building a foundation.

The military judge stated that he would allow it for the initial part here.

I conducted the interrogation of the accused on 14 October, and it took place in an interrogation room in Building 1313.  Investigator Hawkins also took part in this interrogation.  I was there the entire time of the interrogation and I was able to observe Hawkins the whole time because he was sitting next to me.  Towards the end of the interview, the accused became angry at the questions we asked him and he decided to have a verbal altercation with Hawkins.  I know there were words exchanged between Hawkins and the accused, but I don’t remember what he said exactly.  Besides raising his voice, the accused was not disrespectful towards either me or Hawkins.  

The assistant trial counsel objected to the question, “Do you recall Mr. Hawkins calling him a liar?” on the grounds of hearsay.

The military judge overruled the objection.

I don’t recall that.  I was notified that I would be testifying at these proceedings about 2 or 2-1/2 weeks ago.  To prepare for my testimony, I looked over my report and talked to Hawkins.  I did not talk to anyone else.  I did not talk to Investigator Montgomery.  I did speak to the prosecutors.  

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.
The defense rested.

The trial counsel stated that the prosecution would have a case in rebuttal.

The military judge asked the members to withdraw as the court had some matters to address outside of their presence.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The military judge ascertained from the civilian defense counsel that he had used two documents during his case, Defense Exhibits A and B for identification.
The civilian defense counsel stated that he planned on offering them into evidence, but that he was going to use them during argument on findings and possibly mark on them at that time.

The military judge stated that he wanted to make sure that the documents were properly marked.

The assistant trial counsel stated that, with regard to the utilization of Defense Exhibits A and B for identification, it was the court’s practice in the past to have the court reporter take a picture of the original exhibit so it would be saved for the record.

The military judge agreed with the government and directed the court reporter to do so in case they were marked on during argument.

The military judge ascertained from the trial counsel that the government intended to call Chief Watkins in their rebuttal case, along with three other witnesses.

The court reporter handed Appellate Exhibit XLII to the military judge, the statement of Chief Watkins.

The military judge ascertained from the trial counsel that she intended to call Chief Watkins to have him testify consistent with what’s in Appellate Exhibit XLII because the defense put on a number of witnesses showing character for truthfulness, good military character, reliability and law-abiding, and that this would rebut that character.

The civilian defense counsel stated that there was nothing in Appellate Exhibit XLII that would call into question the accused’s truthfulness, good military character or law-abidingness.

The military judge stated that, for purposes of the record, Chief Watkins indicates in his statement that he was contacted with the accused and was told, “The Recruits are saying I was with them after graduation.  If you come in and say I was at the draft meetings and in the ship all day after, it will save me.”  He then stated that Chief Watkins further says that he was later contacted by LT Griffo and informed LT Griffo that he had spoken with ADC Natividad and that he felt that the tone in the intent of ADC Natividad’s call was to influence me to perjure myself to his benefit.”  

The military judge stated that this was clearly testimony of uncharged misconduct, that the proper purpose of this was to rebut and offer evidence as to the bad character, specifically the lack of law-abidingness and untruthfulness of the accused in this case.  He then stated that under MRE 608, evidence of character and conduct for a witness primarily needs to be proved through opinion and reputation evidence of character.  He further stated that if the intent was to ATC Watkins to offer his opinion or reputation evidence as to the character of the accused, that would be permissible, but that that is not the proffer before the court at this time.

The military judge further stated that also under 608(b), specific instances of conduct are generally not going to be admissible, nor extrinsic evidence, and then admissible for purposes of impeaching credibility except in certain limited circumstances.

The military judge stated that what concerned him more was that this appears to fall more squarely within Rule 404(b), other crimes or wrongs and extrinsic evidence, that this certainly may have some probative value of the accused’s consciousness of guilty, however, under that Rule the government is required to provide reasonable notice in advance or trial, or during trial if the military judge excuses pretrial notice on good cause shown of the general nature of any such evidence it intends to introduce at trial.
The military judge stated that he believed the government did provide timely notice to the defense in this case of this proposed evidence as soon as it became available, noting the date on it was 29 April 2010.  He further stated that while he may be able to excuse the pretrial notice, given the nature of the recent discovery of this, he was going to exclude it based primarily on Rule 403, that although the evidence may be relevant, it was excluded because he believed its probative value is substantially outweighed by the danger of unfair prejudice, as well as confusion of the issue.  He further stated that, as a bottom line, whether under 404(b) or 608, that given the nature of this evidence on relatively a short period of time that the defense has had an opportunity to review it and prepare to counter it, that under these circumstances, no fault of the government, this evidence was of such a nature that it could very well pose unfair prejudice and confusion of the issues to the members.  He then stated that, for those reasons, he was not going to permit the government call Chief Watkins to testify about this conversation.

The assistant trial counsel stated that, even though this information came forward recently and may be unfair to the defense, he’d proffer that this was caused by the accused, and that this was admissible under 404(a)(1), 404(b) and 405(b).

The military judge stated that he appreciated the government’s position, that perhaps it was caused on its face by the accused’s own conduct, however, again, at this point in time he felt that the danger of unfair prejudice and confusion of the issues would outweigh the probative value.  He further stated that the evidence was relevant and may otherwise be admissible, but it’s discovery at this juncture to allow the government to go forward and call a witness to testify substantially in accordance with what is contained in the statement, Appellate Exhibit XLII, the potential for unfair prejudice and confusion of the issues at this juncture outweighed the reasons for admissibility, and that he was excluding it under 403.

The assistant trial counsel renewed his objection, stating that the statement should be allowed in order to act as a deterrent for the accused to act in any manner similar to this in the future.

The military judge stated that he understood, that evidentiary rules had nothing to do with deterring defendants, they had nothing to do with punishing defendants, and that certainly the government was free to continue further investigation, should it be necessary, into this matter, but that at this point in time the considerations of the deterrence of the conduct of this defendant or others didn’t have a place in making an evidentiary determination.  He further stated that he agreed with the government that this evidence was highly relevant, and had the court found out about this at the beginning of last week, ahead of the trial or at the start of trial, his ruling might be different, but at this juncture he believed the unfair prejudice and potential confusion of the issues for these members was going to outweigh the probative value and the relevance that this evidence has, and it was excluded under MRE 403.

The trial counsel requested a short recess to check on her witnesses.

The Article 39(a) session recessed at 1207 hours, 29 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1223 hours, 29 April 2010.

The military judge and all parties previously present were once again present.

The trial counsel stated that three of her witnesses were already here and the last one was on the way.

The court-martial members returned to the courtroom.

[END OF PAGE]

The assistant trial counsel stated that their first witness in rebuttal was Chief Watkins.
ATC JOSHUA WATKINS, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:
DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Chief Joshua Watkins.  I am currently active duty stationed at RTC Great Lakes.  I’ve been here since August 2008.  I’m wearing a red rope, I’m an RDC.  I’ve been in the Navy almost 10 years, since 2000.  I made Chief in 2008.  

During my time at RTC, I knew the accused, Chief Natividad.  We made Chief together and we went to induction together, and we pushed two Divisions on the same ship when we were RDCs on the KEARSARGE.  While pushing Divisions in the same ship, I’d probably see the accused on a daily basis.  When I wasn’t pushing, I’d have occasional interactions with him at Mess functions and meetings.  

The defense counsel objected to the question, “Based on your interactions with Chief Natividad, both as pushing Divisions together and being in the same Chief’s Mess, have you had time to know”----

and requested a 39(a) session.   

The court-martial members withdrew from the courtroom.
[END OF PAGE]

The civilian defense counsel stated that he believed the government was going to go into character evidence, but he didn’t believe they would be able to establish it foundationally, but in either case he wanted to voir dire the witness on the foundational basis of the opinion outside the hearing of the members, with the court’s permission.

The military judge stated that he would not normally allow that, but under the circumstances he was going to allow it.

VOIR DIRE EXAMINATION

Questions by the civilian defense counsel:

The accused and I pushed Divisions in the same ship, Recruit barracks.  With regard to my interactions with the accused, I don’t believe we were ever on the same deck, I would see him on the Mess decks occasionally, we’d pass in the hallway, it was a cordial, professional relationship, and we never pushed brother Divisions with each other.  Neither of us worked for the other.  I did not have any social interactions with him, except for Mess functions.  Neither us sought professional advice from each other.  

I do have any reason to believe that he has lied to me during my interactions with him.  We had a discussion about the competitive system in a meeting at the ship, I don’t recall the date, it had to do with Recruit testing and evaluation, and there was some maybe “less than by the instruction” interaction about the competitive system for the Recruits, and I noted personal from observation that he was always very secretive about his instruction methods for testing and training Recruits.  By this I mean that the manner in which Recruits were trained is what’s in question in my mind, we have a very stringent instruction and sub-rules, what we can do to train Recruits academically, and what we can’t do to train Recruits.  Because of the results he was getting, I believe he was circumventing the rules, coupled with the fact that he was secretive about it, he would stop training when other RDCs walked into his compartment.  
I have no hard, written proof that he has circumvented the rules or lied or cheated, this is just my opinion, that’s what I see and that’s what I believe with my eyes, and that’s based on the fact that he was secretive about his training, when someone would walk in, he would stop training.  There was also rumor that he had copies of tests or he had compiled copies of academic tests.  I did bring this up to people in the RDC chain of command, it was addressed widely, because there was no proof of it, nobody that I knew of had accepted a copy of it, so it was addressed at the Leading Chief’s level.  Rules and standards were put out, reiterated, and we moved on from there.  

In sum, I believe it, based on results and him being secretive, but I have no independent evidence to suggest that he cheated on tests or caused the Recruits to cheat on tests.

Questions by the assistant trial counsel:

I received a phone call from the accused last night, he basically reiterated the fact that the defense would like me to come in and testify today.  He asked me again if I had any recollection of the meeting that we supposedly had on 18 September, I advised him that I did not, that I had to go look in an old book to see if we had even graduated the Divisions on 18 September.  He then relayed to me his version of what happened that day, the meeting we supposedly had, he gave me some examples of why he thought the meeting was that day, and I told him I still didn’t remember the meeting, that I don’t remember what time or date it was.  The accused told me that the meeting was on 18 September at about 1400, and I told him that it didn’t job anything in my memory, and that I had no recollection of that meeting.  I had a recollection of a meeting, but not on that day or time, but I couldn’t remember the date and time.  Just before we got off the phone, he told me, “These Recruits are trying to get me for something that happened on liberty after graduation.  If you could say that I was at the meeting, you’d really be helping me out, you would probably save me.”  I did feel that he was pressuring me to testify a certain way, which does influence my opinion on his character for truthfulness and good military character.

Questions by the civilian defense counsel:

I do have a memory of a meeting that the accused attended and it was called a “Draft Meeting.”  When I checked the book, we did graduate Divisions at the same time, 18 September.  I recall a meeting, but not a date or time.   I will leave room for the possibility that the accused was just trying to job my memory about the meeting, but in my opinion when he says, “If you could say this, it would help me out and probably save me,” that’s where the opinion crosses in my mind.
The military judge ascertained from the witness that counsel had informed him that the court had made a ruling with regard to certain aspects of his testimony related to a conversation I had outside of court with the accused and that he was advised not to testify about those matters in court.

The military judge stated that he just wanted to remind the witness about that.


The civilian defense counsel stated that he believed the witness’ impressions were insufficient to establish a foundation because there was a very limited interaction to develop an opinion for military character or truthfulness.

The military judge stated that he understood the defense position, that he believed, based on the voir dire, that the witness demonstrated that he does know the accused, that he’s had an opportunity to interact with him in a professional setting as an Instruction here, and without going into the details of his interactions, he believed that was a sufficient basis for him to offer an opinion with regard to the truthfulness or veracity of the accused in this case, but that was certainly subject to cross-examination and that he would not limit defense where they could go with that.

The defense counsel stated that, with regard to testimony about investigation of testing practices, they were not given notice of prior to today, that this was the first the defense was hearing of it, and requested that any mention of uncharged misconduct be stricken from his testimony.

The military judge stated that the court was in a 39(a) session now and there was no reason to strike it, and it was the basis for an opinion.  He then stated that where the defense goes with it on cross-examination was up to the defense, that the government was aware of the parameters of the proper inquiry of this witness and the court would stick with those, as per his earlier decision, and Rules of Evidence regarding character testimony.

The trial counsel stated that she was just informed her last witness arrived and requested a 5-minute recess to talk to him now instead of taking a break later on, or she could be excused from testimony.
The military judge stated that he would prefer not to have the trial counsel absent during testimony.  He then stated that the court would take a short recess and then come back in.

The Article 39(a) session recessed at 1238 hours, 29 April 2010. 

The Article 39(a) session was called to order at 1241 hours, 29 April 2010.
The military judge and all parties previously present were once again present, except for the members.

The witness, Chief Watkins, was still on the witness stand.

Neither side had any matters for the record at this time.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge stated that the prosecution could continue their inquiry.
CHIEF WATKINS, U. S. Navy, was still on the stand and continued to testify in substance as follows:

DIRECT EXAMINATION (CONT’D)

Questions by the assistant trial counsel:

Based on my dealings with the accused, I have an opinion as to his military character, and that is that it’s not very high. 

Based on my interactions with the accused, I have an opinion for his truthfulness, and I would also state that it’s not very high.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

I’m a competitor of the accused in the sense that our Divisions compete and my Recruits compete against his Recruits, and they get honors and awards.  I cannot honestly answer if the accused has done better than me with regards to awards.  As far as I’ve ever been taught and as far as my philosophy goes, I’m not the one being graded when Recruits graduate.

There being no further questions, the witness was duly warned, excused and withdrew from the courtroom.
The trial counsel stated that her next witness in rebuttal would be Chief Barraza.

CHIEF MARIVIO A. BARRAZA, JR., U. S. Navy, was called as a witness for the prosecution in rebuttal, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Marivio Avo Barraza Jr.  I am on active duty in the United States Navy and currently stationed at Recruit Training Command, RTC, Great Lakes.

I know the accused because he was a Recruit Division Commander, RDC, in Ship 11, and he was assigned as Lead RDC in my brother Division.  That was my second push during July to September of 2009.  That push graduated 18 September.  

On 18 September my family met me at the Midway Drill Hall, I sat them down, graduated the Recruits.  Everybody went on liberty.  Then my family met me at restaurant, Buffalo Wild Wings in Waukegan, and we had lunch.  I can’t recall attending a Chief’s meeting on 18 September.  I was never at a Chief’s meeting that day and I know that because as soon as we graduated the Recruits, I escorted my family back to their vehicle, and from there I met my daughter, sister and my wife at the restaurant and we had lunch.  I’m sure this was Friday, 18 September.
CROSS-EXAMINATION

Questions by the civilian defense counsel:

I can recall there was a meeting about picking our next partners for the following push, and that meeting may have been the following week, but I know it wasn’t on the 18th because I took my family to lunch.  We each had a meal so we were probably there at the restaurant for about 1-2 hours.  After that, I went home.  My sister had to go back home because it was her birthday the following day.  I did not go back to work at all on 18 September, and I know that because I took that weekend pretty much off, and the Petty Officers I was pushing would handle all the liberty issues.  I think the meeting was probably the following week, not on Friday, the 18th.  

When that meeting took place, I can’t remember if the accused was there or not.  I can’t remember exactly the timeframe of when the meeting took place, and I also don’t remember the accused being there.  I don’t even remember which other Chiefs were in the meeting because we all just show up and we pick our partners, we write their names down, and then we get up and leave.
I have nothing against the accused, but I did have an issue with when I first met him, and that’s because he put me on the watch bill and I didn’t like that.  The accused was not being professional about his position as the Watch Bill Coordinator.  That was my opinion, I wanted him to engage me more.  I’m not junior, but the mere fact that when I signed up for two watches, when the Senior Chief in the building said, “There will be a CPO on watch for the 4th of July” because the Recruits had a 1-hour extended liberty, the accused decided to put me on the watch bill----

The trial counsel objected, stating that it was outside the scope of direct.

The military judge overruled the objection.

He put me on the watch bill.  He knew I had discussed with him that I had some family coming in, so I called him one day about 15 or 20 times, I left him a voicemail, he wrote an e-mail to everyone on the ship saying how unprofessional it was to leave him voicemails about the watch bill and to pretty much just “suck it up and stand the watch.”  If I have a watch, I do it, that’s pretty much what you do in the Navy.  Nobody wants a watch on the 4th of July weekend, or Thanksgiving or Christmas, but duty is duty.  I had family coming in and the accused knew about that beforehand.  

When the accused fired off that e-mail, I was the only one there pretty much who was trying to get a hold of him.  I don’t know who else called him or sent him e-mails.

REDIRECT EXAMINATION

Questions by the trial counsel:

The civilian defense counsel objected to the statement, “Please continue with what you were going to say,” on the grounds that that was not a question.
The military judge overruled the objection.

I was in the passageway talking to my brother Division Chief at the time, Jason Nicolas, I was saying, “I can’t believe this guy did it,” and the accused came down the passageway and saw me, then I saw him, and then he turned around and walked the other way.  I said, “Hey, I want to talk to you,” and he said, “Yeah, I know you’re pissed off at me.”  I said, “Well, I’m not pissed off at the fact that you put me on watch because it’s only an 8 or 9-hour watch, I’m just pissed off at the fact that you’ve been avoiding me.”  That let me know what kind of a professional Watch Bill Coordinator he was, and he said, “I’m willing to stand half of the duty day for you,” and I said, “You know what?  I’ll just stand the watch, it is what it is, I’ll deal with it,” and I went about my business, and I let bygones be bygones, and that was what it was right there.

I don’t remember the accused being at the meeting because that time period, 18 September, was quite a ways ago.  He could have been there, but I don’t remember.

RECROSS-EXAMINATION

Questions by the civilian defense counsel:

For the next push, I picked Phen because he was new and nobody wanted him.  We did not laugh about it.  I like having new people to work with.  I picked Phen and I was going to Malley.  I don’t remember who was the most junior person.  Phen was new to the ship.  The accused could have picked Jones.  I don’t know how you got all that information, but maybe the accused was there.  

With regard to whether I still don’t like the accused, I have no opinion of him.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The assistant trial counsel stated that her next witness was MA1 Lowery.  

MASTER-AT-ARMS FIRST CLASS CARMEN A. LOWERY, U. S. Navy, was called as a witness for the prosecution in rebuttal, was sworn and testified in substance as follows:
DIRECT EXAMINATION
Questions by the assistant trial counsel:

My name is Carmen A. Lowery.  I am currently on active duty and stationed at RTC Great Lakes.  I’ve at RTC going on 3 years in May.
I’m an RDC.  I’ve done nine pushes on record that were mine, and the tenth one was where I was the fourth wheel which didn’t count.

I recognize the accused.  He was the in the same ship as I was for one push, my brother Division, and I don’t remember the actual pickup date, but graduation was 18 September 2009, the Division departed 23 September, and our Division number 325, and his Division number was 324.  

On 18 September it was graduation day, I had the female house pretty much, and when you go in first thing that morning you can smell burning hair with straightening it because that’s the first time they get to do their hair.  After graduation was over, I went back to the compartment to change back to civilian clothes, PT gear; I live in Milwaukee and I don’t like driving in my uniform.   At that time the OOD, STG1 Lewis, called me and told me that one of my Recruits did not have his ID card, that it was lost, and like Recruits usually say, “My Petty Officer said I could leave with my driver’s license and ID tag,” so I lost my mind.  Master Chief Holtz was at the Quarterdeck, she was standing in as Ship’s Officer at that time, said, “I wanted to pretty much have that Sailor not go on liberty,” and I told him, “Look, you better tell your family you’re not going off base.”  To make a long story short, Master Chief told us that parents come and pay a lot of money to see their children graduate and that I had to get him an ID card, which meant a request chit, and then we did all the running and jumping through loopholes, finally got him an ID card and he left.  We were there pretty much until past 1200, maybe 1330 the latest.  While I was there, I do not recall seeing the accused.    

During this push, I don’t remember being given any rings.  I don’t recall getting any jewelry or seeing any jewelry from the kids.  
CROSS-EXAMINATION

Questions by the civilian defense counsel:

I left some point on the 18th, I don’t recall the actual time, it was in the afternoon.  Right after graduation I went to the ship.  During liberty weekend, we pretty much split the days up, like I’ll send the Recruits on liberty, and one of us recovers them, meaning we put them to bed.  That night I did not come back after I left.  I believe I left around 1200, but I don’t recall the time.  

I believe the accused had TAD scheduled for the next week, CFS Class, Command Financial Specialist, so he was pretty much done.  He was still an RDC, he was just gone TAD and no longer involved with the push anymore.  The accused came back on Tuesday night to say goodbye because the Recruits were leaving Wednesday morning.  During the days of that week after graduation, I never saw him again and that’s because he was TAD.
There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The trial counsel stated that their next witness was SK1 Nurse.

STOREKEEPER FIRST CLASS VALMAE NURSE, U. S. Navy, was called as a witness for the prosecution in rebuttal, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

My name is Valmae Nurse.  I am on active duty in the Navy, currently stationed at RTC Great Lakes.
I know the accused because we pushed a Division together from July to sometime in September.  I remember that Division graduating.  I remember I was happy they were about to leave.  Everyone was graduating and they were about to leave because the push was over.  

After they leave, then we clean the compartment, trying to do it the last few days that they’re there, like wax the deck and buff it out, get the canteens ready.  While I was cleaning, I never found any rings.  I never handed any rings to the accused.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

It could have happened, but I don’t remember that, but if I found a ring and gave it to the accused and said he didn’t want it, I would have it still.  

We were outside of the office, in the compartment, and we were waxing.  When we clean the compartment and the spaces, we find all kinds of things that Recruits leave behind.  I don’t recall everything I find and sometimes they do leave behind valuables, but it’s more like uniform items and medals.  I can’t say I’ve seen a ring.  I don’t have a memory of finding a ring.  I’m sure I would remember a ring, if I found one.

My memory hasn’t improved since we talked yesterday.  If I told you yesterday that I don’t remember, then I don’t remember one way or the other because I don’t.
YNC Leverett and AVCM Lathrop, members, indicated they had questions for the witness.

The bailiff retrieved the questions from the members, handed them to the military judge, then handed them to the court reporter to be marked as Appellate Exhibits XLIII and XLIV, then showed them to counsel for both sides, and then returned them to the military judge.

EXAMINATION BY THE COURT-MARTIAL

Questions of the members, asked by the military judge:

With regard to when the compartment was cleaned, the Recruits were buffing the decks on Monday and Tuesday, and when they left Wednesday morning we went through it and got the canteens sanitized.  It wasn’t done in one day.  
With regard to the procedure for Lost & Found items at RTC, if it’s found in the ship, you talk to the people in the ship or they usually send out a mass e-mail to the entire of RTC saying what was found.

RECROSS-EXAMINATION

Questions by the civilian defense counsel:

We were not cleaning on Sunday, that was liberty weekend and there was nobody to clean.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.
The prosecution rested.

The defense did not have a case in surrebuttal.

The military judge advised the members that he needed some time to discuss findings instructions with counsel and that he would release them at this time to return at 1415.  The members were then warned.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The civilian defense counsel moved the court to consolidate Specifications 1, 2 and 3 under Charge II as being unreasonably multiplicious because they arose from the same set of facts or circumstances on the same day within the same narrow time period.  
The trial counsel requested a moment.
The military judge stated that, since he had other matters to address, he would reserve on that and allow further argument from the government, as well as defense.

Both the government and defense had no further matters.

The military judge gave counsel for both sides a copy of his draft findings instructions.  

The military judge and counsel for both sides discussed the draft findings instructions.  

The military judge asked counsel to look over the proposed instructions and get with him if there were any changes, either in chambers prior to 1400 or on the record at 1400, because he wanted to get back on the record before the members came back at 1415.
The trial counsel stated that there was some wording with the actual charges that she was concerned about.

The military judge stated that he tried to track the language from the specifications as closely as possible, that he was not a skilled typist and might have made some mistakes.  He stated that he would rather go over any changes with counsel in chambers.

The military judge stated that the trial counsel had provided him and the defense with a Findings Worksheet that does appear appropriate.

The civilian defense counsel stated that he had no objection to the Findings Worksheet.

The defense counsel stated that that depended on the motion ruling.

The military judge stated that he understood and then handed the Findings Worksheet to the court reporter and it was marked as Appellate Exhibit XLV.

The Article 39(a) session recessed at 1325 hours, 29 April 2010.

The Article 39(a) session was called to order at 1509 hours, 29 April 2010.

The military judge and all parties previously present were once again present, except for the members.


The military judge stated that during the recess he had a charging conference with all counsel, that the Findings Instructions had been reduced to writing, and then handed it to the court reporter to be marked as Appellate Exhibit XLVI.

Neither side had any objections to the Findings Instructions, nor to the Findings Worksheet, Appellate Exhibit XLV.

The military judge ascertained from both sides that they wanted copies of the Findings Instructions given to the members, and the military judge agreed and stated that he would give that to them upon entering the deliberation room.

The military judge stated that also during the 802 conference they discussed the exhibits admitted into evidence, which were Prosecution Exhibits 2, 3, 4 and 5.  He noted that Prosecution Exhibit 5 was the judicial notice and that it was now admitted without objection.  He further stated that also in evidence was Prosecution Exhibit 8, 15, 16, 17, 20, 26, 30, 31, 32, 34 and 35.  All parties agreed to the admitted Prosecution Exhibits.  He noted that there was no Prosecution Exhibit 14 that had either been marked or offered.

The military judge stated that he would now like to hear arguments on the motion.

The civilian defense counsel asked the court to consolidate Specifications 1, 2 and 3 under Charge II, Article 107, and that the basis for his request was RCM 307 because these specifications were unreasonably multiplicious, they arose from the same facts which occurred on 14 October during an interrogation for a limited period of time, from 30 minutes to about an hour, that his answers to the questions, “Was there an inappropriate relationship?” were all “No.”  

He further stated that the government should not overcharge in order to obtain greater punishment, and there was a change to the Manual in 2008 and that the specific language about unreasonable multiplication was an addition, and that in the Appendix it talks about the new addition, calling the court’s attention to this and ask that these specifications be consolidated into one.
The assistant trial counsel stated that when looking at the specifications, each one was a separate sentence dealing with a separate issue, and that they were not multiplicious for findings purposes, possibly for sentencing later on.

The military judge ascertained from the assistant trial counsel that they were pled for contingencies of proof as well.

The military judge stated that he had reviewed this over the break and, after hearing the facts in this case and reviewing the allegations in each of the specifications, specifically Specification 1, the alleged false statement, “There’s nothing happening between me and Seaman Leamer,” in Specification 2, “What the phone records about are only pure peer-to-peer contact,” and in Specification 3, “We never had anything going on except just say hello and catching up on what is going on” or words to that effect, at this time he was going to deny the defense motion because he could see how the members, given this case with the testimony, might very well be able to find not guilty or guilty or any one or more of these charges, which would not necessarily provide for an inconsistent verdict.  

Neither side had any further matters for the record at this time.

The military judge ascertained from counsel for both sides that they were prepared for arguments.

The military judge stated that, procedurally, he wanted to take arguments, then take a brief break so copies of the instructions could be made and provided to the members, and so the members could have a break before the actual instructions on the law.  He further stated that during the break he would ask counsel to get together and gather the exhibits so they can directly in with the members when they’re ready to deliberate.

The military judge ascertained from the defense that Defense Exhibits A and B had been marked for identification, but not yet been moved into evidence.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge advised the members that they were about to hear the arguments of counsel and reminded them that arguments were not evidence.
The trial counsel made argument on findings.
The civilian defense counsel made argument on findings.

The trial counsel made closing argument on findings.

The military judge suggested a brief recess prior to instructions.
The court-martial members withdrew from the courtroom.

[END OF PAGE]

The military judge stated that copies of the instructions needed to be made during the recess so they could be distributed to the members before they go into deliberations.

The civilian defense counsel requested a brief recess.

The Article 39(a) session recessed at 1614 hours, 29 April 2010.

[END OF PAGE]

The court-martial was called to order at 1627 hours, 29 April 2010.
The military judge and all parties previously present were once again present, including the members.

The military judge instructed the members in accordance with R.C.M. 920, including the elements of each offense, the presumption of innocence, reasonable doubt, burden of proof, pretrial statements, judicial notice, circumstantial evidence, character for truthfulness, good military character, inconsistent statement and credibility of the witnesses, as required by Article 51(c).   
The members were then given Appellate Exhibit XLV, the Findings Worksheet.
The members were given a copy of the military judge’s instructions on findings, Appellate Exhibit XLVI.

The members had no questions concerning the instructions as given by the military judge.

Neither side had any objections to the instructions as given by the military judge, nor requests for additional instructions.

The military judge ascertained from the President of the court that the members were ready to go right into deliberations.

The court-martial closed at 1655 hours, 29 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1655 hours, 
29 April 2010.

The military judge and all parties previously present were once again present, except for the members.

The military judge asked counsel to go through the evidence and make sure it was all in order, and counsel did as directed.

The military judge directed the bailiff to deliver the evidence to the members, and the bailiff did as directed.

The Article 39(a) session recessed at 1658 hours, 29 April 2010.

[END OF PAGE]

The court-martial opened at 1919 hours, 29 April 2010.

The military judge and all parties previously present were once again present, including the members.

The military judge stated that he was advised by the bailiff that the members need a recess at this time.  

The President stated that that was correct, but that first they had a question about whether it was possible to recess for the night because BMC Partain needed to sign on a loan scheduled for 2000, that they would prefer to recess for the night, but if that was not  possible, then a recess for a half hour so she could reschedule or  inform someone.   

The military judge stated that he would consult with counsel and let them know.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The military judge noted that this issue did come up in voir dire with this particular member.  He then stated that he would be inclined at this time, unless there were any concerns about scheduling, to recess for the evening and have them come back tomorrow at 0730 and put them back into deliberations at that time.
He then stated that it was almost 1930 now and if the court recessed for a half hour and then brought them back in, it would be almost 2000 and he didn’t know how productive that would be.

Counsel for both sides had no problem with recessing for the evening.

The assistant trial counsel stated that he had an 802 scheduled for tomorrow morning at 0715, but that he didn’t believe it would take very long and that he should be okay with 0730.

The military judge stated that the court would wait for him before starting court in the morning.

The court-martial members returned to the courtroom.

[END OF PAGE]

The military judge advised the members that court would recess for evening.  He then warned the members and advised them to be back in the deliberation room tomorrow morning at 0715 to begin court at 0730.
All of the members stated that they understood the court’s instructions and could be present tomorrow at 0715.

The President requested possibly starting earlier than 0730 since there was graduation at RTC tomorrow and traffic would be a mess.

The military judge stated that he would start earlier if they could get in the building.


The trial counsel stated that there was no problem getting in the building.


The President stated that they would be present at 0700.

The military judge stated that the court would reconvene tomorrow morning at 0700.

The court-martial recessed at 1924 hours, 29 April 2010.

[END OF PAGE]

The court-martial was called to order at 0702 hours, 30 April 2010.
The military judge and all parties previously present were once again present, including the members.

The military judge ascertained from the members that they were ready to go back into deliberations.

The court-martial closed at 0703 hours, 30 April 2010.

[END OF PAGE]

The court-martial opened at 0809 hours, 30 April 2010.

The military judge and all parties previously present were once again present, including the members.
The military judge ascertained from the President that they had a question, which was reduced to writing and marked as Appellate Exhibit XLVII, a request for reconsideration instructions.
The military judge instructed the members on the procedure for reconsideration of a finding.  

All of the members stated that they understood the instruction.

The court-martial closed at 0813 hours, 30 April 2010.

[END OF PAGE]

The court-martial opened at 0940 hours, 30 April 2010.
The military judge and all parties previously present were once again present, including the members.

The military judge ascertained from the President of the court that the members had reached findings, that they were reflected on the Findings Worksheet, and that he had signed the Findings Worksheet at the bottom.

The bailiff retrieved the Findings Worksheet from the President of the court and delivered it to the military judge.
The military judge perused the Findings Worksheet and stated that it appeared to be in order.

The bailiff retrieved the Findings Worksheet from the military judge and delivered it to the President of the court.

The President of the court announced that the accused was found:



Charge I, Specification 1:

Guilty.



Charge I, Specification 2:

Guilty.



Charge II, Specification 1:

Not Guilty.



Charge II, Specification 2:

Not Guilty.



Charge II, Specification 3:

Not Guilty.



Charge II, Specification 4:

Not Guilty.



Charge III, Specification 1:

Not Guilty.  
The bailiff retrieved the Findings Worksheet from the President of the court and delivered it to the court reporter.

The court-martial members withdrew from the courtroom.

[END OF PAGE]

The trial counsel stated that she would need about 30 minutes to get ready for sentencing.  
The civilian defense counsel stated that the defense was ready to proceed.

The Article 39(a) session recessed at 0944 hours, 30 April 2010.

[END OF PAGE]

The Article 39(a) session was called to order at 1046 hours, 30 April 2010.
The military judge and all parties previously present were once again present, except for the members.

The assistant trial counsel stated that the basic pay per month needed to be changed on the charge sheet to reflect this year’s pay chart.  The defense had no objection to the change.

The military judge stated that there was no pretrial confinement or restraint in this case.  Both sides concurred.

The assistant trial counsel stated that the prosecution would have witnesses on sentencing, but no documentary evidence.

The military judge informed the accused of his right to present matters in extenuation and mitigation, including the right to make a sworn or unsworn statement, or to remain silent.

The accused stated that he understood his rights in this regard.

The defense counsel stated that they would be offering Defense Exhibits C and D, along with some witnesses.   There being no objection, Defense Exhibits C and D for identification was admitted into evidence as Defense Exhibits C and D.
The assistant trial counsel stated that the maximum sentence for the offenses to which the accused had been found guilty was:  Confinement for 12 months; forfeiture of two-thirds’ pay per month for 12 months; reduction to pay grade E-1; a fine; and a bad conduct discharge.  The  defense counsel concurred.

The military judge stated that he intended to give the standard sentencing instructions to the members.  
Neither side had any objections to the military judge’s proposed sentencing instructions, nor requests for additional instructions.

The military judge stated the Sentence Worksheet had been marked as Appellate Exhibit XLVIII, and the civilian defense counsel had no objections to the Sentence Worksheet.

The military judge stated that it was his intention to give the members Defense Exhibits C and D and the Sentence Worksheet.

Neither side requested any other exhibits be given to the members for deliberations.

The assistant trial counsel stated that the government intended to call Chief Watkins to testify for evidence in aggravation, that the court had his statement already, that he understood the defense had no objection, but that he wanted to get a ruling on that.

The military judge asked the assistant trial counsel about the relevance of Chief Watkins’ testimony with regard to sentencing.

The assistant trial counsel stated that the actions were directly relating to, or resulting from, the offenses for which the accused was found guilty, and asking people to lie to cover up his own offenses he believed was proper evidence in aggravation.

The civilian defense counsel stated that the accused was found guilty of fraternization, and they found him not guilty on all of the Article 107 offenses which tended to focus on the more direct relationship alleged by the government, that even if he took counsel’s representation that that is what happened, the accused was trying to get Chief Watkins to remember a meeting on the 18th, which goes to the allegation that there was an inappropriate physical relationship going on between Dorion and the accused.  He further stated that the fact that the members found him not guilty of 107 suggested that they did not believe he lied about an inappropriate relationship and that it was the defense assertion that the fraternization they found him guilty of specifically prohibited between student and Instructor,  which were prohibited by the Naval Training Center Instruction, and that that type of contact wasn’t prohibited if it were between two members not in a student/Instructor relationship, unless it went beyond simple contact.  
The military judge stated that he understood the essence of defense’s argument.  He then read RCM 1001(b)(4), evidence in aggravation, to the court and, based upon that, the proffered evidence does not appear to be appropriate evidence in aggravation since it does not appear to directly relate to, or be the result of, the offenses to which he’s been convicted.  He further stated that under (b)(5)(A), evidence of rehabilitative potential, he would agree that this might be somewhat probative, however, trial counsel may present, by testimony or oral deposition in accordance with the Rule evidence in the form of opinions concerning the accused’s previous performance as a service member and potential for rehabilitation for further service.

The military judge stated that while that incident may certainly be somewhat probative of rehabilitative potential and the character of the accused, it does not appear that the government would be permitted under the Rule to go into this specific instance.  He further stated that the government had Chief Watkins’ testimony and the members could consider the evidence they received on the merits with regards to sentencing.

The assistant trial counsel stated that the cover-up was directly related to the offenses, and also asked if this could be brought up in rebuttal since the defense was planning on putting on good military character evidence.

The military judge stated that when the court got to that point he would consider whether or not it’s an appropriate area for inquiry and before going there, he would want to have a 39(a) and hold it outside the presence of the members because it was particularly aggravating, but not aggravating within the meaning of the court rule.

The military judge stated that he understood counsel’s position that this was directly related to the offenses, maybe directly related to the conduct and some of the facts and circumstances, but the accused was never charged with any sort of obstruction, nor did he stand convicted of it at this time, that he was found guilty of an orders violation and that he did not find that this fell under the meaning of the court rule. 

The military judge stated that, while reviewing sentencing instructions, he came across a mendacity instruction, and then read it to the court.  He then stated that, given the mixed findings, he wanted to hear from both sides on this instruction.

The trial counsel felt the mendacity instruction was appropriate given the testimony of the accused and also the contradictory testimony from all of the other witnesses.

The civilian defense counsel stated that the accused testified, and always said, that he did call and admitted, but when asked by Master Chief whether he thought peer-to-peer was appropriate, he said no.  He further stated that the conclusion of law was always up to the members based on the reading of the instruction, but as far as him testifying as to his contact with Dorion and Leamer, the accused was never inconsistent and always testified that he did makes those calls and texts and admitted that was inappropriate to the Master Chief.

The military judge stated that it was his inclination to give the mendacity instruction.  

Neither side had any further matters prior to calling in the members.

The court-martial members reentered the courtroom.

[END OF PAGE]

The military judge advised the members that the court was now in the sentencing phase of this case.

Neither side requested an opening statement.

The assistant trial counsel presented data as to pay and service of the accused shown on the charge sheet.
The assistant trial counsel stated that their first witness was SN Leamer.

SEAMAN ROBIN LEAMER, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:
DIRECT EXAMINATION

Questions by the assistant trial counsel:

With regard to how the phone calls and text messages from the accused affected me, they shocked me and I was not very comfortable with doing it because I knew it was wrong.  I knew something wasn’t right about it, but I continued to disregard those feelings and it made me nervous and scared.  I kept doing it because he was my Chief, there was nothing wrong with the conversations, he was helping me a little bit, and I just continued.

With regard to the MySpace messages, I feel the same way about them, they scared me mostly because they were constant.  The first one did scare me, but I disregarded that one and just continued talking to him and the conversation was normal.  After the kiss and when I stopped talking to him and received the last few MySpace messages, it scared me.  

My feelings about the accused has not affected my opinion of Chiefs as a whole, not after going through process and seeing how this situation has been dealt with, it’s put me at ease with the Navy knowing that they’re working hard to stop this sort of behavior.  Before I went through this process, it didn’t change my opinion of all Chiefs.

I do not feel comfortable around the accused.  I wouldn’t feel very comfortable to have to serve under him.  If I was at a command where he was around, I would not be comfortable, ill at ease, and I’d find ways to make sure I didn’t run into him.

This process has affected my training in that it pulled me out of a few important classes at Gunner’s Mate “A” School.

The defense counsel objected, stating that it was outside RCM 1001.

The civilian defense counsel stated that the process cannot be the basis of an aggravation since it’s a due process right for a trial.

The military judge sustained the objection and asked that the testimony be stricken.

The military judge instructed the members not to consider that portion of the witness’ testimony.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

We had a conversation in this building on 8 April and you had a notepad in front of you and you were writing things down.  I remember you asked me if there was any long-term impact on me, and I told you there was none.  You asked me if it changed my view of the Navy, and I said exactly what I just said here today, that it did not.  With regard to you asking me if I would serve again with the accused again and telling you that I would, after reviewing this and remembering everything that’s happened, I would not serve with him again.  I did tell you on 8 April that I would serve with him again, and I also don’t think he’s a bad person.  

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The assistant trial counsel stated that their next witness would be SA Dorion.

SEAMAN APPRENTICE VALLI DORION, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

With regard to the effects from the interaction between me and the accused, it affected me in my schooling process.
The civilian defense counsel stated that he had the same objection, that taking anybody out of school for this process was not proper aggravation evidence.

The military judge stated that at this point he was going to overrule since there had not been enough of an answer to indicate to whether it was related to the process or something else.

After my interactions with the accused, I felt very sad for the fact that I looked so forward to joining the military and the first person that we were taught to respect in the military was capable of this.  We were taught to look up to him in boot camp and to take what he said with all respect.  When you respect somebody, you don’t think they’re capable of doing this.  It did affect my view of other Chiefs at first, but not so much anymore.  I was afraid to talk to a lot of Chiefs at my command in Virginia, I kept to myself a lot, I didn’t really want anything to do with any Chiefs in particular because I just felt that they didn’t respect the military as much as they should, but throughout the time, I’ve learned differently and it doesn’t really affect my outlook on Chiefs anymore because I realize that no all Chiefs have this.  
I would never feel comfortable working under the accused, and not even in the same command.  I’m not even comfortable being on the same base with him.  

With regard to my interactions with the accused and whether it’s affected my schooling, I was called out of my schooling probably every 2-3 weeks.  It’s hard to concentrate and learn what you’re supposed to be learning with this going on the back of your mind.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The assistant trial counsel stated that their next witness was MA1 Lowery.

[END OF PAGE]

MASTER-AT-ARMS FIRST CLASS CARMEN LOWERY, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:

DIRECT EXAMINATION
Questions by the assistant trial counsel:

Currently I’m an RDC at RTC Great Lakes.  I’ve been an RDC for 3 years in May.  During that time I’ve done nine pushes on paper, ten because I fourth wheeled one.
I have worked with the accused, he was my brother Division’s lead push last July to September, and I did a push with him.  During this push, I would interact with him on P-days’ mainly, where all of us have to work so much together, it’s processing days, and after that we integrate, he took care of his Division and we took care of ours.  During integration time that’s when everybody takes care of their own Recruits.  I’ve had sufficient interaction with the accused to develop an opinion of him as an RDC, but I can’t compare it with anything else because that was the only Division that I pushed with him.  

Compared to other RDCs, I have an opinion of him, he did what he needed to do to graduate his Recruits.  He was at work when I saw him, and pretty much he’d close the door and he did what he did behind closed doors when we were integrated, and that’s pretty much it.  It was a little bit hard for me to work with him because there was hardly any communication, at least with the Petty Officers.  I would not work with him again.
CROSS-EXAMINATION

Questions by the civilian defense counsel:

Usually when they’re behind closed doors, if his partners are working there, then there’s more than just him alone.  We have three RDCs and do give ourselves time off, so there’s times when he’s there by himself.  During training days, you can have two RDCs off at any given time.  I was never off that often.  My lead pushee was pretty much a Rev to TAPS kind of person, and I had a hip-hop, a brand new RDC who just got his red rope, so I was hardly ever off, but that’s just my work ethic.  I don’t know if SK1 Nurse or MA1 Matias were off very much, they were in my brother Division.  They were always at work when I saw them, but I don’t keep their schedules because they were not my partners.  When the doors closed, I don’t know who’s behind closed doors, unless I go across the way and see who’s there.

REDIRECT EXAMINATION

Questions by the assistant trial counsel:

I understand that the accused has been found guilty of fraternization.  

The civilian defense counsel objected to the question, “In your opinion, would you ever be an RDC again?” on the grounds that it was outside the scope of cross.

The military judge sustained the objection.

There being no further questions, the witness was duly warned, excused subject to recall and withdrew from the courtroom.

The assistant trial counsel stated that their next witness was Master Chief Wedo.

MASTER CHIEF ANTHONY L. WEDO, U. S. Navy, was called as a witness for the prosecution, was sworn and testified in substance as follows:
DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Anthony Lee Wedo.  I’m currently stationed at RTC Great Lakes.  I’ve been a Master Chief for 3 years, and I’ve been in the Navy for 28 years and 3 days.  With regard to a brief rundown of the my career up to this point, five small boys, one frigate, one cruiser, one DDG, two DDs, and this is my fourth shore duty tour.  At RTC I’m the Military Training Director and LCPO in charge of approximately 600 plus staff and, at any one given time, about 6,000 to 7,000 Recruits.

Being an RDC means that you have to display the highest level of standards, the Recruits constantly are observing your actions, professionalism, behavior.  At the end of a Division push, they mimic some of your actions.  You’re leading and training the future of the Navy and it’s just imperative that you set the standard and the example.  RDCs follow the RDC Creed, which is “These Recruits are entrusted to my care.  I will train them to the test of my ability.  I will develop them into smartly disciplined, physically fit, basically trained Sailors.  I will instill in them by my own example the highest standards of honor, courage and commitment.”

I know the accused has been found guilty of fraternization.  

The defense counsel objected to the question, “In your opinion can he ever be an RDC again?” on the grounds that under RCM 1001 the government gets to lay the foundation that exists of any knowledge of his character or past performance, and that the witness had not testified anything about observing him.  

The military judge sustained the objection at this time.

The accused was an RDC.  We were in the same Chief’s Mess together and I know of him.  I’ve heard about his service.  

The defense counsel objected to the question, “Based on that, do you have an opinion as to whether he can be an RDC again?” on the grounds that foundation had not been laid.

The military judge overruled the objection stating that he believed sufficient foundation had been laid.

Under no circumstances would the accused be able to return as an RDC.  With regard to what a “Chief” means, it’s actually quite complex, and when we go through the season of induction, depending on what year you’re talking about, transition, initiation, we hold a significant amount of training, we conduct rigorous physical fitness, we are constantly mentoring and challenging the new selectees to test them as to whether or not they’re going to be genuine Chief Petty Officers.  Chief Petty Officers in the Navy are held to the highest standard, they have to be loyal to the command, the mission accomplishment, and at the same time take care of the Sailors that are entrusted to their care within their Divisions or Departments, and it’s imperative that the Chief is the example to follow.  All your junior Sailors should want to be a Chief.  In my opinion, the accused can absolutely not be an effective Chief.

With regard to how staff misconduct affects morale at RTC, it’s pretty broad, but from a personal level, right now we have about 

500-600 Recruits graduating that I should probably be there for.

The civilian defense counsel objected.

The military judge sustained the objection.

The civilian defense counsel asked that the last answer be stricken.

The military judge advised the members that they were not to consider the last portion of the testimony.
Besides court appearances, it affects RTC because the staff at RTC has a very difficult job on a daily basis.  Typically RDCs put in anywhere from 10-16 hour days.  With the accused removal from that position, somebody else was forced to pick up his Division and his future responsibilities as a RDC.  As it is, RTC is undermanned and we’re constantly faced with manipulating schedules and RDC’s duties to fill the requirements to train those Recruits.  
Because the accused is a Chief, from a First and Second Class Petty Officer level, which encompasses most of the RDCs at RTC, they have to be wondering what’s going on in the Chief’s Mess.

The civilian defense counsel objected on the grounds that it called for speculation.

The military judge sustained the objection and advised the members to disregard that portion of the testimony about speculation.

In my experience, that misconduct affects morale negatively.

CROSS-EXAMINATION

Questions by the civilian defense counsel:

RDCs have really long days, 10-16 hours.  I can’t explain why Lowery would say that they were off all the time.  The RDCs have a busy schedule.  
Fraternization is a pretty serious charge.  

The assistant trial counsel objected to the statement, “Pembleton went right back to work after fraternization,” on the grounds that there was no evidence before the court.

The military judge sustained the objection.

Fraternization is a pretty serious charge.

The assistant trial counsel objected to the question, “You sent a Chief right back to work after you found that he fraternized?”

The military judge stated that he would allow that question.
We sent Chief Pembleton back to work.  The facts may be slightly different, but his case was fraternization.  

The assistant trial counsel objected to the question, “What about Welker, do you know him?” 

The military judge stated that he was going to allow the defense to develop this line of questioning.

I do know Welker, but I wasn’t familiar with his case.  Welker was also a Chief.  

There being no further questions, the witness was warned, excused subject to recall and withdrew from the courtroom.

The prosecution had nothing further to offer.

The civilian defense counsel requested a short recess prior to presenting the defense case.

The court-martial recessed at 1133 hours, 30 April 2010.
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The court-martial was called to order at 1139 hours, 30 April 2010.
The military judge and all parties previously present were once again present, including the members.

The defense counsel stated that they would like to call Margie Natividad as a witness.

MARGIE NATIVIDAD, Civilian, was called as a witness for the defense, was sworn and testified in substance as follows:

DIRECT EXAMINATION

Questions by the assistant trial counsel:

My name is Margie Natividad.  We live in Zion, Illinois.

Questions by the civilian defense counsel:

I am married to the accused, Chief Michael Natividad.  We have one child, Patricia, she’s over there.  We’ve been married almost 12 years.  We met in the Philippines and then we came here.  

Being a Navy wife means sacrifice.  When my husband is away, it’s really difficult for us, especially for my daughter.  When my husband and daughter are at home, they are really playful, wrestling and everything, and I’m not that type.  
I work at the Navy Exchange.  We just bought a new home last year and our mortgage is $2100.00, including taxes and insurance.  We have two cars and the Jeep Cherokee’s payment is $283.00 and the Aviator’s payment is $243.00.  We have insurance on these cars and that’s $600.00 for 6 months, about $100.00 a month.  Fuel is $50.00 a week, $200.00 a month.  Our food bill is about $300.00 to 400.00 per month.  For entertainment, we like to watch movies and sometimes eat out.  Now, since we have more bills to pay, we watch a movie maybe once a month or once in 2 months.  We have credit card debt and the total is $600.00 to $700.00.  We try to save money, but we cannot save any more, we’re living paycheck to paycheck now.  I also send money to the Philippines to take care of family and that’s $500.00 to $600.00.  If they didn’t get that money, it would be a hardship [Crying] because my dad is on medication right now.
If my husband wasn’t with me, it would be a hardship for us, especially for my daughter, she’s a smart girl and she knows what we’re going through right now.  I explained to her yesterday what we’re going through because we came here yesterday to watch the trial, and then she asked her dad, “Why are the Recruits doing that to you?  You’ve been a good Chief to them.”  It’s fair to say he would be affected by his absence.

There being no further questions, the witness was excused and resumed her seat in the gallery.

The civilian defense counsel requested a short recess.

The court-martial recessed at 1148 hours, 30 April 2010.
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The court-martial was called to order at 1151 hours, 30 April 2010.
The military judge and all parties previously present were once again present, including the members.

The civilian defense counsel stated that the accused would present an unsworn statement.

UNSWORN STATEMENT
The accused made an unsworn statement as follows:

Honorable Judge, Honorable members of the jury, sir, I wrote out a lot of stuff to show you guys my sincerity about my apology, but this thing doesn’t really matter because I can’t find exact words or sentence to describe how I feel, how much I owe you guys for coming over here, wasted your time, brought you guys inconvenience, not just the jury, but even the court, but even those members all in the back.

I wasted your time.  I know you guys have--I’m sorry, I know you gentlemen--ladies and gentlemen, you’ve got better things to do instead of sitting here discussing what happened in that short period of time with my lapse of judgment, but I assure you that was just temporary and it’s never going to happen again.  I learned my lesson today and, like I said, I will move on.  I’m still a good Chief and I will always be.  I am proud to be part of the Mess.

And to my wife, Margie, Patricia, I’m sorry for what I’ve done.  I love you though.

Master Chief, I know I made a mistake, and I apologize for that.  

My fellow Chiefs, please, if you would, give me another chance to prove myself.  I know I tarnished the anchor that you guys provided to me.  I willing to polish it back, clean it up, and I can prove it out of the fleet.  I can do better things.  

And, gentlemen, please put a consideration due to those things, the testimonies of Master Chief and--and those people that work for, not to mention my service record, that lengthy 15 years that I had, and also please think about those people, those pilots that jumped in the aircraft that I fixed and they put their lives in--in my hands and they basically trusted me because they know that I’m trustworthy.  

If you can only give me another chance to keep my anchors, I promise you are never going to see me in this situation again.  What happened was just temporary, it was a lapse of judgment.  

And like I said, I would like to apologize again to everybody.  I can’t find the words to describe how sincere I am.  I can’t--I’ve been--I’ve been scribbling ever since, but I can’t--I can’t even make the proper sentence to show you guys.  I’m sorry.
The civilian defense counsel offered Defense Exhibits C and D for identification into evidence.  

There being no objection, the military judge admitted Defense Exhibits C and D for identification into evidence as Defense Exhibits C and D.  

Defense Exhibits C and D were published to the members.

The defense had nothing further to present.

The assistant trial counsel requested a 39(a) session.

The court-martial members withdrew from the courtroom.
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The assistant trial counsel again requested to put in the testimony of Chief Watkins as rebuttal evidence to the good military character evidence presented by the defense in Defense Exhibit C, as well as the information contained in the accused’s unsworn statement and this being just a lapse in judgment, he’s learned his lesson, and the previous good military character evidence from Master Chief Spaddy, as well as his service record book.
The military judge denied that application.

Neither side had any further matters for the record.

The military judge ascertained from counsel for both sides that they were prepared to argue on sentencing.

The military judge stated that he was going to ask the members if they wanted to take a lunch break now, since they’ve been here since 0700 this morning, or listen to arguments, instructions and go directly into deliberations.

Neither side had any concerns about that.

The court-martial members returned to the courtroom.
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The military judge advised the members that at this time counsel were prepared to present argument on sentencing, and explained the sentencing procedure to them.  He then asked the members if they desired a recess or continue on with the case.
The President stated that the members desired to continue on.

The trial counsel presented argument on sentencing.
The civilian defense counsel presented argument on sentencing.

The military judge instructed the members that the maximum punishment which could be adjudged for the offense of which the accused had been found guilty was:



Confinement for 12 months;


Two-thirds forfeiture of pay for up to 12 months;



A fine or a combination of forfeitures and fine not

to exceed two-thirds pay per month for up to 12 months; 

Reduction to pay grade E-1; and


A bad conduct discharge.
The military judge further instructed the members concerning the procedures for voting, the responsibility of the members, and the matters the members should consider, in accordance with R.C.M. 1005(e).  
The members were given Appellate Exhibit XLVIII, the Sentence Worksheet, and Defense Exhibits C and D.

The members had no questions on the instructions and stated they were ready to deliberate on sentence.
Neither side had any objections to the instructions as given by the military judge.

The court-martial closed at 1226 hours, 30 April 2010.
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The court-martial opened at 1402 hours, 30 April 2010.

The military judge and all parties previously present were once again present, including the members.

The military judge ascertained from the President of the court that the members had reached a sentence, that it was reflected on the Sentence Worksheet and that he had signed the Sentence Worksheet at the bottom.

The bailiff retrieved the Sentence Worksheet from the President of the court and delivered it to the military judge.

The military judge perused the Sentence Worksheet and stated that it appeared to be in order.

The bailiff retrieved the Sentence Worksheet from the military judge and delivered it to the President of the court.

The President announced the following sentence:



To be reprimanded; and

To forfeit $1,929.00 of your pay per month for 1 month.
The military judge thanked the members for their participation and service in the case and advised them as to what they could discuss about the case.
The court-martial members withdrew from the courtroom.
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The military judge ascertained from the defense counsel that an appellate rights statement had been marked as Appellate Exhibit XLIX.
The military judge questioned the accused concerning the accused’s understanding of his post-trial and appellate rights.  The accused stated that he understood his post-trial and appellate rights, and that he had no questions concerning them.

The accused indicated his desire to have the record of trial and the Staff Judge Advocate Recommendation served on Lieutenant Griffo, his defense counsel.

Neither side had anything further to offer.

The court-martial adjourned at 1407 hours, 30 April 2010.
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