U.S. v. WACKER


Defense Argument:

The essence of this case is regret. The activities in New Orleans between Captain Douglas Wacker (“Wacker”), Ms. Jessica Brooder (“Brooder”) and Mrs. Elizabeth (Easley) Cook (“Easley”) were consensual acts between willing and able adults. The accusations made by Easley and Brooder stem from regret that they had cheated on their boyfriends and done something that they felt was out of their moral character. The accusation by Ms. Nicole Cusack (“Cusack”) arise only after finding out that Wacker had intimate relations with two other women during their five month consensual sexual relationship. Although Ms. Cusack noted that there was no agreed upon exclusivity in their relationship, she did agree that it was a relationship founded upon both physical and emotional ties. Only once she believed that she had been betrayed by Wacker did she allege that he had drugged her, similar to the allegations by Easley and Brooder.

Let us be clear, there was no evidence presented by the Government that drugs were involved. Only the lay opinions of Easley, Brooder, Cusack, friends, and family, establish any foundation of the use of any type of date-rape drugs. In the alternative, even if there was evidence, there is absolutely no evidence that Wacker was the perpetrator of such a heinous act. Any intimation by the Government of such actions is defamatory and a sly way of connecting these two completely separate interactions between consenting adults.

The testimony is clear that Easley and Brooder do not remember in part or in whole many of the activities on the evening of 3 April 2007 and morning of 4 April 2007. However, the statements of Ms. Rebecca (Barker) Abdullah (“Barker”) and Mr. Daniel Cook (“Cook”), show that Brooder and Easley were out with friends for a night of drinking on Bourbon Street and drank several drinks, including hand grenades and shots, over the period of at least 5-6 hours. The exact amount is unknown by any witness, however, it is clear that there was excessive drinking, but not to the point that anyone in the group expressed sincere concern. Even when Barker was about to leave Razoo and asked Wacker to ensure Easley and Brooder made it back to the hotel safe, Brooder and Easley stated they wanted to stay out. 
Evidence exists in Brooder’s debit or credit card account that three daiquiri’s were purchased by her after having left Razzoo, when only Brooder, Easley, and Wacker were still out. The Government, after the previous referral of charges, had the opportunity, and it was requested by the Defense, to subpoena such records, however, they declined to do so. Such evidence would show that Brooder and Easley were not unconscious and a server, accountable for ensuring that patrons are not overly intoxicated to the State of Louisiana for his liquor license, served the three of them at that time through a purchase made by Brooder herself.
At this daiquiri bar, there was discussion of threesomes and a three-way kiss. A mutual agreement was made by the three between the daiquiri stand and the hotel to rent a separate room for the three to engage in intimate relations. While in the room, but before any nudity actually occurred, Easley had massaged the shoulders of Wacker, and there was kissing and fondling by all three. After seeing Brooder go into and return from the bathroom, under her own cognizance, and began to hook up with Wacker, Easley stated, “I can’t do this,” or words to that effect, which show an understanding, recognition, and awareness by Easley, and at the very least an appearance of consciousness by both women at the time, that they knew what was happening. Easley’s departure for a period in excess of 40 minutes, and her return to not only her room, but a return to room 1008, first to pick up Brooder, then again to tell Wacker, “I can’t believe I stood up for you,” is demonstrative that she did not believe anything was inappropriate until after speaking with both Barker and Cook.

Easley’s journal tells the remainder of the story. It includes the regret the women had, the guilt they felt, and their own attempts to appease the boyfriends who they betrayed. The story goes on to allege that they must have been drugged, and even if they were not, that is the only thing they will believe to this day. They find no fault in their own actions, but only in Wacker’s actions that night. Their belief is founded on the pressure, both internal and external (by friends and family), to press their case forward. They withhold doing so for several days, and then they limit their reporting to the University of San Diego. After several months and an impartial hearing by a preponderance of the evidence, a panel finds Wacker not responsible for any misconduct. The women, once again, feel betrayed and their anger becomes more pronounced, at which point their belief in Wacker’s guilt becomes cemented, despite evidence to the contrary. 

A belief is a powerful thing, but it is not evidence of guilt of any crime. To allow beliefs and feelings to take over in the absence of credible evidence and testimony is to upend the system of justice and law. Regardless of Brooder and Easley’s feelings and beliefs, Wacker committed no crime on 3-4 April 2007, and should not continue to be punished by such unfounded allegations.

In the matter of Cusack, Lowder, and Gorman, there is no substantive evidence that Wacker ever intended to impede anyone’s testimony. Gorman and Lowder even stated such under oath to the Investigating Officer. This is an element of the offense of obstruction of justice and therefore the Government fails to meet the evidentiary burden of such charges whether under Article 134 or under Article 133.

In the fact that the Government is charging the same acts under Articles 80 and 120, as under Articles 133 demonstrates clear multiplicity and the Investigating Officer should recommend dismissal of all of those specifications for which the Government has not met its evidentiary burden, which should be all of the charges, but at a minimum the Article 133 charges which attempt to apply the 2008 Manual for Courts Martial (MCM) specifications to Articles 80 and 120, despite the fact that all the allegations occurred in 2007 and are under the purview of the 2005 edition of the MCM. 
The Government, through its own witnesses, has shown that the activities of Brooder, Easley, and Cusack with Wacker were all consensual acts performed by able and willing adults. It is merely a case of regret and revenge. As such, it is requested by the Defense that the Investigation Officer report such and find that Wacker is responsible for no misconduct. 
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