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26 Aug 10
From:
  Accused
To:
  Judge Advocate General of the Navy (Code 20), Washington Navy Yard, 716 Sicard Street SE, Suite 1000, Washington, DC 20374-5047

Via:   (1) Trial Counsel

       (2) Commanding Officer, 12th Marine Corps District, MCRD San Diego
       (3) Staff Judge Advocate, MCRD San Diego
Subj:  APPLICATION FOR UCMJ ARTICLE 69(b) APPEAL OF SUMMARY COURT

       MARTIAL CONVICTION ICO JOSE BRITO, SGT, USMC
Ref:   (a) Article 69(b), UCMJ 
       (b) JAGINST 5800.7C (JAGMAN), paragraphs 0104 and 0162
       (c) Rule for Court-Martial 1201(b)(3)
       (d) MCO P1050.3H

Encl:  (1) Complete record of trial ICO US v. SSgt Brito, USMC [the 

           accused does not possess this entirely and is requesting 
           that the Government produce this document to include with 
           this Application for appeal]

1. Pursuant to the references, Sgt Brito, the Accused in a summary court martial, through counsel; requests that his record of trial, transcripts and evidence be reviewed in accordance with Article 69(b), UCMJ, to determine if there was error during his trial that was prejudicial to the substantial rights of the accused.  

2. Pursuant to the references, the following basic information pertaining to this application is provided:

a. Name of applicant:  Jose L. Brito
b. SSN and Branch of Service: xxx-xx-3183, United States Marine Corps

c. Present Grade:  Sergeant
d. Accused’s address for purposes of this appeal [Attorney’s Address]: Capt C. P. Hur, Defense Section, Bldg 12, 1st Floor, MCRD, San Diego, CA 92140
e. Date of Trial:  30 September 2009
f. Place of Trial:  MCRD, San Diego, CA

g. Convening Authority:  12thMCD, MCRD, San Diego
h. Article 64 Review Officer’s Title:  Review Officer, MCRD, San Diego, CA
i. Type of Court-Martial and Sentence:  Summary Court-Martial, reduction from E-6 to E-5, Forfeiture of $1874.00 pay per month for 1 month, suspended for six months.

j. Offenses convicted for:  1x Specification of Article 107 and 2x Specification of Article 134.

k. Grounds for Relief:  Error prejudicial to the substantial rights of the accused as explained below.

l. Specific Prejudice from Error Cited:  Please see the paragraphs below.

3.  Sgt Brito received ineffective assistance from a defense counsel in that he was advised to accept the convening authority’s offer of a summary court-martial and to plead guilty to the three charges that he was factually not guilty of:  wearing an unauthorized voluntary service medal and a combat action ribbon.  

4.  The attachments indicate that Sgt Brito was actually awarded and did receive a voluntary service medal.  Through an administrative oversight, the VSM was never entered into his OMPF even though he received it in a ceremony
5.  The attachments indicate that Sgt Brito rated a combat action ribbon per his OIC and his battalion commander.  Through an administrative oversight, Sgt Brito was not processed to receive the CAR that he had earned.

6.  The false official statement charge stems from Sgt Brito telling the investigating officer (truthfully) that he rated both the VSM and CAR.
7.  RELIEF REQUESTED:  I respectfully request that the Judge Advocate General or other officials order a verbatim transcript produced of the entire trial and that the transcript and motions attached to the entire record of trial be reviewed for prejudicial error that denied the Accused a fair trial.  Once prejudicial error is found, I request that the Accused’s conviction be vacated and that he be restored to the rank of SSgt.  
8.  I respectfully request that I be notified in writing of the Judge Advocate General’s decision on this application.  Any correspondence may be sent to me at the address listed above in paragraph 1d.  Thank you.  I swear that the contents of this letter are true and correct to the best of my knowledge, so help me God.





J. L. BRITO
RDC
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