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 TO EXCLUDE EVIDENCE:  DNA expert testimony and DNA evidence
31 August 2010




I.  Nature of Motion.

The defense hereby moves the court, pursuant to Rule for Court-martial 906(b)(13) to exclude certain evidence from being offered by the Government at trial:  DNA evidence.
II.  Summary of Facts.

a. Capt Wacker is accused of rape, attempted rape and a few article 133 and 134 offenses concerning what was actually the beginning of a consensual threesome between three unmarried adults (including feloow law students Jessica Brooder and Elizabeth Easley) in a Royal St. Charles hotel room located near the famous Bourbon Street in New Orleans, LA.  
b. The Government introduced DNA evidence at the April 2010 Article 32 in this case that resulted in the investigating officer noting in his 32 report:  “and it was determined that Wacker’s DNA was on the crouch area of the shorts presumable from sperm contained in any of Jessica’s vaginal discharge that had occurred while she was wearing those shorts.”

c. However, no evidence was disclosed to the IO or defense at or prior to the April 2010 Article 32 that the DNA evidence the Government relied upon had been contaminated.

d. On about 14 June 2010, trial counsel Capt Evan Day disclosed to the defense in discovery that on 8 December 2008, USACIL DNA examiner Christie Johnson wrote regarding the DNA tests in this case: [image: image1.emf]
e. The SJA referenced was Col Stephanie Smith, the first SJA and later Battalion Commander of Capt Wacker (the SUSPECT) before UCI was uncovered in this case and Capt Wacker was transferred to MCAS Miramar on about 24 November 2009.  
f. On 9 January 2009, NCIS SA Burge wrote USACIL DNA examiner Ms. Christie Johnson and told her that he did not have probable cause to search Capt Wacker and obtain a DNA sample from him unless she could tell him that male DNA was obtained from the shorts of Ms. Brooder.  That memo follows.
g. [image: image2.emf]
h. DNA samples from the complaining witnesses Jessica Brooder and Elizabeth Easley were retrieved prior to 9 January 2009.  
i. DNA samples from Capt Wacker were not obtained until later because on about 26 January 2009, NCIS Special Agent Burge requested Captain Wacker give a voluntary DNA swab sample, to which Captain Wacker refused.  Special Agent Burge then issued a search warrant issued upon alleged probable cause by Brigadier General Salinas for the DNA swab.  
j. According to the email (above—dtd 9 January 2009) from Special Agent Burge, there was no probable cause for a search of Captain Wacker based on the findings of USACIL—until SA Burge told USACIL that was what he needed. 
k. The Government’s disclosure of DNA analysis at USACIL is convoluted (see attached exhibits to this motion, specifically Bates 443 to 453).  
l. There are several entries demonstrating contamination and inconclusive results by lab workers. 
m. According to the Government’s evidence provided, the Government’s DNA examiners were attempting to test for DNA on an article of clothing obtained from a person.
n. Apparently, the first test for DNA resulted in a contamination of some sort as indicated by this memo from Government Bates Stamp 444.
o. Specifically, the first test showed no DNA sperm as being present.  See Bates 444.
p. However, a different male other that the male whose DNA they were seeking was detected.  See Bates 444.
b) [image: image3.emf]
c) [image: image4.emf]
d) At Bates Stamp 445, Ms. Johnson apparently wrote: [image: image5.emf]
e) The documents appear to record that the contamination of the DNA sample resulted in Government Agents first concluding that no sperm was present and that a male’s DNA other than a suspect’s was on the clothing sample of a victim.
f) These DNA examination documents are very confusing, show errors and were produced by the Government in this case in discovery to the defense.

g) The documents appear to record that such a conclusion did not support the DNA analysts’ theory; therefore Government Agents then retested the sample to make sure that only one particular male’s DNA came from a victim’s clothing sample.  
h) The defense reaches this conclusion based on the Government’s own discovery records given to the defense after the Article 32 concluded in April 2010.
i) The records produced by the Government in discovery to the Defense, and attached to this motion, show 1.  They were going to rush the DNA examination because of the needs of the SJA to kick Capt Wacker out of law school (Bates 309), 2.  NCIS SA Burge told the DNA examiner exactly what he needed her to find in order for him to have probable cause to search Capt Waclker (Bates 408), 3.  Records reflect that DNA analysis conducted by USACIL and produced in as discovery in this case concluded in no semen being found and DNA from another male being found during DNA tests (Bates 443 to 452), 4.  DNA tests and retests were done to ensure that Capt Wacker’s DNA was found exactly like SA Burge originally requested (Bates 401).

III.  Discussion (law and analysis).  

A. The results of the Government’s analysis of DNA in this case must be excluded because the DNA of Capt Wacker was obtained from an improper search, in violation of Capt Wacker’s 4th Amendment rights.


The Fourth Amendment requires that “no Warrants shall issue, but upon probable cause.” U.S. Const. amend. IV.  Probable cause exists when there is sufficient information to provide the

authorizing official “a reasonable belief that the person,

property, or evidence sought is located in the place or on the

person to be searched.” Military Rule of Evidence (M.R.E.)

315(f)(2).  See also MRE 314, discussing the burden of the government in proving consent to search by clear and convincing evidence.

In Gallo, CAAF stated that “when there are misstatements or improperly obtained information, we sever those from the affidavit and examine the remainder to determine if probable cause still exists.” United States v. Gallo, 55 M.J. 418, 421 (CAAF 2001); see also United States v. Mason, 59 M.J. 416,

422 (CAAF 2004).


Here, a command authorization to search Capt Wacker and obtain his DNA resulted from the NCIS SA Burge telling the DNA examiner he needed her to find male DNA in order for him to have probable cause.  There was no blind, impartial test done here.  One Government Agent told the other Government Agent exactly what he needed in order to nail his perp.  According to Bates 444 disclosed by the Government, a DNA test conducted at USACIL showed “no DNA and sperm present.”  See Bates 444 entry provided by the Government in discovery:  [image: image6.emf]

The entirety of records from Bates 443 to 452 show numerous errors by the DNA examiner Christie Johnson and the same DNA lab at USACIL.  From these confusing documents provided by the Government, the inference should be made (given the burden in this 4th Amendment search matter is on the Government) that apparently the DNA examiner then retested again and this time found male (Capt Wacker’s or some other person’s?) DNA…just like SA Burge and the SJA needed: [image: image7.emf]

The convoluted and confusing DNA documents provided by the Government in discovery cast doubt as to whether probable cause existed for the Government to obtain Capt Wacker’s DNA without his consent.  Per MRE 314, the burden is on the Government to show by clear and convincing evidence that Capt Wacker’s DNA was obtained upon a valid search authorization supported by lawful probable cause.
B. The Government’s DNA evidence is not reasonably reliable for scientific purposes and the evidence produced in support of this motion shows it was results oriented in order to convict Capt Wacker.



Aside from the concerns raised above about the probable cause to search Capt Wacker and obtain his DNA sample, there is another reason the DNA evidence in this case should not be admitted at trial:  it is scientifically unreliable in this case.


The case United States v. Latorre, 53 MJ 179 (CAAF 2000) is helpful in this situation. Lattorre held that if special knowledge is necessary to assist the trier of fact, experts may testify using information reasonably relied upon by other experts in the particular field.  However, Lattorre also held that the proffered expert testimony must be relevant and helpful to the fact-finder, and the basis of the expert opinion must be scientifically sound considering factors such as whether the theory has been tested, whether it has been reviewed by others in the area, and whether it has gained general acceptance. 


In Lattore, the government did not lay an adequate foundation for expert testimony where:  (1) there was no showing that expert’s methods and conclusions were accepted by the scientific community at large or had even been reviewed by it; (2) the expert’s conclusions were based upon his own work; (3) the expert’s description of his work was too cursory; (4) the expert’s work was based on a study group which was too limited; and (5) it was not apparent how this work, per se, was relevant or useful to the fact-finder).

The DNA examination in Capt Wacker’s case appears to be even more flimsy than the expert testimony in Lattore.  This is because of the results oriented analysis.  First, USACIL received briefing by the SJA and the NCIS agent to rush the DNA tests and also what exactly they needed the results to show so that they could search Capt Wacker.  The SJA and NCIS agent told the DNA examiner what they wanted, when they wanted it and why it was needed.  These are disclosures the impartial/objective USACIL DNA examiner had no need or proper reason to know.  Then, there are the Government’s disclosures at Bates 443 to 452, which reveal numerous mistakes at this lab including DNA contaminations, no semen being found at first, other male DNA being found during primary tests and then later excluded during retests.  Whether Bates 443 to 452 concerns Capt Wacker or some unknown males needs to be reevaluated and explored in depth.  However,  the trial of US v. Wacker (in front of a panel of members) is not the place to retest DNA evidence.

Another help case to review is United States v. Ellis, 68 M.J. 341 (CAAF 2009).  Ellis held that MRE 702-705 and 403 operate to establish a simple four-part test for admissibility of expert testimony: (1) was the witness qualified to testify as an expert? (2) was the testimony within the limits of the expert’s expertise? (3) was the expert opinion based on a sufficient factual basis to make it relevant?, and (4) does the danger of unfair prejudice created by the testimony outweigh its probative value?.  

 
Ellis went on to say that there can be no hard and fast rule as to what constitutes sufficient information and knowledge about the accused necessary for an expert’s opinion as to an accused’s rehabilitation potential; the sufficiency of the facts and data are analyzed on a case-by-case basis.  

 
It is because of the prong “(3) was the expert opinion based on a sufficient factual basis to make it relevant?” that the defense asks the Court to exclude the DNA evidence.


Here, the DNA evidence indicates that at this USACIL lab and with the DNA analysis in this case someone other than an accused was the source of DNA on an accuser’s clothing.  Here, the DNA evidence first indicates that no semen was found after the first examination.  There is no explanation as to whether this concerns Capt Wacker or some other male.  Most alarming, the DNA test and retests in Capt Wacker’s case were done under the shadow of NCIS SA Burge telling the DNA examiner what he needed the conclusion to be in order for him to have probable cause to search Capt Wacker.  The SJA even directed that the DNA examination be expedited so as to kick Capt Wacker out of law school quick enough so that he could not go to MOS school.  These developments are very disturbing.  There is therefore insufficient factual basis that Captain Wacker is the source of the DNA on the article of Ms. Brooder’s clothing.

The defense anticipates that the Government will argue that these tests and retests go to weight, not admissibility.


However, this scientific evidence is so complicated that the members may very well be confused and unable to comprehend whether or what actual contamination occurred in this case or other cases and that there were actually overt instructions from the SJA and NCIS on how the tests should turn out.  

Furthermore, this evidence was not presented to the Defense until after the most recent Article 32 hearing, although it was in the hands of the Government in 2009 and had previously been requested by the defense in discovery before UCI occurred in the first case.
IV.  Relief Requested.

The defense respectfully requests that the Government be prevented from eliciting testimony, introducing evidence, or arguing any of the following subject areas:

1. That no DNA evidence be entered into evidence in this case by the Government.
V.  Evidence and Burden of Proof.

a.  The defense requests live production of the following witnesses by the Government at the motion hearing (synopsis of testimony is in parenthetical):  

· Christie Johnson, Forensic Biologist at USACIL (as referenced in the fact’s section and analysis of this motion)
· SA John Burge (as referenced in the fact’s section and analysis of this motion)

· Jessica Brooder (as referenced in the fact’s section and analysis of this motion)

· Colonel Stephanie Smith (as referenced in the fact’s section and analysis of this motion)

· Dean Kevin Cole, USD School of Law (met with government officials regarding the decision to remove Capt Wacker from law school)

· Donald Goodwin, USD Dean of Student Affairs (met with government officials regarding the decision to remove Capt Wacker from law school)

· Carrie Wilson, USD law school assist dean (met with government officials regarding the decision to remove Capt Wacker from law school)

· All Government employees involved with the chain of custody and analysis of the contaminated DNA samples.  (as referenced in the fact’s section and analysis of this motion)
 b.  The following exhibits are provided:  
Exhibit A- memo by Johnson regarding SJA 
Exhibit B- email from SA Burge to Ms. Johnson
Exhibit C- letter of Johnson dtd 15 Jan 09
Exhibit D- Wacker Bates stamp 289-304 chain of custody photos
Exhibit E- Wacker bates stamp 305-355 forensic DNA examination docs
Exhibit F- Wacker bates stamp 356-408 dna test docs
c.  The burden is on the Government to prove that its search of Capt Wacker was made properly, consistent with Capt Wacker’s constitutional rights.  The burden is on the Government to prove its position by clear and convincing evidence.  
VI.  Argument.
The defense desires oral argument. This motion was served on the Court and parties on 31 August 2010.
                           /s/                            
                           C. P. HUR

   
Captain, USMC



Detailed Defense Counsel
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