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DEFENSE MOTION TO DISMISS:  
failure of the Government to possess any evidence to support a charge
30 April 10


1.  Nature of Motion.  


Pursuant to RCM 907(b)(3)(A), the Accused moves that the charges be dismissed on several legal grounds, to include a failure of evidence to support the Government’s charges.  

2.  Summary of Facts.

a. The Government has charged Maj Scarselli with various Article 92 offenses (including fraternization and hazing) as well as Article 107 offenses related to allegedly not taking a PFT in December 2008 and obtaining a grey belt MCMAP certificate under false pretenses.  
b. The 30 July 2009 and 12 August 2009 statements of Maj Scarselli, that form the sole basis of Charge III, specifications 2, 3 and 4 were dismissed.  Without this evidence a conviction for charge , specification on the charge sheet is impossible.

c. Capt Thomas Beck, among others (to include Capt Knobel and GySgt Montes) witnessed the December 2008 PFT of Maj Scarselli (that was monitored by SSgt James Baker) that Maj Scarselli is accused of lying about.
d. Capt Knobel (along with Capt Beck) will testify that Maj Scarselli did in fact take a PFT in December 2008 monitored by SSgt Baker, that Maj Scarselli planned a Big Bear camping trip, that Maj Scarselli was opposed to hazing and fraternization and that Maj Scarselli maintained good order and discipline and 29 Palms, PMO in general.

e. GySgt Montes will testify that that Maj Scarselli took a PFT in December 2008 and that good order and discipline was enforced and encouraged at PMO under Maj Scarselli.  He will also say that Maj Scarselli did not condone or tolerate hazing or fraternization.
f. SSgt Baker, a Marine convicted of stealing 19 air conditioners from the Government after Maj Scarselli refused to intervene on SSgt Baker’s behalf; will be the Government’s sole evidence at trial that Maj Scarselli did not take that December 2008 PFT.  Therefore, with the high burden of proving its case beyond a reasonable doubt; the Government cannot achieve a conviction for Charge, Specification at trial.
g. Regarding the obtaining of the MCMAP grey belt, Corporals Corns, Vela and Milazzo all witnessed Maj Scarselli undertake this training with SSgt James Baker.
h. Again, the Government’s sole evidence that Maj Scarselli did not do MCMAP grey belt training is the testimony of SSgt Baker.  Therefore, the Government cannot achieve a conviction for Charge, Specification at trial.
i. Regarding Charge III, Specifications 6, 7 and 8 and Charge IV, Specifications 1, 2 and 3; Lance Corporals Angenend, Dixon and Beebe will each testify that they have no knowledge Maj Scarselli ever personally directed that they be hazed, nor to their knowledge did Maj Scarselli have knowledge they were being hazed.  
j. Additionally, Angenend and Dixon will claim they were hazed because their SNCOIC (SSgt James Baker) put them on working parties around PMO for three weeks after their barracks mate fell asleep in the shower and flooded their barracks room while Angenend and Dixon slept and did not wake or help their roommate.

k. Additionally, Beebe will not claim he was hazed but will say that after he was caught in bed with another Marine’s wife, Beebe was forced by his SNCOIC to give briefs about the consequences of adultery to other PMO Marines along with briefs about other regulations.   

l. This makes a conviction on Charge III, Specifications 6, 7 and 8 and Charge IV, Specifications 1, 2 and 3 impossible at trial.  The Government has no evidence that Maj Scarselli ever directed that anyone be hazed.
m. Regarding Charge, Specification ; GySgt Buchananan will testify that Maj Scarselli did not attempt to influence his meeting with the IG, David Gill; nor did Maj Scarselli ever attempt to have GySgt Buchananan tell the IG anything that was not true.  This evidence makes a conviction of the Government’s charge , specification on the charge sheet impossible.

n. GySgt Buchanan will testify that Maj Scarselli never gave him, nor any SNCO’s loyalty oaths.   This evidence makes a conviction of the Government’s charge , specification on the charge sheet impossible.
o. As a supplement to the Defense motion to dismiss for UCI; after preferral of charges, the special court martial convening authority LtCol McGowan told Capt Knobel that he should unlearn the lessons of Maj Scarselli and that Maj Scarselli was a bad leader.

p. During the course of the IG Investigation, Capt Knobel attempted to bring evidence to LtCol McGowan’s attention that would disprove some of the allegations being made by the IG against Maj Scarselli.  LtCol McGowan told Capt Knobel to “save it for the defense.”

q. Similarly, Capt Knobel attempted to bring evidence of SSgt Baker’s torture of Marines at PMO (to include placing human beings inside cages) to the special court martial convening authority LtCol McGowan’s attention.  LtCol McGowan responded that he was not interested in prosecuting Baker because he had already been adjudicated (For stealing 19 air conditioners, worth over $15,000, and hazing Marines, SSgt Baker received NJP).

r. Maj Scarselli’s reporting senior, Col Green, the G7 at 29 Palms, came to believe that Maj Scarselli was guilty of misconduct after he read Mr. David Gill’s inspector general investigation.  Consequently, Maj Scarselli received an adverse fitness report before his case was adjudicated.  
3.  Discussion.  

A.  Certain charges and specifications should be dismissed because the Government has no evidence and can prove that no violation of law took place.


RCM 907(b)(1)(B) that a specification shall be dismissed if it fails to state an offense.  RCM 907(b)(3) says that a specification may be dismissed upon timely motion by the accused if the specification is so defective that it substantially misled the accused, and the military judge finds that, in the interest of justice, trial should proceed on remaining charges and specifications without undue delay.


“When a specification is vague or indefinite, a bill of particulars may be used "to inform the accused of the nature of the charge with sufficient precision to enable the accused to prepare for trial" and to protect the accused from "another prosecution for the same offense."  United States v. Saintaude, 56 M.J. 888, 889 (A.C.C.A. 2002), citing United States v. Williams, 40 M.J. 379, 381 n.2 (C.M.A. 1994) (quoting Rule for Courts-Martial [hereinafter R.C.M.] 906(b)(6) discussion). However, "[a] bill of particulars cannot be used to repair a specification which is otherwise not legally sufficient."  United States v. Saintaude, 56 M.J. 888, 889 (A.C.C.A. 2002).


“The Government's prosecutorial duty requires that it not "permit the continued pendency of criminal charges in the absence of sufficient evidence to support a conviction." ABA, Standards for Criminal Justice (1986), Standard 3.8(a). Additionally, the trial counsel had an ethical obligation to recommend that any charge or specification not warranted by the evidence be withdrawn. JAGINST 5803.1A of 13 July 1992, enclosure (1), Rules of Professional Conduct, Rule 3.8(a).”  United States v. Howe, 37 M.J. 1062, 1064 (N-M.C.M.R. 1993), overturned on other grounds relating to the admission of evidence at sentencing, see United States v. Driver, 57 M.J. 760, 764 (N-M.C.C.A. 2002).


“When the evidence is lacking, it is improper to refer a charge to trial or to continue to maintain an improperly referred charge.”  United States v. Henderson, 2002 CCA LEXIS 133 (N-M.C.C.A. June 14, 2002), concurring.  

Here the evidence is lacking for most if not all of the charges.


For example, no evidence supports Charge I (that Maj Scarselli engaged in a conspiracy with MGySgt Humberston).  Humberston is facing his own charges and cannot testify in Maj Scarselli’s case unless given immunity.  There are a number of Marines that have already submitted affidavits stating how Maj Scarselli did not intimidate them regarding their interviews with the inspector general (see Affidavits of Cpl Corns, Cpl Vela, Capt Knobel, GySgt Montest, Mr. Brown, etc.).


Regarding Charge II (that Maj Scarselli violated an order to cease and desist from debriefing Marines following their IG interviews) there is no evidence to support this charge.  The IG investigation alleged that a GySgt Buchanan was allegedly asked questions by Maj Scarselli following his IG interview, but GySgt Buchanan will not say that Maj Scarselli debriefed or did anything improper.  


Charge III concerns various offenses (including that Maj Scarselli lived with MGySGt Humberston, that he had a PMO unit function where underage drinking was allowed, that he condoned hazing when Marines received extra duties for misconduct, etc.).  Please read the affidavits attached with this motion and see that there is no evidence that Maj Scarselli promoted hazing or the maltreatment of Marines.  To the contrary, the affidavits will show that Maj Scarselli enforced good order and discipline at PMO and truly cared about taking care of his Marines.  


Charge IV (that Maj Scarselli maltreated Marines Beebe, Dixon and Angenend) is similarly unsupported by the evidence.  Those Marines will themselves say that Maj Scarselli did not personally direct that they receive improper punishment (if in fact it was improper to make a Marine that commits misconduct to conduct menial labor).  Those Marines will also say that they have no personal knowledge that Maj Scarselli was even aware of these duties as referenced by the charge sheet.

Charge V (false official statement charges) related to Maj Scarselli supposedly lying about taking a PFT in December 2008, planning for a Big Bear camping trip, doing MCMAP training with SSgt Baker in Spring 2008 and debriefing Marines following IG interviews; is also unsupported by the evidence.  The attached affidavits disprove these charges.  In particular, please read the affidavits of Capt Beck, Capt Knobel, GySgt Montes, Cpl Corns and Cpl Vela.  Those affidavits and the testimony from the defense requested witnesses will indicate that most of the charges on this charge sheet spring from the untruthful and disgruntled mouth of a SSgt James Baker who was fired from PMO after he was caught stealing approximately 18 air conditioners.  

4.  Relief Requested.  The defense respectfully requests the following relief:  

a.  That all charges in this case be dismissed with prejudice. 

5.  Evidence and Burden of Proof.  

a.  The defense requests production of the following witnesses by the Government in support of its motion:  

· Mr. David N. Gill
· Capt Kristopher Knobel
· Capt Thomas Beck
· SSgt James Burton
· Cpl Corns
· Cpl Vella

· Cpl Mozillo

· LCpl Jeremy D. Angenend

· LCpl Russell D. Dixon

· LCpl Andrew Beebe

· GySgt Jesus Montes

· GySgt Roy Buchannan
· Sgt Daniel J. Ellestad

· Col Thomas Quoss

· MGySgt John P. Humberston

· Col Tim A. Green

· Robert T. Lemmons

· LCpl Joseph Hopkins
b. The following defense exhibits are provided:

· Exhibit A:  charge sheet
· Exhibit B:  Capt Beck emails
· Exhibit C:  Capt Knobel emails
· Exhibit D:  Affidavits in support of Maj Scarselli
c.  Burden of proof:  The burden is on the defense, the moving party, to prove all of its alleged facts by the standard of a preponderance of the evidence.  
6.  Argument.  The defense desires oral argument. 
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 Civilian Defense Counsel
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