VIRGINIA:  IN THE CIRCUIT COURT FOR THE fillin "" \d ""PRIVATE 
CITY OF NEWPORT NEWS

HUSBAND,


Plaintiff,

v.

CASE NO  *******

WIFE,


Defendant

RESPONSE TO DEFENDANT’S MOTION TO DISMISS AND

 MOTION FOR SANCTIONS AGAINST DEFENDANT


COMES NOW THE PLAINTIFF, HUSBAND, by counsel and for his Response to Defendant’s Motion to Dismiss and his Motion for Sanctions Against Defendant states the following:

Response to Defendant’s Motion to Dismiss for Lack of Jurisdiction


On April 4, 2005 Defendant filed in this action a Motion to Dismiss for Lack of Jurisdiction.  This was filed in response to Plaintiff’s Notice and Motion to Suspend Spousal Support which is currently pending for hearing on June 26, 2006 before this Court.


In her Motion papers, Defendant represents as the procedural history of the case that this Court has been divested of jurisdiction over this divorce matter by a removal to the U. S. District Court for the District of Connecticut on July 11, 2005.  A statement of the facts as they have unfolded based on the pertinent pleadings follows.

On June 27, 2005, Plaintiff’s counsel served Defendant with notice of a hearing before this Court, set on July 12, 2005, for entry of the final divorce decree. (Exhibit A). The final decree was prepared based on this court’s rulings after a three-day trial before this Court at which Defendant was present.    One day before the July 12, 2005 hearing, Defendant filed a petition for removal to the federal court in Connecticut, a notice of removal, a motion for temporary restraining order and preliminary injunction, and motion for stay of proceedings, (collectively, Exhibit B) in an attempt to delay entry and enforcement of the final divorce decree by this Court.  

Defendant’s petition and motions were never granted by the U. S. District Court.  Instead, on July 12, 2005, the U. S. District Court issued an order for Defendant to show cause no later than August 12, 2005 as to why it should not dismiss the petition for removal for lack of jurisdiction (See Exhibit C page 2 and authorities cited therein).  In that order, the Court ruled

[t]he action WIFE attempts to remove to this court is a divorce action in which HUSBAND seeks a final decree of divorce.  Such an action is not removable to federal court.

The U.S. District Court further stated that it denied the preliminary injunction because Defendant had no probability of success on the merits, based on the lack of jurisdiction of the federal courts lacked over divorce matters. The motion for stay was summarily dismissed.

As further grounds for the inappropriate nature of Defendant’s pleadings filed in the Connecticut federal court, the U. S. District Court stated that a Virginia court action could not be removed to the U.S. District Court for the District of Connecticut, pursuant to 28 U. S. C. section 1446(a), as this was the improper venue.


On October 5, 2005, the U. S. District Court summarily dismissed the petition for removal. (Exhibit D).  In addition, in Exhibit D at page 8, the Court stated:

The court finds that WIFE many meritless motions, considered in light of the fact that she filed her removal motion the day before HUSBAND’S divorce action against her was scheduled for a hearing regarding a final decree of divorce, (WIFE Aff. ¶5 [Dkt.No. ****]), give rise to an inference that she has filed her removal motion, and possibly also subsequent motions in this court, to delay her Virginia divorce proceedings.  WIFE’S filings have “mulitplie[d] the proceedings in [this] case unreasonably and vexatiously.”  Sanctions are therefore permitted under 28 U.S.C. §1927.  At the present time, the court in its discretion declines to impose monetary sanctions should she continue to file frivolous motions in this case now that it is closed in this court. 


On October 25, 2005, the District Court ruled that Defendant’s Motion for Reconsideration and Motion for Reversal, and her Motion for Extension of Time were denied, once again citing the Court’s lack of jurisdiction. (Exhibit E).  Pursuant to Defendant’s request, the District Court further reviewed the matter and issued yet another order on October 11, 2005 affirming that the matter was properly dismissed for lack of jurisdiction. (Exhibit F).


In response, WIFE filed an appeal in the U. S. Court of Appeals for the Second Circuit, dated November 2, 2005. (Exhibit G). Defendant filed multiple pleadings in these proceedings.  Finally, on December 22, 2005 the Court of Appeals granted Plaintiff’s motion to dismiss for lack of subject matter jurisdiction. (Exhibit H). On February 24, 2006, the Court of Appeals entered an order granting Plaintiff’s motion for sanctions against Defendant for a frivolous appeal, (Exhibit I) stating:

…that WIFE, in bad faith, unreasonably and vexatiously, has pursued frivolous appeals in this Court, and that sanctions are warranted. 

The Court of Appeals granted Plaintiff a judgment for costs and attorney’s fees in the amount of $10,840.00 against Defendant and barred her from filing any further pleadings, other than a single petition for rehearing, rehearing en banc or for certiorari, except upon sworn, written proof that the sanctions had been paid.  This judgment has been docketed in the Newport News Circuit Court Clerk’s office and is the subject of the pending matter before this Court. 


Upon information and belief, despite the Court of Appeal’s injunction against further pleadings other than the one limited exception, Defendant has continued to file pleadings in the Court of Appeals. In addition, she has filed a Notice of Appeal to the United States Supreme Court on March 2, 2006, and a Petition for Certiorari, which petition is still pending.(Exhibit J).

  
In the current action before this Court, Plaintiff is asking for an offset against court-ordered spousal support for the amount of attorney’s fees awarded as sanctions against Defendant by the Court of Appeals for Second Circuit. In response to this, Defendant has filed her motion to dismiss, in a misguided attempt to prevent reopening of this case.  She states that the Court has no jurisdiction based on removal to federal court, which has been addressed above.

Defendant states that this Court lacks subject matter jurisdiction because neither Plaintiff nor Defendant have resided in the Commonwealth for the 6 months preceding filing of the motion to reopen.  What she fails to recognize is that Virginia Code Section 20-97 is a jurisdictional statute controlling the initial filing of a divorce suit, not a motion to reopen a suit over which this Court clearly had subject matter jurisdiction. (Exhibit K). At least one of the parties was a resident of the Commonwealth for the six months immediately preceding the initial filing of the divorce suit. There is no requirement that the parties continue to reside in the Commonwealth after a divorce suit has been filed, but only for the six months prior to filing.  The Court had jurisdiction to proceed with the divorce action and to issue a final decree of divorce. 

Further, under Virginia Code Section 20-109, the Court maintains jurisdiction to enforce and modify its spousal support orders. (Exhibit L). This is precisely what Plaintiff has asked the Court to do in its motion to suspend payments of spousal support previously ordered.  Defendant’s statement that this court has no in personam or in rem jurisdiction is misplaced in that the parties and the marital estate were property before this Court pursuant to the divorce suit.

Motion for Sanctions


Virginia Code section 8.01-271.1 provides that a party’s signature on a pleading is a certification by her that she has read the pleading and is filing it in good faith, not for any improper purpose such as to harass or to cause unnecessary delay or needless increase in the cost of litigation. (Exhibit M). Further, the last paragraph of 8.01-271.1 states that

[i]f a pleading, motion, or other paper is signed or made in violation of this rule, the court, upon motion or upon its own initiative, shall  impose upon the person who signed the paper or made the motion, a represented party, or both, an appropriate sanction, which may include an order to pay to the other party or parties the amount of reasonable expenses incurred because of the filing of the pleading, motion, or other paper or making of the motion, including a reasonable attorney’s fee. Emphasis added.

Under this section, Defendant’s Motion to Dismiss is sanctionable for two reasons.  First, she has filed a “bad faith” pleading by misrepresenting the facts in the case, as described above. Second, Defendant’s motion appears to demonstrate that she is continuing to repeat her pattern of filing frivolous pleadings for the sole purpose of causing delay of the enforcement of the money judgment granted Plaintiff by the Second Circuit Court of Appeals, thereby further increasing Plaintiff’s attorney’s fees.  

Consequently, Plaintiff moves this court for an order dismissing Defendant’s Motion to Dismiss and ordering her, as an appropriate sanction, to pay Plaintiff his attorney’s fees and costs incurred in this matter.  Plaintiff further prays that any such judgment by this Court take the form of further suspending his spousal support payments to Defendant until such judgment is paid.







HUSBAND







By:_________________________________


   





Of Counsel

ATTORNEY

ATTORNEY ADDRESS

(TELEPHONE)

(FACSIMILE)

CERTIFICATE


I hereby certify that a true copy of the foregoing Notice and Motion was mailed this _______ day of April, 2006 to WIFE, WIFE’S ADDRESS.




___________________________
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