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5800
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24 Jan 11

From:  Trial Counsel 

To:    Defense Counsel
Subj:  NOTICE OF CERTAIN DEFENSES IN THE CASE OF UNITED STATES V. CAPT DOUGLAS WACKER, XXX XX 3913 USMC
Ref:
(a) MCM (2008 ed.)

(b) Defense ltr dtd 24 Jan 11

1. The government is in receipt of your letter purporting to offer notice of certain defenses in the subject case. This letter is to advise you that your “notice” of certain defenses is deficient under the relevant provisions of the Manual for Courts-Martial, and that the government will oppose any attempt to offer certain defenses without proper compliance with the applicable law regarding disclosure.

2. With regard to the defense of alibi, pursuant to R.C.M. 701(b)(2), “such notice by the defense shall disclose, in the case of an alibi defense, the place or places at which the defense claims the accused to have been at the time of the alleged offense… and the names and addresses of the witnesses upon whom the accused intends to rely to establish any such defenses” (emphasis added). Your pro forma recitation that you intend to offer an alibi defense (among numerous other defenses, some of which are either legally nonexistent or plainly irrelevant to this case) fails to meet the requirements of this rule.

3. R.C.M. 701(b)(2) also requires the defense to notify the trial counsel of its intent to “introduce expert testimony as to the accused’s mental condition,” should the defense seek to introduce such evidence regarding the accused’s purported lack of mental responsibility. Your letter provides no such notice.

4. Finally, your stated intent to offer evidence of the accused’s lack of mental responsibility raises a significant concern, particularly in light of the current stage of the trial. R.C.M. 706 provides that “if it appears… that there is reason to believe that the accused lacked mental responsibility for any offense charged or lacks capacity to stand trial, that fact and the basis of the belief or observation shall be transmitted through appropriate channels to the officer authorized to order an inquiry into the mental condition of the accused.” The defense has never requested an inquiry under this rule. 
5. At this time, the government is not aware of any grounds to believe that the accused at any time lacked mental responsibility for the charged offenses. However, because the defense has now raised the issue, it is necessary out of an abundance of caution to alert the military judge to the issue of the accused’s mental responsibility, and the potential need for an R.C.M. 706 inquiry.
6. Therefore, I respectfully request a response from you regarding the following matters: (1) whether the defense still intends to pursue the defense of lack of mental responsibility, (2) whether the defense intends to present expert testimony regarding such a defense, and (3) whether the defense desires an R.C.M. 706 inquiry and, if not, why defense does not believe that such an inquiry is appropriate. The government will raise the issue with the military judge either once you have responded to this letter or, if you do not respond, after a reasonable period of time.
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E. S. DAY

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served on detailed defense counsel by electronic mail on 24 Jan 11.
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�EMBED WordPro.Document���








[image: image2.wmf]_1046781339.unknown

