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From:  Detailed Defense Counsel

To:    Convening Authority
Via:   Staff Judge Advocate  
Subj:
REQUEST FOR DISAPPROVAL OF THE FINDINGS AND/OR CLEMENCY IN U.s. v. DOUGLAS S. WACKER, CAPT, USMC
Ref:   (a) RCM 1105
       (b) RCM 1106

       (c) RCM 1107

Encl:  (1) Letters of Recommendation from Members
       (2) Letters of Recommendation from Good Character Witnesses
       (3) Record of Results of Trial

       (4) Sentencing Worksheet with Recommendation that Conviction be Set 

           Aside

       (5) Sentencing Instructions, United States v. Capt Wacker, USMC
       (6) Awards & Decorations

       (7) Master Brief Sheet and Fitness Reports IRT Capt Wacker
       (8) Notice of Consideration for Disenrollment from the Excess Leave 

           Program (Law)/ELP(L)
       (9) Response to ELP Disenrollment via Counsel (Puckett & Faraj, P.C.)

       (10) Notice of Disenrollment from the Excess Leave Program 

            (Law)/ELP(L)

       (11) Letter of Indefinite Suspension from Assistant Dean Wilson, USD 

            School of Law 

       (12) Article 34 Letter from Acting SJA, MCRD dtd 14 Jul 09 

       (13) Referral of Charges ICO U.S. v. Wacker dtd 13 Jul 09
       (14) Withdrawal and Dismissal of Charges ICO U.S. v. Wacker dtd 18 

            Nov 09

       (15) Referral of Charges ICO U.S. v. Wacker dtd 26 May 10

       (16) Email from Col J. R. Woods, Subj: Promotion Issue dtd 21 Jan 10
       (17) Notification of Promotion Withhold and Possible Removal from the 

            Fiscal Year 2010 Major Promotion List

       (18) Letter from Mr. Warren C. Schmitt IRT DLAB Score

       (19) Email from Haytham Faraj, Esq. (Maj, USMC Ret.), Subj:   

            Misconduct and Interference with a Judicial Proceeding by Col   

            Stephanie Smith
       (20) Letter from Haytham Faraj, Esq. (Maj, USMC Ret.), Re: Misconduct 

            and Unlawful Interference with a Judicial Proceeding in the Case 

            of United States v. Capt Douglas Wacker
1.  Sir, as provided in the references, the defense now requests that the single specification of Article 133, UCMJ, conduct unbecoming of an officer and a gentlemen, be disapproved and/or clemency granted in the above referenced case per RCM 1105 and 1107.  After a four year investigation by the University of San Diego, New Orleans Police Department and District Attorney’s Office, and the U.S. Marine Corps both at MCRD and 3d MAW, not to mention charges that included rape and attempted rape; Capt Wacker was acquitted of all charges he was facing except that the panel found him guilty of lying in an unsworn statement to a University of San Diego administrative hearing board about not having sex with Jessica Brooder; an offense that was not charged while he was at MCRD, but only after the misconduct by senior officials caused the case to be removed to 3d MAW.  It is implied that the members found sex did occur, but that it was consensual.
2.  After weighing the transgression of Capt Wacker for these particular circumstances, the members adjudged “no punishment” after sentencing and specifically recommended that his conviction be set aside and clemency be granted per RCM 1106 and 1107.
3.  As you can see from Enclosure 1, the members have written recommendations that again ask that the conviction be set aside.  Some members recommend non-judicial punishment.  One member recommends a non-punitive letter of caution.  Others are silent on the matter of how the conviction is set aside, only that it should be set aside.  In light of the fact that “no punishment” was the official sentence from the sentencing authority (the members), non-judicial “punishment” would go against the official sentence conveyed by the members.  A formal reprimand, censure, was authorized as punishment during sentencing, however, the members elected not to enforce such punishment, instead relying on “no punishment” and the discretion of the Commanding General.  Therefore, in light of the members request for a reprimand, it is requested that Capt Wacker be given a non-punitive letter of caution.
4.  This offense should be seen for what it is; a lapse in judgment that happened four years ago when the officer was under the enormous stress and threat of false allegations that he raped two women when in actuality the conduct was consensual.
5.  Capt Wacker of early-2007 made a mistake by putting himself in a situation that did not comport with the expectations of a Marine Corps officer.  He takes full responsibility for his actions and failure to uphold the responsibilities of an officer and a gentleman, and understands that the process which he has endured was avoidable had he made proper decisions at the time.  However, he is not the same man today as he was back then and you should consider the four years of positive work, ethical conduct, and reflection on his conduct that Capt Wacker has displayed since then.  Specifically, his academic success put him in the top one-third of his class in law school, demonstrating his discipline and dedication to the law education program to excel and set an example for his fellow students and Marines.  His extracurricular activities including working at every level of the state courts (Superior Court, Court of Appeal, Supreme Court), working for the U.S. Attorney’s office and his achievement in negotiations, trial-advocacy, and appellate advocacy competitions went above and beyond what is expected of Marine officers in the law education program.  Additionally, Capt Wacker has demonstrated his proficiency as an officer of the highest caliber.  He was in the top 10% of his OCS Class in 2000, top one-third of his TBS class in 2002, top 10% of the Communication & Information Systems Officer Course in 2002, selected as one of only ten officers to attend the Law Education Program in 2006, and his GCT score of 143 and DLAB score of 130 (the administrator of the DLAB test stated that his score was the third highest he had ever seen; a score of 110 is required for the most demanding languages including Arabic, Chinese, Korean, and Pashto) show that he is a superior candidate for further honorable service as a communications officer, judge advocate, or any number of the officer billets that require comprehensive language training.  Although, humbly, he is willing to serve in the Marine Corps in any billet which he can provide a substantial impact to the operational nature of the Marine Corps.  Furthermore, Capt Wacker has now settled down and has been married to his wife, Dalliana, for over one year, and he has taken responsibility as a stepfather to his eight year old son, Kenny, while he and his wife are expecting a child in September-October of this year. He is now personally and financially responsible for the safety, growth, and well-being of his family.  His financial situation has been further complicated by the need to hire civilian counsel and pay for all of his tuition and books through the ELP(Law) program, totaling over $200,000 in debt.  Furthermore, his wife has been on bedrest since her first trimester of pregnancy and has been unable to contribute financially to family expenses; she is unable to return to work until after the birth.
6.  Even officers can make mistakes and Capt Wacker accepts full responsibility for his own.  He asks that he is given the opportunity to still have a career in the Marines.  He has demonstrated success and aptitude in whatever billet he has been assigned and hopes to continue his career to provide exemplary dedication and professionalism to his work and fellow Marines and to demonstrate that Marines can overcome their faults and still serve honorably.  Despite being disenrolled from the law education program preemptively through actions made by senior officers at MCRD and having his degree withheld by the University of San Diego, his superiors of the last four years each attest to his ability to succeed in various assignments under adverse circumstances.  He has served over 13 years in our Corps presently.  His wife is pregnant with their child and they are under enormous financial hardship in large part due to the expense of defending the rape charges and the fact that he owes over $150,000 in student loans for attending the University of San Diego School of Law.  Please allow him to move beyond this incident.
7.  Please give him the chance to prove that he can have a career in the Marines by giving him a non-punitive letter of caution as an official reprimand for his past conduct and disapprove the conviction determined by the general court martial.  The field grade officers that spent two weeks listening to all the evidence and testimony all recommended the conviction be set aside so that Capt Wacker can have a future.  The members wrote that Capt Wacker deserves a second chance and they would personally be willing to serve with him in the future.
8.  If a non-punitive letter of caution is inappropriate in your judgment for this conduct that occurred four years ago and before an administrative hearing board, then Capt Wacker will of course consider any other mercy you might grant him.  However, considering this is a relatively minor transgression that did not merit any punishment, including a formal reprimand or dismissal, from the members and that which happened four years ago, a non-punitive letter of caution would be most appropriate for the special circumstances of this case.  A decision to defer the conviction to a non-judicial punishment would put Capt Wacker in no better of a position in regards to promotion, advancement, or ability to receive his degree than the current federal conviction that hangs over his head and directly contradicts the imposition of “no punishment” sentenced by the members.  
9.  We have provided some of the critical documents that account for the basis of our request and hope that you will take the time to carefully review them.  We respectfully reserve the right to submit additional matters under RCM 1105 within the prescribed time limits of the Rules.

10.  Thank you for your time and consideration of this matter.  If I can be of any further assistance to you I can be reached at christian.hur@usmc.mil or by phone at (619) 524-8713. 






   C. P. HUR
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