Firm No. 40151

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, LAW DIVISION

CHRISTOPHER S. CYNOWA,

)







)





Plaintiff,

)







)




v.




)

No. 08
L 403







)



CSSS, INC., et al



)







)




Defendants.

)

DEFENDANTS’ MOTION TO COMPEL

larry carver to answer deposition questions

and to complete evidence deposition

Defendants CSSS, Inc., Lisa Wolford, and William F. Slater (“Defendants”), pursuant to Illinois Supreme Court Rule 219(a), move to compel Larry Carver to answer questions posed during his evidence deposition on July 31, 2009, which he refused to answer, and to complete his evidence deposition.  In support of their Motion, Defendants state as follows:

1. Plaintiff’s complaint alleges claims for defamation, false light, and intentional infliction of emotional distress. Plaintiff alleges these claims arose in connection with the termination of Plaintiff’s at-will employment by Defendants.  

2. On June 3, 2009, the Clerk of the Circuit Court of Cook County issued a subpoena on behalf of Plaintiff for Larry Carver, former Executive Vice President of CSSS, commanding Carver to appear for an evidence deposition in Illinois.  (Ex. 1.)  

3. Carver, a resident of the State of Virginia, accepted service of Plaintiff’s subpoena and ultimately agreed to travel to Chicago for his evidence deposition scheduled for July 31, 2009.  (Ex. 2.)  In this respect, Carver consented to the jurisdiction of the Court for purposes of his evidence deposition.  Lee v. Hyster Co., 156 Ill. App. 3d 214, 218, 509 N.E.2d 586, 589 (1st Dist. 1987) (“Clearly, a witness may always voluntarily consent to having his deposition taken at any location); Bania v. Royal Lahaina Hotel, 37 Ill. App. 3d 661, 664-65, 347 N.E.2d 106 (1st Dist. 1975) (“In Illinois jurisdiction over the person may be conferred by consent).    

4. Carver traveled from Virginia to Illinois and his evidence deposition went forward as planned on July 31, 2009.  During the deposition, Carver refused to answer several questions and otherwise limited further questioning by Defendants’ counsel based on his incomplete responses.

5. In order to complete the deposition at a later date, Defendants’ counsel reserved Defendants’ right to complete Carver’s deposition.  (Ex. 3 at 157-58.)

6. Supreme Court Rule 219(a) provides that if a deponent refuses to answer any question the proponent may move for an order compelling an answer if such refusal was made without substantial justification.  Lynch v. Mullenix, 48 Ill. App. 3d 963, 965, 363 N.E.2d 645, 647 (3d Dist. 1977) (affirming trial court’s grant of plaintiff’s motion to compel and for costs based on deponent’s refusal to answer questions posed during deposition.)

7. Here, there is no justification for Carver’s refusal to answer; he simply refused to do so.  The lines of questioning Defendants are legitimate areas of inquiry exploring Carver’s credibility, bias, and motives in testifying for the Plaintiff despite previously being on the defense team of the Defendants.  

8. Carver was a member of the defense team in this case.  However, while employed by CSSS, Carver attempted to take an IRS Contract from CSSS through a competing subcontracting company that Carver had set up for that purpose.  In addition, upon leaving CSSS, Carver – once among the core group of managers working with Wolford and Defendants’ counsel to defend against Plaintiff’s claims – began working with Plaintiff’s counsel to assist Plaintiff in this case.  Defendants also learned that Carver has a history of misrepresentation when it suits his interests.  This history includes past business dealings in which he has had a judgment entered against him for fraudulent misrepresentation.

9. These are legitimate areas of inquiry because they relate to Carver’s credibility, bias, and motives in testifying and working for the Plaintiff despite previously being on the Defendants’ defense team in this case.  In addition, questioning related to Carver’s history of fraud and misrepresentation show his motive to be untruthful when it suits his interests.  See Thompson v. Petit, 294 Ill. App. 3d 1029, 1034-35, 691 N.E.2d 860, 864 (1st Dist. 1998) (noting admissibility of evidence of prior similar tortious or wrongful conduct to establish purpose, intent, motive, or knowledge in a civil action); Wernowsky v. Economy Fire & Casualty Co., 106 Ill. 2d 49, 477 N.E.2d 231 (1985).  Accordingly, the Court should require Carver to answer not only those questions he initially refused but also to answer  questions reasonably related thereto.  
10. In addition, discovery and certain timely disclosures which have occurred since Carver first appeared for his evidence deposition on July 31, 2009, have raised matters about which the Defendants did not have any opportunity to inquire at his previous deposition.  Therefore, the Defendants will need time to pursue such lines of inquiry. 

11. Assuming Carver’s reasonable cooperation and responsiveness, Defendants do not anticipate needing more than two additional hours to complete their cross-examination.

Conclusion

WHEREFORE, for the foregoing reasons, Defendants respectfully request that the Court grant their Motion and enter an Order:

(1) Compelling Larry Carver to appear for the completion of his evidence deposition within fourteen (14) days;

(2) Compelling Larry Carver to answer the questions he refused to answer at his evidence deposition on July 31, 2009 and questioning reasonably related thereto;

(3) Permitting Defendants to complete Larry Carver’s evidence deposition by pursuing such additional lines of questioning as may be reasonably related to disclosures or discovery in this matter since Larry Carver initially appeared for his evidence deposition on July 31, 2009; and

(4) Any other relief the Court deems just and appropriate. 

Dated:  January __, 2011


Respectfully submitted, 

CSSS, Inc., Lisa Wolford, and WILLIAM F. Slater 






By:
______________________________







One of their attorneys







Kevin B. Duff












John E. Murray







Rachlis Durham Duff & Adler, LLC







542 South Dearborn, Suite 900







Chicago, Illinois 60605







(312) 733-3950







(312) 733-3952 (facsimile)

� For example, Carver refused to answer and otherwise limited further questioning as follows:





Q:	So at the time of that [IRS Contract and Carver’s buying into a subcontracting company] -- roughly what time frame was this?





A:	I'm not sure what the relevance of that is with this … I'm not going to answer your question.





* * *





Q:	What were the names of the five businesses?  What were the names of those companies [that Carver testified he had previously owned]?





A:	It’s not relevant … I’m not allowing you to go on a witch hunt.  I’m not allowing your client to do a witch hunt.





(Ex. 4 at 140-44, 155-57.)
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