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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS
ISSUES PRESENTED
I

UNITED STATES v. MARCUM PROVIDES THE FRAMEWORK FOR DISTINGUISHING BETWEEN CONSITUTIONALLY-PROTECTED AND CRIMINAL CONDUCT UNDER ARTICLE 125, UCMJ.  ARE THE MARCUM FACTORS FUNCTIONALLY EQUIVALENT TO ELEMENTS OF ARTICLE 125, UCMJ, SUCH THAT THEY MUST BE PLEADED, INSTRUCTED UPON, AND PROVED BEYOND A REASONABLE DOUBT?  

II
THE MILITARY JUDGE RULED THAT THE ADULTERY EXCEPTION UNDER M.R.E. 504(c)(2)(A) PERMITS HIM TO COMPEL A SPOUSE’S ADVERSE TESTIMONY AND IS NOT LIMITED TO THE ALLEGED ADULTERY.  THE MILITARY JUDGE THEN ORDERED APPELLANT’S WIFE TO TESTIFY, AGAINST HER WISHES, ABOUT HIS ALLEGED ADULTERY AND OTHER CHARGED OFFENSES.  DID THE MILITARY JUDGE ABUSE HIS DISCRETION AND, CONTRARY TO TRAMMEL V. UNITED STATES, CAUSE APPELLANT’S WIFE TO IMPROPERLY TAINT THE MEMBERS?
III

APPELLANT CONTESTED SPECIFICATIONS 1, 5, AND 6 OF CHARGE VI.  THE CONTESTED SPECIFICATIONS DO NOT ALLEGE THE TERMINAL ELEMENT UNDER ARTICLE 134, UCMJ.  DO THE SPECIFICATIONS STATE AN OFFENSE?
IV
ATTEMPT CRIMES REQUIRE SPECIFIC INTENT TO COMMIT THE TARGET OFFENSE.  UNDER UNITED STATES V. JONES AND UNITED STATES V. McMURRIN, ADULTERY IS NOT A CRIME, BUT RATHER, IS AN EXAMPLE OF CONDUCT THAT COULD SATISFY THE ELEMENTS OF ARTICLE 134, UCMJ.  HERE, APPELLANT CONTESTED THE SOLE SPECIFICATION OF CHARGE I — ATTEMPT TO COMMIT ADULTERY.  DOES THE SPECIFICATION FAIL TO STATE AN OFFENSE?

V

THE SOLE SPECIFICATION UNDER CHARGE II ALLEGES A VIOLATION OF ARTICLE 86, UCMJ, “ON OR ABOUT 29 JUNE   . . .” BUT DOES NOT ALLEGE A YEAR.  DOES THE SPECIFICATION FAIL TO STATE AN OFFENSE?

VI

APPELLANT PLEADED GUILTY TO SPECIFICATIONS 2, 3, AND 7 UNDER CHARGE III, THE SOLE SPECIFICATION UNDER ADDITIONAL CHARGE II, AND SPECIFICATIONS 1 AND 2 UNDER ADDITIONAL CHARGE III.  THE SPECIFICATIONS DO NOT ALLEGE THE TERMINAL ELEMENT UNDER ARTICLE 134, UCMJ.  DO THE SPECIFICATIONS STATE AN OFFENSE?




Statement of Statutory Jurisdiction


Appellant’s approved court-martial sentence included a dismissal.  Accordingly, his case falls within this Court’s jurisdiction under Article 66(b)(1), UCMJ.

Statement of the Case

In a mixed pleas case, a military judge sitting as a general court-martial convicted Appellant, pursuant to his pleas, of: 

· One specification of failure to go under Article 86, UCMJ;

· One specification of violating a lawful general order under Article 92, UCMJ;

· One specification of conduct unbecoming an officer and gentleman under Article 133, UCMJ;

· Two specifications of fraternization under Article 134, UCMJ;

· One specification of solicitation to disobey a general regulation under Article 134, UCMJ;

· Two specifications of breaking restriction under Article 134, UCMJ; and

· One specification of solicitation to alter an official document under Article 134, UCMJ.
 

A panel of members sitting as a general court-martial convicted Appellant, contrary to his pleas, of:

· One specification of attempting to wrongfully have sexual intercourse with a woman not his wife under Article 134, UCMJ; 

· One specification of violating a lawful general order under Article 92, UCMJ; 

· Two specifications of sodomy under Article 125, UCMJ;

· One specification of adultery under Article 134, UCMJ; and

· Two specifications of solicitation under Article 134, UCMJ.
 

Appellant was sentenced to forfeiture of all pay and allowances, confinement for 6 months, and a dismissal.
  The convening authority approved the adjudged sentence and, with the exception of the dismissal, ordered the sentence executed.

Statement of Facts


From late 2009 through 2010, Appellant worked as the director of the Installation Personnel Administrative Center (IPAC) aboard Marine Corps Air Station Beaufort.  The alleged misconduct in this case occurred over a long period of time during which Appellant was the IPAC director.  And most of the alleged misconduct revolves around Appellant’s relationships with his subordinate Marines and/or their spouses.    
Offenses involving Sergeant MV and his wife, SV

As the IPAC director, Appellant was in charge of several sections and numerous Marines.  At that time, Sergeant (Sgt) MV worked at IPAC as one of Appellant’s non-commissioned officers (NCO).
  Sgt MV was dealing with some personal issues and frequently confided in Appellant.
  As a result, the two developed a close friendship.  Their friendship was strengthened by the fact that SV, Sgt MV’s wife, worked with Appellant’s wife AP.  In time, the two families began socializing together.
  The relationship grew beyond professional and Appellant often invited Sgt MV and his wife over to his house for dinner.
  The gatherings usually involved alcohol.
  The relationship between the two couples was “open” — sex was a frequent conversation topic and the couples sometimes watched pornography together.
  For this conduct, Appellant was convicted of fraternizing with Sgt MV.


In December 2009, SV invited Appellant to her house while Sgt MV was at work.
  Appellant accepted the invitation and went to Sgt MV’s house.  Nobody else was home besides Appellant and SV.
  The two began kissing.
  Initially, SV had second thoughts, but she also “wanted to go forward with it.”
  She allowed Appellant to perform oral sodomy on her to climax.  Immediately thereafter, Appellant had sexual intercourse with SV and he climaxed.
  SV testified that after having sex with Appellant she was “happy” but “overwhelmed.”
  Throughout the encounter, Appellant and SV were alone in the privacy of SV’s home.  For this conduct, Appellant was convicted of adultery.  
Offenses involving Corporal MM

In late 2009, Corporal (Cpl) MM checked into the IPAC as a personnel clerk.
  Her initial relationship with Appellant was professional, but in time she began to discuss personal matters such as her relationships with him.
  The two began frequently exchanging text messages, many of which were flirtatious or sexually suggestive.
  On 20 March 2010, Appellant invited Cpl MM to his house.
  He began flirting with her and engaged in a game where Cpl MM would have to drink a shot of alcohol each time she referred to Appellant as “Sir.”
  For this conduct, Appellant was convicted of fraternization.


As the evening progressed, Cpl MM became intoxicated and eventually threw up.
  Appellant tried to help Cpl MM by holding her hair back and providing her with a clean change of clothes.
  After she had cleaned up, Cpl MM laid down in Appellant’s bed and closed her eyes.
  Approximately ten minutes later, Appellant asked to join Cpl MM in the bed, to which she agreed, and he began kissing and cuddling with her.
  Cpl MM pulled her head away so as not to be kissed in the mouth.  Appellant then began kissing her stomach area.
  After a few minutes of kissing, Appellant performed oral sex on Cpl MM until she climaxed.
  Cpl MM testified that she did nothing to prevent Appellant from performing oral sex on her because she physically enjoyed the oral sex and her climax.
  For this conduct, Appellant was convicted of consensual sodomy.
The Charge Sheet

The Charge Sheet contains nine charges comprising a total of twenty specifications.  Of the twenty specifications, twelve allege either direct or inchoate violations of Article 134, UCMJ.  But none allege any of the terminal elements.  

The military judge’s findings instructions

Prior to entering his pleas, Appellant moved the military judge to instruct the members at the appropriate time that under United States v. Marcum,
 the “factors” identified in Marcum must be proved beyond a reasonable doubt in order to convict Appellant of violating Article 125, UCMJ.
  During an Article 39(a), UCMJ, session, Appellant renewed his request to the military judge.
  During Appellant’s trial, the Court of Appeals for the Armed Forces (CAAF) decided United States v. Hartman.
  Appellant made a third request that the military judge instruct the members in accordance with Marcum and Hartman.
  Following each request, the military judge deferred ruling until a later time.


At the conclusion of the presentation of evidence, the military judge and counsel discussed proposed findings instructions.  Appellant again requested that the military judge give an instruction that included the Marcum factors.
  Appellant then made a fifth and final request immediately before the military judge began instructing the members.
  The military judge denied the request and told the trial defense counsel to “move on.”

The military judge’s “blanket” waiver ruling

During the Government’s case-in-chief, it called Appellant’s wife, AP, to testify against him.  She did not want to testify against her husband and sought to invoke the husband-wife privilege under Military Rule of Evidence (MRE) 504.
  The military judge explained that, under United States v. Taylor,
 she “[did] not have a privilege not to testify against [her] husband when he commits adultery . . . .”
  He then ordered AP to testify against her husband, contrary to her wishes, and informed her that if she refused, she could be prosecuted.


As the trial counsel began questioning AP, trial defense counsel sought clarification on the ruling as to whether the waiver applied only to the alleged adultery or to all of the charged offenses — a “blanket” waiver.  The military judge responded that “it is a blanket.  Either the privilege exists or it does not exist.”
  AP then testified about conduct that went far beyond the scope of Appellant’s adultery.  She testified about Appellant’s fraternization with Sgt MV, his oral sodomy of SV, his fraternization with Cpl MM, and his oral sodomy of Cpl MM.
   


Additional facts are provided in the arguments below.
ARGUMENT

I

UNITED STATES v. MARCUM PROVIDES THE FRAMEWORK FOR DISTINGUISHING BETWEEN CONSITUTIONALLY-PROTECTED AND CRIMINAL CONDUCT UNDER ARTICLE 125, UCMJ.  THE MARCUM FACTORS ARE FUNCTIONALLY EQUIVALENT TO ELEMENTS OF ARTICLE 125, UCMJ, SUCH THAT THEY MUST BE PLEADED, INSTRUCTED UPON, AND PROVED BEYOND A REASONABLE DOUBT.  

Standard of Review: 

Whether a jury was properly instructed is a question of law reviewed de novo.
  The military judge has an independent duty to determine and deliver appropriate instructions.

Discussion:


It is axiomatic that the government must plead and prove every fact necessary to convict beyond a reasonable doubt.
  In courts-martial, the military judge is the primary bulwark of this requirement.  He does this by correctly instructing the members on the elements of each charged crime and instructing that they must find every element beyond a reasonable doubt.  His failure to correctly state all of the elements of a charged offense may result in a conviction for constitutionally-protected conduct.  This is because the members, who are presumed to follow the judge’s instructions,
 might mistakenly believe that the incomplete elements provided by the judge are sufficient to convict.  Yet that is what occurred in this case.  

The members convicted Appellant for conduct that, under the circumstances here, is constitutionally-protected.  But because of the military judge’s instructions, the members were unaware of this critical fact.  As a result, they convicted Appellant for conduct that is protected under Lawrence, Marcum, and their progeny.
Sodomy in the post-Marcum context
In Lawrence v. Texas, the Supreme Court struck down as unconstitutional a Texas anti-sodomy law, holding: “The Texas statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.”
  CAAF applied Lawrence to the military in United States v. Marcum, in which it adopted a three-part inquiry to determine whether a service member’s conduct is constitutionally protected under Lawrence.
  Using this approach, courts must ask the following questions of alleged conduct:

(1) Is it of a nature that brings it outside the liberty interest identified in Lawrence?
(2) Does it encompass behavior identified by the Supreme Court as outside the analysis in Lawrence? 

(3) Are there additional factors relevant solely in the military that affect the nature and reach of the Lawrence liberty interest?

Under Marcum, if any of these factors are present, then a service member’s conduct is not constitutionally-protected, and vice versa.  As such, the Marcum factors delineate the difference between what is and is not a crime.  Because they are necessary to constitute criminal conduct, they are de facto elements of the crime of sodomy that must be alleged and proved beyond a reasonable doubt by the government.  And as questions of fact, they may only be resolved by the members.
Other circumstances when additional factors are treated as elements

In the context of aggravating sentence factors, the Supreme Court held that any fact that increases the maximum punishment for a crime must be submitted to the jury and proved beyond a reasonable doubt.
  This principle is also embodied in Rule for Courts-Martial (RCM) 307(c)(3).  The Rule provides that, in addition to the statutory elements, aggravating sentence factors must also be alleged.
  Thus, they are functionally equivalent to elements.  

Here, the Marcum factors not only increase Appellant’s punitive exposure, they define whether he can be punished in the first place.  They determine whether he has committed a crime.

In the context of a guilty plea, CAAF recognized this principle in United States v. Hartman.  CAAF held that a plea colloquy that did not reflect consideration of the Marcum factors in distinguishing between criminal and constitutionally-protected conduct was improvident.
  In a contested case, as here, it is equally vital that the instructions to the members reflect consideration of the Marcum factors so that the members may distinguish between criminal and constitutionally-protected conduct when determining guilt or innocence.   

Prejudice to Appellant
Here, despite Appellant’s five requests that the military judge instruct the members on the Marcum factors, he refused.  This was error, and the prejudice stemming from it is obvious.


Specification 2 of Charge V alleges that Appellant wrongfully committed sodomy upon SV.  It does not allege any of the Marcum factors such as public conduct, prostitution, the involvement of minors, persons who might be coerced, or where consent might not easily be refused.  Moreover, it does not allege any factors relevant solely in the military environment.  The Specification does not allege these facts because they did not exist.  SV is an adult civilian.  When the sodomy occurred, she and Appellant were alone, and she testified that she was not coerced or forced, but that she actually wanted to do it and she enjoyed it.  There are no laws or regulations governing Appellant’s private acts with civilians such as SV.  

Because none of the Marcum factors were present, Appellant’s conduct fell squarely within the Lawrence liberty interest, and he should have been acquitted.  

Even if the Marcum factors existed in this case, the members were unaware because the military judge did not instruct the members to consider them.  That is what occurred with respect to Appellant’s conduct with Cpl MM.  Because she is a service member and, at the time, was directly subordinate to Appellant, her conduct may have satisfied the Marcum factors.  Those are questions that should have been resolved by the members.  But the military judge never let them consider those questions, much less resolve them.  Instead he instructed that, to convict, the members need only find that Appellant engaged in unnatural carnal copulation with SV.
  This strict liability standard left the members with no choice but to convict Appellant.  

Conclusion

The military judge erred in denying Appellant’s requests that he instruct the members on the Marcum factors.  Therefore, this Court should set aside the findings of guilt under Specifications 1 and 2 of Charge V.              
II

THE MILITARY JUDGE RULED THAT THE ADULTERY EXCEPTION UNDER M.R.E. 504(c)(2)(A) PERMITS HIM TO COMPEL A SPOUSE’S ADVERSE TESTIMONY AND IS NOT LIMITED TO THE ALLEGED ADULTERY.  THE MILITARY JUDGE THEN ORDERED APPELLANT’S WIFE TO TESTIFY, AGAINST HER WISHES, ABOUT HIS ALLEGED ADULTERY AND OTHER CHARGED OFFENSES.  THE MILITARY JUDGE ABUSED HIS DISCRETION AND, CONTRARY TO TRAMMEL V. UNITED STATES, CAUSED APPELLANT’S WIFE TO IMPROPERLY TAINT THE MEMBERS.   

Standard of Review:


A military judge’s decision to admit evidence is reviewed for an abuse of discretion.
  Whether the adultery exception under M.R.E. 504(c)(2)(A) applies to other charged offenses is a question of law reviewed de novo.
  
Discussion:


In Taylor, the accused had a furtive extra-marital affair with a fifteen year-old girl.  When Sergeant (Sgt) Taylor’s wife confronted him about the affair, he confessed to her.  At Sgt Taylor’s trial, he attempted to invoke the husband-wife privilege to prevent his then-estranged wife from testifying against him.
  CAAF held that, for the purposes of M.R.E. 504(c)(2)(A), adultery is a crime against the spouse and the husband-wife privilege therefore did not apply.
  


CAAF’s rationale was that including adultery under M.R.E. 504(c)(2)(A) “recognizes society’s overriding interest in the prosecution of anti-marital offenses.”
  Drawing from Supreme Court precedent, CAAF concluded that permitting an adulterous husband to prevent his victim-wife to testify against him is not a “public good that transcends the normally predominant principle of utilizing all rational means for ascertaining the truth.”


But the facts of this case stand in stark contrast to Taylor.  Here, Appellant’s relationship with SV was well-known by his wife AP.  In fact, AP also engaged in sexual activity with SV.
  Because of the “open” sexual relationship between the couples, AP did not consider herself the “victim” of a crime.  As such, she did not want to testify against Appellant and sought to invoke the husband-wife privilege.
  She only testified against him because the military judge ordered her to do so under the specter of prosecution.
  Moreover, the underlying rationale of Taylor is hardly applicable here.  


In this case, Appellant did not attempt to prevent his wife from testifying against him; he didn’t need to because she did not want to testify against her husband in the first place.  Thus, unlike in Taylor, there was no “anti-marital” offense here — Appellant’s conduct was an accepted part of the marriage.  The military judge’s ruling effectively thwarted the entire purpose of the marital privilege: to protect the institution of marriage by shielding confidential communications made within its walls from prying eyes.  As a result, the forced disclosure here, because it was contrary to the wishes of both spouses, is the very “anti-marital” scenario against which the marital privilege should protect, and squarely conflicts with the Supreme Court’s Trammel decision.    


In Trammel, the defendant’s spouse agreed to testify against him.  He responded by invoking the Hawkins privilege, which permitted a defendant to prevent his spouse from testifying adversely.  The Trammel Court modified the Hawkins privilege, ruling that the privilege to refuse to testify adversely vests in the witness-spouse alone.
  More importantly, the Supreme Court also held that a witness-spouse may not be compelled to testify adversely.
  

In this case, the military judge’s order compelling AP to testify adversely violated the Trammel rule.  As such, he abused his discretion.  And any reliance upon M.R.E. 504(c)(2)(A) by the government in support of that ruling is misplaced.  


The Military Rules of Evidence are promulgated by the President.  However, his authority to create such rules is limited by Congress under Article 36, UCMJ.  The President may only “apply the principles of law and the rules of evidence generally recognized in the trial of criminal cases in the United States district courts.”
  Thus, any reading of M.R.E. 504(c)(2)(A) may not contradict, to the detriment of an accused, the Federal Rules of Evidence as interpreted by the Supreme Court.  In this case, the military judge’s ruling that he could compel AP’s adverse testimony directly contradicts Trammel to Appellant’s detriment.  As such, this Court should find that the military judge erred in ordering AP to testify against Appellant.        


Yet even if the adultery exception permits compulsion of adverse testimony, such testimony should be limited in scope to the adultery.  The Trammel Court modified the Hawkins privilege.  But it did not extend the privilege’s scope to include charged offenses unrelated to the adultery.  Compelled testimony about other charged offenses so severely guts the husband-wife privilege that it renders the privilege meaningless.  It also has the collateral consequence of chilling private disclosures between husband and wife made in the confidences of the marital relationship — once described as “the best solace of human existence.”
  


Nevertheless, the military judge ordered AP to adversely testify against Appellant because, in his view, the adultery exception is a “blanket” waiver.
  That is, no privilege existed and that AP had to answer questions about Appellant’s conduct that were unrelated to the adultery.  AP complied with the military judge’s order and testified about the Appellant’s adultery with SV, his oral sodomy of SV, and his oral sodomy of Cpl MM.


The prejudice to Appellant, who was contesting those charges, cannot be understated.  The only other witnesses to those offenses were the putative victims.  In such “he said-she said” cases, the mere sight of Appellant’s wife taking the witness stand condemned him.  To make matters worse, the members were unaware that she did not want to testify but had been ordered to do so.  As a result, her adverse testimony improperly corroborated the government’s case, improperly influenced the members, and improperly contributed to the findings of guilty to the unrelated charges.  


Therefore, this Court should find that the military judge again abused his discretion when he ordered AP to testify about other charged offenses besides adultery.  Accordingly, this Court should set aside the findings of guilty to Specification 1 under Charge VI and Specifications 1 and 2 under Charge V.

III

APPELLANT CONTESTED SPECIFICATIONS 1, 5, AND 6 OF CHARGE VI.  THE CONTESTED SPECIFICATIONS DO NOT ALLEGE THE TERMINAL ELEMENT UNDER ARTICLE 134, UCMJ.  THE SPECIFICATIONS FAIL TO STATE AN OFFENSE.
Standard of Review: 
Whether a specification states an offense is a question of law that this Court reviews de novo.

Discussion:


In United States v. Fosler, CAAF held that the failure to allege or necessarily imply either potential terminal element of Article 134, UCMJ, resulted in the failure of a specification to state an offense.
  When applying Fosler to contested cases, this has held that a specification that does not allege or necessarily imply either potential terminal element under Article 134, UCMJ, fails to state an offense.


This case is substantively identical to Lonsford and Walton.  Here, Appellant pleaded not guilty to Specifications 1, 5, and 6 of Charge VI.  And none of the specifications allege or necessarily imply the terminal element.  Therefore, this Court should find that the contested specifications fail to state an offense.  Accordingly, this Court should set aside the guilty findings and dismiss the defective specifications.
IV
ATTEMPT CRIMES REQUIRE SPECIFIC INTENT TO COMMIT THE TARGET OFFENSE.  UNDER UNITED STATES V. JONES AND UNITED STATES V. McMURRIN, ADULTERY IS NOT A CRIME, BUT RATHER, IS AN EXAMPLE OF CONDUCT THAT COULD SATISFY THE ELEMENTS OF ARTICLE 134, UCMJ.  HERE, APPELLANT CONTESTED THE SOLE SPECIFICATION OF CHARGE I — ATTEMPT TO COMMIT ADULTERY.  THE SPECIFICATION FAILS TO STATE AN OFFENSE?

Standard of Review: 

Whether a specification states an offense is a question of law that this Court reviews de novo.

Discussion:

The charge and specification at issue here is substantively identical to that in Fosler, Lonsford, and Walton, with one distinction — Appellant was charged with attempted adultery.  However, this changes nothing.  

Attempt is a specific-intent crime.  To be convicted, an accused must have the specific intent to commit every element of the underlying offense.  And in order to state an offense, the specification must contain every element necessary to convict.

Here, Appellant pleaded not guilty to attempted adultery.  And the specification does not allege or necessarily imply the terminal element of Appellant’s attempted conduct.  Therefore, consistent with Fosler, Lonsford, and Walton, this Court should find that the contested specification fails to state an offense.  Accordingly, this Court should set aside the guilty finding and dismiss the defective specification.
V

THE SOLE SPECIFICATION UNDER CHARGE II ALLEGES A VIOLATION OF ARTICLE 86, UCMJ, “ON OR ABOUT 29 JUNE   . . .” BUT DOES NOT ALLEGE A YEAR.  THE SPECIFICATION FAILS TO STATE AN OFFENSE.
Standard of Review: 

Whether a specification states an offense is a question of law that this Court reviews de novo.

Discussion:


There are three components to a legally-sufficient specification: (1) the elements of the offense; (2) notice; and (3) protection against double-jeopardy.
  The second requirement, notice, “pertains to time and place of the alleged offenses, article of the code, [and] whether the specification sufficiently apprises an accused of the criminal offense against which he or she must defend.”


In this case, the sole specification under Charge II alleges: 

In that Chief Warrant Officer 3 Richard T. Pearce, USMC, on active duty, did , at or near Beaufort, South Carolina, on or about 29 June without authority, fail to go at the time prescribed to his appointed place of duty, to wit: 0730, Building 600, Headquarters and Headquarters Support Squadron, MCAS Beaufort, South Carolina.


Nowhere in the specification does the government allege the year on which the purported offense occurred.  The problem here is that the offenses alleged on the charge sheet cover a large period of time — from August 2008 to August 2010.  As a result, the specification did not provide adequate notice to Appellant as to which year he allegedly failed to go.  And this Court cannot look to the record to divine this necessary fact.
  And the fact that Appellant pleaded guilty is irrelevant.


The failure to state an offense is a non-waivable issue that may be raised at any time, even if for the first time on appeal.
  As such, this Court should hold that the sole specification under Charge II fails to state an offense.  Accordingly, this Court should set aside the finding and dismiss the charge.
VI

APPELLANT PLEADED GUILTY TO SPECIFICATIONS 2, 3, AND 7 UNDER CHARGE III, THE SOLE SPECIFICATION UNDER ADDITIONAL CHARGE II, AND SPECIFICATIONS 1 AND 2 UNDER ADDITIONAL CHARGE III.  THE SPECIFICATIONS DO NOT ALLEGE THE TERMINAL ELEMENT UNDER ARTICLE 134, UCMJ.  THE SPECIFICATIONS FAIL TO STATE AN OFFENSE?


Appellant pleaded guilty to the specifications at issue.  Appellant acknowledges that in accordance with this Court’s recent opinions applying Fosler in the context of a guilty plea, the terminal element is implied in an Article 134 specification.
  However, CAAF recently vacated a large number of cases and remanded them for consideration in light of Fosler.
  Because a final decision has not been made in the remanded cases, Appellant alleges error in this case to preserve the issue.   

CONCLUSION

WHEREFORE Appellant respectfully requests this Court grant his prayers for relief.
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