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1.  Nature of Answer  This response is the Government’s answer to the 1 November 2010 defense motion to dismiss charges on the alleged basis of unlawful command influence. 
2.  Summary of Facts
    a.  In May of 2009, the Command Inspector General (hereafter IG) for the Marine Corps Air Ground Combat Center (hereafter MCAGCC), Mr. David Gill, received an anonymous call reporting allegations of misconduct that were ongoing at the Office of the Provost Marshall (hereafter PMO).  In accordance with this phone call, he opened an investigation that culminated with his Hotline Completion Report dated 18 August 2009.

b.  On 2 November 2009, charges were preferred against the Accused.

c.  On 17 December 2009, the Accused waived his rights to an Article 32 hearing.


d.  On 18 December 2009, charges were referred against the Accused.

e.  On 7 January 2010, the Accused was arraigned and trial dates were set.
3.  Discussion
The defense regurgitates their previous motions to dismiss for unlawful command influence, while only including one novel suggestion.  Having accused every other official aboard the Combat Center with being complicit in a grand conspiracy, they now suggest that the former Staff Judge Advocate was complicit.  This claim appears to be two pronged: on the one hand suggesting that there was an unspecified ethical breach of attorney-client privilege, they then appear to argue that the referral to court-martial was improper.  As such, this motion addresses only these aspects since the other three areas (unlawful influence by Mr. Gill, chilling of perjuring witnesses by the trial counsel, and a poisonous command climate at PMO)  cited by the defense have previously been litigated and decided by the Court.  
Defense’s contention that Lieutenant Colonel Ashbacher, then the Staff Judge Advocate at the Marine Corps Air Ground Combat Center, had formed an attorney-client relationship with the Accused is clearly erroneous.  The act of assisting someone in drafting a letter to an administrative body no more forms an attorney client relationship than proof reading the thesis paper of a college student.  No legal advice was sought or given, and no legal rights were implicated in this action.  The Board of Correction for Naval Records is a body with purely administrative functions.  Fitness Reports, an administrative document categorizing the performance of Marine Officers and SNCO’s, serve no legal purpose, and their processing or modification is a purely administrative proceeding.  LtCol. Ashbacher specifically told the Accused at the onset of her assisting him with this administrative matter, that she represented the Commanding General and the Marine Corps, and that she could not and would not form any sort of attorney-client relationship with the Accused.  Thus, even if the Accused had some misguided perception of what was taking place, he clearly knew that no such relationship existed.  Secondly, the SJA never provided any information regarding Marines who think that the Accused has poor military character and similar character for truthfulness to the prosecutor.  One of the easily forseeable consequences of the defense counsel giving an interview to the Marine Times and having his case make the front page of the publication is that other Marines would take not of the case and enquire as to the proceedings.  This was the manner in which Colonel Grabowski came to the attention of the prosecution.
The referral to General Court-Martial was proper.  The second argument put forth by the defense, that the referral was improper because LtCol. Ashbacher had previously formed a relationship with the Accused, is contingent upon such a relationship having actually formed.  It is clear that no such relationship was or can be formed from a purely administrative matter: as such, there is no reason why LtCol. Ashbacher was not capable of serving as a neutral and detached entity to prepare the Article 34 letter.  Indeed, a careful reading of R.C.M. 406’s discussion indicates that “grounds for disqualification in a case include previous action in that case as investigating officer, military judge, trial counsel, defense counsel, or member.”  Counsel for the Accused, unable to neatly fit the actions of the former SJA into any of these categories, similarly fails to make a cogent argument for how assistance with an administrative action would form an attorney-client relationship.  As such, there exists no reason to believe that the referral to general court-martial was improper.
4.  Evidence and Burden of Proof.  
The burden is on the moving party to demonstrate the initial burden of producing sufficient evidence to raise unlawful command influence.  If this can be done, the burden shifts to the government to demonstrate beyond a reasonable doubt that there is no prejudice to the Accused.  The government hereby incorporates its previous responses to the defense motions to dismiss as well as prior court rulings.
5.  Relief Requested.  

The government respectfully requests that this Court deny the defense motion in whole.
6.  Oral Argument.  The government desires to make oral argument on this motion.

Respectfully submitted,
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