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Questions Presented
I.

Post-Lawrence, sodomy is not a crime unless there are additional criminal elements that further a legitimate state interest.  OVer defense objection, the military judge instructed the members that sodomy was a lesser included offense of the charged crime of forcible sodomy.  The members then returned a verdict of not guilty to forcible sodomy, but guilty to sodomy.  The theory of prosecution for sodomy was based on additional facts alleged by the government after the trial began.  These facts were: (1) not elements defined by Congress under Article 125, UCMJ; (2) not alleged on the charge sheet; and (3) not submitted to the members and proveD beyond a reasonable doubt.  Is appellant’s conviction for consensual sodomy unconstitutional in light of these due process violations?  
II.

Appellant engaged in private, consensual sodomy while off duty with another adult, of the same age and rank, in a locked bathroom.  Did the military judge err by instructing the members on the lesser included offense of consensual sodomy, and not dismissing the charge as unconstitutional in light of the Supreme Court’s holding in Lawrence v. Texas?   
Statement of Statutory Jurisdiction


Appellant’s approved court-martial sentence included a bad-conduct discharge.  Accordingly, his case falls within this Court’s jurisdiction under Article 66(b)(1), UCMJ.
Statement of the Case

A panel of members sitting as a general court-martial convicted Appellant, contrary to his pleas, of one specification of sodomy under Article 125, as a lesser included offense (LIO) of forcible sodomy.  Although Appellant was charged with aggravated sexual assault and abusive sexual contact under Article 120, UCMJ, and forcible sodomy under Article 125, UCMJ, the members found Appellant guilty only of the LIO of sodomy.  Appellant was sentenced to a bad-conduct discharge, forfeiture of all pay for 90 days, and confinement for 90 days.  The convening authority approved the sentence as adjudged and, with the exception of the bad-conduct discharge, ordered the sentence executed.

Statement of Facts

In September 2009, 19-year olds SA Stratton and PV2 H (Army Private) were students at Defense Information School (DINFOS).
  While off-duty, they went out drinking and ended up having vaginal, oral, and anal sex in a locked bathroom on an RV park at Fort Meade.
  Although at the time of trial, SN Stratton was an E-1 and PFC H was an E-3, both were E-2 at the time of the alleged offense.
  
Consensual Sodomy Instruction
As part of a Marcum analysis, the military judge found the sodomy was not private, and that the sexual relationship was a violation of the school’s student handbook.
  These conclusions were contested by the defense.
  The military judge provided a consensual sodomy instruction to the members over defense objection, and denied defense motions to dismiss the “charge” of sodomy before and after findings.
  
Factual Background


SN Stratton met PFC H on the smoke deck at Fort Meade in September 2009.
  PFC H testified that she flirted with SN Stratton on the smoke deck.
  Within a week, they had exchanged phone numbers.
  They planned to meet up on the night of 22 September 2009 and drink alcohol together.
  That night, SN Stratton met up with PFC H and her friend PFC Cooper.
  After about a half hour of drinking, SN Stratton and PFC H walked to his truck, talked for a short while, and began making out.
  They continued kissing after driving to the Shoppette on base and buying water.

SN Stratton thought he needed to get her back to the school, but PFC H assured him that they had another hour.
  SN Stratton drove to an RV park at Fort Meade, which they were allowed to use in their free time.
  SN Stratton put in a code to get in the park and then drove to a nearby restroom.
  SN Stratton knew the code to get in the restroom from a previous visit to the RV Park, and used the code to open the cipher lock so that PFC H could use the restroom.


After PFC H came out of the restroom, the two again started kissing, and she began fondling SN Stratton’s penis through his pants.
  They thought it would be a “better idea” to hook-up inside the restroom.
  SN Stratton again used the code to open the cipher lock, and they entered the bathroom.
  PFC H testified that she consented to kissing SN Stratton.
  While in the bathroom, SN Stratton and PFC H had sexual intercourse, oral sex, and, for a brief moment, anal sex.
  At some point, PFC H got sick and there was no further sexual contact.
  The facts thereafter deal with PFC H’s increasing level of intoxication, and are not relevant to SN Stratton’s conviction.  
Summary of Argument

Assignment of Error I:  Private, consensual sodomy between two adults is constitutionally protected in light of Lawrence v. Texas.  The Government charged SN Stratton with forcible sodomy, but the members found him not guilty.  The members were only convinced that sodomy occurred, and convicted SN Stratton for that act alone.  The military judge gave a consensual sodomy instruction to the members over defense objection based on additional facts alleged by the Government at trial.  These facts were: (1) not elements defined by Congress under Article 125, UCMJ; (2) not alleged on the charge sheet; and (3) not submitted to the members and proved beyond a reasonable doubt.  Appellant’s conviction for consensual sodomy is unconstitutional in light of these violations of due process.  
Assignment of Error II:  Article 125, UCMJ was unconstitutional as applied, in light of the Supreme Court's holding in Lawrence v. Texas.  Appellant engaged in consensual sodomy with another adult of the same age and rank while off duty and behind a locked door.  Their relationship was explicitly permitted by the DINFOS student handbook.  The negative impact on the command was caused by PFC H’s alcohol intake, and not the consensual, sexual act that occurred prior to her getting sick.  The military judge erred by instructing the members on the LIO of sodomy over defense objection.   
I.

Post-Lawrence, sodomy is not a crime unless there are additional criminal elements that further a legitimate state interest.  OVer defense objection, the military judge instructed the members that sodomy was a lesser included offense of the charged crime of forcible sodomy.  The members then returned a verdict of not guilty to forcible sodomy, but guilty to sodomy.  The theory of prosecution for sodomy was based on additional facts alleged by the government after the trial began.  These facts were: (1) not elements defined by Congress under Article 125, UCMJ; (2) not alleged on the charge sheet; and (3) not submitted to the members and proveD beyond a reasonable doubt.  appellant’s conviction for consensual sodomy is unconstitutional in light of these due process violations.  
Standard of Review.
Whether Appellant's conviction must be set aside in light of the Supreme Court's holding in Lawrence is a constitutional question reviewed de novo.
 
Discussion. 
A. Post-Lawrence, sodomy is not a crime unless __________.
In Lawrence v. Texas, the Supreme Court struck down as unconstitutional a law that criminalized sodomy, holding: “The Texas statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.”
  
The Supreme Court distinguished the facts in Lawrence from other factual scenarios in which sodomy may continue to be prohibited under the law:
The present case does not involve minors.  It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused.  It does not involve public conduct or prostitution.
  
But the Supreme Court did not hold that the Texas statute was unconstitutional “as applied” to Lawrence.  The statute was unconstitutional on its face because it contained no elements that furthered a legitimate state interest.  Traditional views of sexual morality alone no longer justify the prohibition of sodomy between consenting adults.
    

There are many sexual offenses under the UCMJ, but the sexual act itself is not a crime.  A legitimate state interest is represented by one or more additional elements:
	UCMJ Offense
	Sexual Act
	Criminal Element that Furthers A Legitimate State Interest

	Article 120

Rape of a Child
	Sexual Intercourse
	With a Minor

	Article 120

Indecent Exposure
	Exposure of Sexual Organ
	Indecent; Reasonably Expected to be Viewed by Member of the Public

	Article 120

Indecent Acts
	Sexual Intercourse, or Other Sexual Act
	Open and Notorious

	Article 134

Fraternization
	Sexual Intercourse (in some cases)
	With an Enlisted; Prejudicial to Good Order and Discipline or Service Discrediting

	Article 134

Prostitution
	Sexual Intercourse
	For Money; Prejudicial to Good Order and Discipline or Service Discrediting

	Article 125

Sodomy with a Minor
	Sodomy
	With a Minor

	Article 125

Forcible Sodomy
	Sodomy
	By Force and Without Consent


But for consensual sodomy under Article 125, UCMJ, the sexual act is the crime: 
	UCMJ Offense
	Sexual Act Involved
	Criminal Element that Furthers A Legitimate State Interest

	Article 125

Consensual Sodomy
	Sodomy
	???


This is what the Supreme Court struck down as unconstitutional.  Post-Lawrence, sodomy is not a crime unless __________.  The Government must fill in the blank with an element that makes sodomy a crime.    
B. The theory of prosecution was not defined by Congress under Article 125, and was not on the charge sheet.
PFC H was an adult.  The Government charged SN Stratton with forcible sodomy, but failed to prove it to the members.
  There were no other viable theories of prosecution left under Article 125.  If the Government was charging SN Stratton with sodomy under some other theory - (“in a public place” or “in violation of the student handbook”) - it was not an element defined by Congress under Article 125.  It was not reflected in the charge sheet.  And it was not submitted to the members and proved beyond a reasonable doubt.
  
In United States v. Jones, a case decided nearly six years after United States v. Marcum, the Court of Appeals for the Armed Forces (CAAF) held:  
The due process principle of fair notice mandates that ‘an accused has a right to know what offense and under what legal theory’ he will be convicted . . . .  And it is for Congress to define criminal offenses and their constituent parts.
  

Other than forcible sodomy, SN Stratton was not given fair notice of any other theory under which he might be convicted of sodomy under Article 125, UCMJ.

Neither a “public” element nor the “terminal” element is implicitly included in Article 125, UCMJ.
  Trial defense counsel successfully defended SN Stratton against the charge of forcible sodomy.  But trial defense counsel was not on notice that he also had to defend SN Stratton against public sodomy and sodomy in violation of the student handbook.  SN Stratton was convicted of an LIO that does not exist under Article 125, UCMJ, and was not on the charge sheet.  

C. The elements were not proved to the members beyond a reasonable doubt.
Even if the defense was on notice as to alternate theories of prosecution, the military judge never instructed the members to determine anything more than whether the act of sodomy occurred.  "The Constitution gives a criminal defendant the right to have a jury determine, beyond a reasonable doubt, his guilt of every element of the crime with which he is charged."
  Thus, any fact necessary to make sodomy a crime is an element that must be proved to the members beyond a reasonable doubt.  But in this case, the military judge assumed the role of factfinder and impermissibly shifted the burden of proof to the defense.  
In response to the motion to dismiss, trial counsel stated, “As the moving party, the Defense has the burden of proof.”
  The defense had to prove to the military judge – not the members - that the conduct was not public, and that the school’s rules were not violated.
  These alleged facts were considered “Lawrence exceptions,” which the defense had to disprove by a preponderance of the evidence to win their motion to dismiss.  Unresolved questions of fact such as whether the door was locked on the inside, and whether the relationship was permitted, were resolved in favor of the Government.  

At a minimum, the military judge was required to instruct the members to decide these factual questions.
  In the context of aggravating factors for sentencing, the Supreme Court has held: “Any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”
  In this case, the facts in question did not merely increase the maximum punishment, but were the only reason the sodomy was potentially a crime at all.  Due process demands that these questions of fact at least be treated as if they were elements. 
A similar instruction is proper where the Government charges that fornication was "open and notorious."
  In Izquierdo, the military judge did not instruct the members to merely decide whether or not fornication occurred, having predetermined as a matter of law that it was committed in an open and notorious manner.  The military judge instructed “properly” by: (1) instructing the members on the elements of indecent acts; and (2) by defining the offense as one “performed in such a place and under such circumstances that it is reasonably likely to be seen by others even though others actually do not view the acts.”
  But consider the radical difference between indecent acts and consensual sodomy:
	UCMJ Offense
	Sexual Act
	Statutory Criminal Element  
	“Lawrence Exception”
	Factfinder
	Burden of Proof

	Indecent Act


	Fornication


	Indecent: Open and Notorious
	Indecent: Open and Notorious
	Members
	Government Must Prove Beyond a Reasonable Doubt

	Consensual Sodomy


	Sodomy


	None

	Semi-Public/

Violation of Student Handbook

	Military Judge
	Defense Must Disprove by Preponderance of Evidence



The disparity plainly demonstrates the due process violation.
Conclusion.

Appellant respectfully requests this Court set aside the findings and sentence, and dismiss the charge with prejudice.  
II.
Appellant engaged in private, consensual sodomy while off duty with another adult, of the same age and rank, in a locked bathroom.  the military judge erred by instructing the members on the lesser included offense of consensual sodomy and not dismissing the charge as unconstitutional in light of the Supreme Court’s holding in Lawrence v. Texas. 

Standard of Review.

Whether Appellant's conviction must be set aside in light of the Supreme Court's holding in Lawrence is a constitutional question reviewed de novo.
  
Discussion.
Article 125, UCMJ, was unconstitutional as applied in this case, and the military judge’s conclusions were erroneous.
  Under Marcum, this Court’s analysis requires consideration of three questions:  
(1) Was the conduct that the accused was found guilty of committing of a nature to bring it within the liberty interest identified by the Supreme Court?
  
The conduct in this case was of a nature to bring it within the Lawrence liberty interest, as it was private, consensual sexual activity between adults, behind a locked door.  As in Marcum, the members found SN Stratton not guilty of sodomy by force and without consent.
  The military judge in this case properly assumed for purposes of the Marcum analysis that the conduct was consensual based on the findings of the members.

(2) Did the conduct encompass any behavior or factors identified by the Supreme Court as outside the analysis in Lawrence?
  
The military judge’s conclusion of law that the sodomy was not “private” for Marcum purposes was erroneous.  The sodomy was behind a closed and locked door, and no one else could or did see the two adults engage in the act.  But the military judge concluded that SN Stratton’s conduct was not private because it was in a “public area,” or “at least a semi-public area.” 
MJ: The sexual activity . . . was located on the base, in an area where it was behind a cipher lock, however it was a public restroom and anybody who had the cipher lock from anytime of being there . . . would have access to that public restroom.  So this is a—if not a completely public area, at least a semi-public area on the base.
  
The military judge even indicated that had the sodomy taken place in a barracks room, his ruling may have been different.
  
Whether the conduct was public or private should be based on a similar standard used in indecent acts and indecent exposure cases.
  The proper question was not whether it was a public or private “area,” but whether the Government proved that there was a reasonable likelihood of a member of the public seeing the act.
  CAAF has held, “The public nature of an act is not always determined by the place of occurrence.”
  For that reason, an indecent exposure can occur in a person’s own bedroom.
  
It was not reasonably likely that a member of the public would see SN Stratton and PFC H inside a locked bathroom around 9 o’clock at night on a campground.  The conduct was therefore “private.”  “To hold otherwise would arguably render every service member's act of changing clothes in a barracks room an act of indecent exposure.”
  In this case, the bathroom had one toilet out in the open and a shower.
  If the sodomy in that bathroom was public conduct, then showering in that bathroom would also be public conduct.  That would be an absurd conclusion.  

SN Stratton told investigators, “We decided it was a better idea to go into a restroom.”
  It was a “better idea” to have sex in private, behind a locked door, where no one could or would see them.  The bathroom door had two locks, one on the outside and one on the inside of the door.
  The bathroom automatically locked on the outside.
  Even if only the automatic lock was locked and a person knew the code, he would likely knock before just barging into a small bathroom. 

After the members found SN Stratton guilty of the LIO of sodomy, trial defense counsel asked the military judge to reconsider his prior ruling and dismiss the sole remaining charge.
  Trial defense counsel proffered to the military judge that SN Stratton could testify that he locked the door on the inside.
  Trial counsel objected to the military judge hearing that testimony.
  The military judge declined to change his ruling and denied the motion without allowing SN Stratton the opportunity to testify that he locked the door on the inside.

According to Justice Scalia in his dissent in Lawrence, “I do not know what ‘acting in private’ means; surely consensual sodomy, like heterosexual intercourse, is rarely performed on stage.”
  The sodomy in this case was not on a park bench or in SN Stratton’s vehicle.  They had the sense to go into the bathroom for privacy.  The door was locked.  No one saw them.  No one could see them.  The conduct in this case was therefore “private” for the purposes of the Marcum analysis. 
(3) Are there additional factors relevant solely in the military environment that affect the nature and reach of the Lawrence liberty interest?
  
The military judge’s conclusion as to the “military specific exception” to Lawrence was also erroneous.  As the defense argued to the military judge, any negative impact on the unit had to do with PFC H’s alcohol intake, not the consensual sodomy, which no one would have known about otherwise.
  Nevertheless, the military judge found that a military specific Lawrence exception existed in this case:  
I understand from the trial counsel that there is an instruction which is very common in the schoolhouse environments such as this that sexual relationships between students is prohibited.
  
The military judge should not have trusted the trial counsel’s interpretation of the rules.
  The student handbook explicitly permitted the relationship: 

Students who proceed directly to “C” school immediately after graduating “A” school [PFC H] may socialize and maintain personal relationships with “A” school students [SN Stratton].
  
Any doubt concerning whether this rule was violated should have been resolved in favor of the defense, but was instead resolved in favor of the Government.  

After the trial defense counsel asked the military judge to reconsider his ruling after findings, the military judge added that PFC H being “UA” was another factor.
  This conclusion was also erroneous, and problematic for three reasons:  (1) The potentially criminal act would be the unauthorized absence, not the sodomy.  Under the military judge’s rationale, if a husband and wife had sex, causing the wife to be late for work, there would be a military interest in prosecuting the husband for having sex with his wife; (2) It was PFC H who would miss her curfew, not SN Stratton;
 (3) PFC H’s intoxication, and not the sodomy, was the only reason she missed her curfew.
SN Stratton received a federal conviction, a bad-conduct discharge, and three months of confinement for engaging in a consensual and private sexual act.  There was not a legitimate state interest for the criminal prosecution of sodomy in this case, and the statute was therefore unconstitutional as applied.
Conclusion.


Appellant respectfully requests this Court set aside the findings and sentence, and dismiss the charge with prejudice.
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