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CONCISE STATEMENT OF ISSUES PRESENTED TC "CONCISE STATEMENT OF ISSUES PRESENTED" \f C \l "1" 
1.
WAS PETITIONER’S HABEAS CORPUS PETITION TIMELY FILED ON FEBRUARY 28, 2011 AFTER HE EXHAUSTED HIS POST-CONVICTION APPEALS UNDER MCR 6.500?




Petitioner answers:

Yes.




Respondent answers:

No.




This Court should answer:
Yes.

2.
IN THE EVENT THE COURT FINDS A DELAY IN PETITIONER’S FILING HIS HABEAS CORPUS PETITION, IS PETITIONER ENTITLED TO INVOKE THE EQUITABLE TOLLING DOCTRINE WHERE HIS POST-CONVICTION COUNSEL’S PROFESSIONAL MISCONDUCT ATTRIBUTED TO THAT DELAY?




Petitioner answers:

Yes.




Respondent answers:

No.




This Court should answer:
Yes.

3.
DOES THE ACTUAL INNOCENCE GATEWAY RELATIVE TO A NINETEENTH BULLET CASING POINTING TO THE ACTUAL KILLER ALLOW PETITIONER TO PASS THE PROCEDURAL BAR AND HAVE THE COURT RULE ON THE MERITS OF HIS CONSTITUTIONAL CLAIMS PERTAINING TO THAT EVIDENCE?




Petitioner answers:

Yes.




Respondent answers:

No.




This Court should answer:
Yes.

LOCAL RULE 7.1(d)(2) STATEMENT OF MOST APPROPRIATE AUTHORITIES TC "LOCAL RULE 7.1(d)(2) STATEMENT OF MOST APPROPRIATE AUTHORITIES" \f C \l "1" 

Holland v. Florida,



560 U.S. ____; 130 S.Ct. 2549 (2010)


Schlup v. Delo,



513 U.S. 298; 115 S.Ct. 851 (1995)


Souter v. Jones,



395 F.3d 577 (6th Cir. 2005)
I.
INTRODUCTION TC "I.
INTRODUCTION" \f C \l "1" 
Now comes Petitioner, Kelly Nobles, appearing in propria persona, and in opposition to Respondent’s Motion for Summary Judgment and Dismissal of Petition for Writ of Habeas Corpus, responds as follows:  

As an initial matter, Petitioner notes that although counsel for Respondent may have a different opinion as to whether LR 7.1(a) required him to attempt to obtain Petitioner’s concurrence prior to filing the instant motion, since Petitioner is incarcerated, the rule does not except counsel from seeking concurrence from a party appearing pro se, including prisoners.  Had counsel sought Petitioner’s concurrence by letter, he would have learned that Petitioner exercised diligence in pursuing his habeas corpus rights with his post-conviction counsel in state court, thereby entitling Petitioner to invoke the doctrine of equitable tolling that would allow him to pass any procedural bar.  

In any event, the facts of this case belie Respondent’s counsel’s contention that petitioner’s habeas corpus clock began to run again on September 6, 2007 – the day after the trial court dismissed Petitioner’s original post-conviction motion relief from judgment.  Contrary to the suggestion in Respondent’s motion, Petitioner’s 6.500 motion was not dismissed because the trial court found that it was “improperly filed.”  Instead, the court dismissed the motion on September 5, 2007, “without prejudice” pending appointment of post-conviction counsel to represent Petitioner on collateral review.  See Exhibit A.  

There was absolutely no finding by the trial court that Petitioner’s 6.500 motion was improperly filed – which finding only would have retriggered his AEDPA deadline.  Thus, petitioner’s habeas corpus clock was tolled from August 15, 2007 (the date on which he originally filed his 6.500 motion) through September 27, 2010 (the date the Michigan Supreme Court denied his motion for reconsideration on his 6.500 appeal).   

In addition, as petitioner’s habeas application asserts Strickland and Brady violations with respect to materially-exculpatory evidence of a nineteenth bullet casing that pointed to the actual killer, the equitable tolling doctrine allows Petitioner to pass the actual innocence gateway to overcome the procedural bar asserted in Respondent’s motion.  Finally, even assuming Respondent is correct that petitioner’s habeas petition was untimely filed, Respondent failed to assert – much less prove – that he would suffer prejudice from any delay in filing the habeas petition.  Any delay on Petitioner’s part was unintentional and not designed to gain any unfair tactical advantage.  Indeed, for someone serving a life sentence, it is hard to believe Petitioner would deliberately delay filing his petition simply to prejudice Respondent, who has all the resources and power to vigorously defend against this petition.  As Respondent has failed to meet his burden of showing he is entitled to dismissal of the petition, Petitioner respectfully requests that this Honorable Court deny Respondent’s motion, deny Respondent’s request to file any supplemental briefs, schedule an evidentiary hearing on the equitable tolling defenses discussed in this response, and grant Petitioner’s petition for writ of habeas corpus.

In the event this Court grants Respondent’s motion, Petitioner requests that the Court issue a Certificate of Appealability, inasmuch as reasonable jurists would find it debatable whether the issues outlined in the underlying petition state a valid claim of violations of Petitioner’s constitutional rights and whether the Court correctly found that the doctrine of equitable tolling does not entitle Petitioner to relief.  Indeed, as discussed below, Respondent’s claim that the habeas petition is procedurally barred is not as clear or plain as Respondent suggests in his motion and therefore, jurists of reason would find it debatable under the facts of this case whether the court would be correct in its procedural ruling.

II.
FACTS RELATIVE TO PETITIONER’S DILIGENCE TC "II.
FACTS RELATIVE TO PETITIONER’S DILIGENCE" \f C \l "1" 

Petitioner’s direct appeals in the state courts were exhausted when the Michigan Supreme Court denied his application for leave to appeal on October 31, 2006.  Petitioner never sought certiorari review to the U.S. Supreme Court.  Thus, Petitioner’s AEDPA rights began to run on January 31, 2007 and expired on January 31, 2008.


On August 15, 2007, or some six and a half months into his AEDPA time period, Petitioner filed a 6.500 motion for relief from judgment.  This date tolled the AEDPA clock by five and a half months.  On September 5, 2007, the state trial court dismissed Petitioner’s motion, not because it was improperly filed as Respondent suggests in its motion to dismiss, but, to afford Petitioner an opportunity to be represented by counsel on 6.500 review.  See Exhibit A.  


On September 17, 2007, attorney Dory Baron was appointed by the trial court to represent petitioner as post-conviction counsel on his 6.500 motion.  See Exhibit B.  Several weeks later, Ms. Baron sent an introductory letter to Petitioner dated October 4, 2007, stating she had not yet received the file and asked Petitioner to forward any police reports to her.  See Exhibit C.  On October 12, 2007, Petitioner sent a response letter to Ms. Baron.  In that letter, Petitioner expressed concerns regarding, “my twelve month period to get to the Federal Courts.  My original decision was ordered from the Michigan Supreme Court on October 31, 2006.”  See Exhibit D (emphasis added).  Petitioner further advised her that he believed his “time is short” . . . I don’t know if my time is being tolled as of now.  Could you please check into that for me and let me know? . .”  Id.  Ms. Baron never responded to Petitioner’s inquiry regarding his AEDPA deadline.


December 4, 2007, Ms. Baron visited Petitioner while he was incarcerated at Carson City Correctional Facility to discuss strategy on refiling his 6.500 motion (including the importance of obtaining the crime scene photos, EMS run sheets and autopsy photos).  During that meeting, Petitioner again reminded Ms. Baron of his concern that his federal habeas deadline may be quickly approaching and asked her to research it.  Ms. Baron indicated she would review the issue and advise Petitioner of his AEDPA filing deadline, but she never did.  


On December 7, 2007, Petitioner filed with the state trial court a motion to withdraw Dory Baron from his case, citing her substandard performance in refusing to conduct discovery for purposes of his 6.500 motion, particularly the importance of obtaining the crime scene and autopsy photos, police reports and EMS sheets.  In that motion, petitioner also specifically advised the court that Ms. Baron failed to advise Petitioner whether the court’s order dismissing his motion for relief from judgment lifted the toll on his federal AEDPA rights.  See Exhibit E, page 2.


Because Ms. Baron failed to respond to Petitioner’s concern that his federal AEDPA rights might be in jeopardy, and not having received a decision from the trial court on his December 7, 2007 motion to withdraw her as post-conviction counsel, Petitioner refiled his 6.500 motion on December 13, 2007 in order to maintain the toll on his AEDPA rights, assuming they had not expired.  See Exhibit F.  On February 5, 2008, Petitioner sent a letter to Judge Sullivan, advising him that he learned on January 31, 2008 that Ms. Baron had not been removed from his case and that she would soon “be filing the brief” [a 6.500 motion on his behalf], despite Petitioner’s request she be withdrawn and despite his request that the court rule on his 6.500 motion so that he could stay within the AEDPA safety zone.  See Exhibit G.  As with his motions to withdraw and his refiled relief from judgment motion, Judge Sullivan never responded to Petitioner’s February 5, 2008 letter.


On February 19, 2008, without any input from Petitioner and despite having never conducted discovery on post-conviction review, Ms. Baron refiled Petitioner’s 6.500 motion for relief from judgment – five months and two days after the court appointed her on September 17, 2007.
  See Exhibit H.
  In her cover letter to Petitioner enclosing the motion, Ms. Baron again failed to respond to Petitioner’s inquiries seeking advice as to whether his federal AEDPA deadline was being tolled during the pendency of her representation. 


On March 5, 2008, Petitioner sent Ms. Baron a letter acknowledging receipt of the February 19, 2008 refiled motion for relief from judgment.  See Exhibit I.  Yet again, on April 24, 2008, after still not receiving any communication from Ms. Baron, Petitioner wrote a letter to her, again imploring her of the importance of receiving the crime scene photos.  See Exhibit J.  Nearly three months passed when, yet again, Petitioner wrote Ms. Baron a letter on July 7, 2008, expressing his “concern about my status,” and again advising her of the need to obtain the crime scene photos.  See Exhibit K.  She never responded to any of his letters.  Frustrated with Ms. Baron’s total disregard for his AEDPA rights and downright failure to communicate, Petitioner sent a letter that same day to trial Judge Sullivan, complaining about her professional misconduct.  See Exhibit L.  


On July 12, 2008, Ms. Baron finally responded to one of Petitioner’s many letters, stating “I will try to obtain the photos” and indicating that she previously visited Judge Sullivan’s courtroom to review the trial transcripts.  See Exhibit M.  Interestingly, however, nowhere in that letter is there any advice concerning Petitioner’s AEDPA filing deadline.  In addition, she never attempted to obtain the photos. 


Finally, on July 17, 2008, Judge Sullivan denied Petitioner’s 6.500 motion for relief from judgment.  See Exhibit N.  In a letter dated September 3, 2008, Ms. Baron forwarded a copy of Judge Sullivan’s decision to Petitioner, stating “it was not sent to [her] until August 19, 2008” and that she contacted Judge Sullivan and asked him to reissue the opinion and order, apparently to redate it to August 19, 2008 – the date it was mailed to Ms. Baron.  See Exhibit O.  Quite notably, Ms. Baron again failed to advise Petitioner in her September 3, 2008 letter whether his AEDPA filing deadline was tolled during the five month time period she delayed in refiling his 6.500 motion after her appointment on September 17, 2007.   In accordance with Ms. Baron’s request, Judge Sullivan redated his July 17, 2008 Opinion and Order to August 19, 2008.  Thus, the trial court officially denied Petitioner’s 6.500 motion on August 19, 2008 – the actual date when it was mailed to her.


Fighting to the very end against Ms. Baron’s misconduct, incompetence in failing to perfect his 6.500 appeal and, more importantly, her deliberate disregard for his AEDPA rights, Petitioner wrote a letter on November 4, 2008, to Honorable William Giovan, the chief judge of the court, complaining about Ms. Baron’s performance and deliberate disregard for Petitioner’s AEDPA rights.  See Exhibit P.  On November 24, 2008, the court administrator responded to Petitioner’s November 4, 2008 letter, and forwarded his complaint to Judge Sullivan, who originally appointed Ms. Baron.  See Exhibit Q.  Like Petitioner’s previous letters complaining about Ms. Baron’s misconduct, Judge Sullivan never responded to the complaints in Petitioner’s November 4 letter to the chief judge. 

III.
ARGUMENT TC "III.
ARGUMENT" \f C \l "1" 
A.
Petitioner’s August 15, 2007 Post-Conviction Motion Was Not “Improperly Filed” TC "A.
Petitioner’s August 15, 2007 Post-Conviction Motion Was Not \“Improperly Filed\”" \f C \l "2" 

28 U.S.C. ¶2244(d)(2) TA \l "¶2244(d)(2)" \s "28 U.S.C. 2244(d)(2)" \c 2  provides that: “The time during which a properly filed application for state post-conviction or other collateral review with respect to the pertinent judgment or claim is pending shall not be counted toward any period of limitation under this subsection.”  In interpreting that provision, the United States Supreme Court held in Artuz v. Bennett, 531 U.S. 4 (2000) TA \l "Artuz v. Bennett, 
531 U.S. 4 (2000)" \s "Artuz" \c 1 , that:
“[A]n application is “properly filed” [under § 2244(d)(2)] when its delivery and acceptance are in compliance with the applicable laws and rules governing filings.  These usually prescribe, for example, the form of the document, the time limits upon its delivery, the court and office in which it must be lodged, and the requisite filing fee.”
Artuz TA \s "Artuz" , 531 U.S. at 8.  When Judge Sullivan dismissed Petitioner’s August 15, 2007 motion for relief from judgment on September 5, 2007, he made absolutely no finding that the motion was improperly filed because of some form of defect or deficiency with Petitioner’s filing under the common understanding that guided the Artuz Court.  See Exhibit A.  There was also no finding by Judge Sullivan that Petitioner’s motion was untimely filed to strip him of equitable tolling under the AEDPA.   TA \l "Pace v. DiGuglielmo, 
544 U.S. 408 (2005)" \s "Pace" \c 1 Pace v. DiGuglielmo, 544 U.S. 408, 417, 125 S.Ct. 1807, 161 L.Ed.2d 669 (2005) (If the state court rejected petitioner’s post-conviction application “as untimely, it was not ‘properly filed,’ and he is not entitled to statutory tolling under §2244(d)(2)”).  Here, Judge Sullivan dismissed the motion solely for the purpose of appointing counsel to represent Petitioner on collateral review and not – as Respondent seems to suggest – because he found Petitioner’s motion untimely or improperly filed.  Thus, Petitioner is entitled to statutory tolling under §2244(d)(2) during the three-year period his post-conviction appeal under MCR 6.500 was being exhausted; that is, from August 15, 2007 through September 17, 2010 – the date the Michigan Supreme Court denied his motion for reconsideration on his 6.500 appeal.  See, e.g., Matthews v. Abramajtys, 39 F. Supp. 2d 871, 873 (E.D. Mich. 1999) TA \l "Matthews v. Abramajtys, 
39 F. Supp. 2d 871 (E.D. Mich. 1999)" \s "Matthews" \c 1  (A post-conviction motion “remains pending” during all intervals between state court actions and until the Michigan Supreme Court decides or denies an appeal.”).
B.
Petitioner Is Entitled To Equitable Tolling Due To Post-Conviction Counsel’s Misconduct in Deliberately Failing to Protect Petitioner’s Federal AEDPA Rights TC "B.
Petitioner Is Entitled To Equitable Tolling Due To Post-Conviction Counsel’s Misconduct in Deliberately Failing to Protect Petitioner’s Federal AEDPA Rights" \f C \l "2" 

Respondent contends that Petitioner’s application is barred by the one-year statute of limitations.  However, the AEDPA statute of limitations is not jurisdictional.  See Day v. McDonough, 547 U.S. 198, 205 (2006) TA \l "Day v. McDonough, 
547 U.S. 198 (2006)" \s "Day" \c 1 .  Therefore, courts may review time-barred petitions for habeas corpus under the doctrine of equitable tolling, provided that “a litigant’s failure to meet a legally-mandated deadline unavoidably arose from circumstances beyond that litigant’s control.”  Robertson v. Simpson, 624 F.3d 781, 783 (6th Cir. 2010) TA \l "Robertson v. Simpson, 
624 F.3d 781 (6th Cir. 2010)" \s "Robertson" \c 1  (internal citations omitted).

As the chronology of exhibits discussed above demonstrate, Ms. Baron exhibited ineffectiveness, failed to communicate with Petitioner, and certainly never followed up on his inquiries about whether his AEDPA deadline was tolled during the pendency of her representation of him.  The facts of this case are strikingly similar to the facts the Supreme Court found particularly egregious in Holland v. Florida, 560 U.S. ____; 130 S.Ct. 2549 (2010) TA \l "Holland v. Florida, 
560 U.S. ____; 130 S.Ct. 2549 (2010)" \s "Holland" \c 1 .  In Holland, the aggrieved prisoner asked the court to apply equitable tolling in his case to give him an opportunity to have his petition heard on the merits, after his attorney refused to answer his letters and phone calls over a two year period regarding his AEDPA concerns, during which time his AEDPA limitations period elapsed.  The Supreme Court held that “§ 2244(d) is subject to equitable tolling in appropriate cases.”  Holland TA \s "Holland" , supra, at 2560.  The Court established a two-prong test to determine whether a prisoner is entitled to equitable tolling for attorney misconduct:  “[A] petitioner is ‘entitled to equitable tolling’ only if he shows: (1) that he has been pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his way and prevented timely filing.”  Id TA \s "Holland" . at 2562 (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005) TA \s "Pace" ). 

In reference to the first prong, the Court stated that “[t]he diligence required for equitable tolling purposes is reasonable diligence, not maximum feasible diligence.”  Id. at 2565 (internal quotation marks omitted).  In reference to the second prong, the Court explained that “‘a garden variety claim of excusable neglect,’ such as a simple ‘miscalculation’ that leads a lawyer to miss a filing deadline, does not warrant equitable tolling.”  Id TA \s "Holland" . at 2564 (quoting Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 96 (1990) TA \l "Irwin v. Dep’t of Veterans Affairs, 
498 U.S. 89 (1990)" \s "Irwin" \c 1  and Lawrence v. Florida, 549 U.S. 327, 336 (2007) TA \l "Lawrence v. Florida, 
549 U.S. 327 (2007)" \s "Lawrence" \c 1 ).  Nevertheless, the Court made it clear that egregious attorney neglect could constitute an extraordinary circumstance allowing a petitioner to pass through the procedural bar.  Id. at 2564 (collecting cases).  Utilizing this two-prong test, the Court held that the petitioner had diligently pursued his rights by sending numerous letters concerning a federal habeas petition to his appointed counsel, who neglected to respond.  Id. at 2565.  However, the Court remanded the case to the Eleventh Circuit to determine in the first instance whether counsel’s failure to respond to petitioner’s numerous letters, failure to accurately inform petitioner of the law, and failure to keep petitioner apprised of the status of his case constituted an extraordinary circumstance warranting equitable tolling.  Id TA \s "Holland" . at 2564-65.  On remand from the Supreme Court, the Eleventh Circuit remanded the case back to the District Court for an evidentiary hearing which, as of the date of this response, is still pending.  

Although the court left the issue of what constitutes “extraordinary circumstance” for the lower courts to decide on remand, the Court noted that “an attorney’s failure to comply with professional standards of conduct may constitute an extraordinary circumstance warranting relief.”  Holland at 2562–65; Gordon v. England, 354 F. App’x 975, 980 (6th Cir. 2009) TA \l "Gordon v. England, 
354 F. App’x 975 (6th Cir. 2009)" \s "Gordon" \c 1 .  As the Sixth Circuit noted, “the statute of limitations may only be tolled where the circumstances are both beyond the petitioner’s control and unavoidable even with due diligence.”  Dunlap v. United States, 250 F.3d 1001, 1008 (6th Cir. 2001) TA \l "Dunlap v. United States, 
250 F.3d 1001(6th Cir. 2001)" \s "Dunlap" \c 1 . 

Although the Holland TA \s "Holland"  court noted that attorney negligence is not ordinarily an “extraordinary circumstance” warranting equitable tolling, particularly in the post-conviction context where prisoners have no constitutional right to counsel, serious attorney misconduct in deliberately failing to protect a petitioner’s appellate rights, such as what post-conviction counsel did here in repeatedly deliberately ignoring Petitioner’s request to advise him of his federal AEDPA deadline, may warrant equitable tolling.  Here, like the petitioner in Holland, petitioner pursued his AEDPA rights diligently by writing letters to his post-conviction counsel and the courts complaining that she repeatedly failed to advise him of his AEDPA filing deadline.
  In fact, not only did he diligently pursue his rights, he was vigilant in pursuing them, while being ignored at each and every turn.
  And, like the petitioner in Holland, petitioner’s post-conviction counsel’s repeated disregard for his pleas, inquiries and requests for assistance in protecting his federal AEDPA rights were far from a “‘garden variety claim’ of attorney negligence,” but instead constituted “far more serious instances of attorney misconduct” that warrant equitable tolling.  Holland at 2564.  Therefore, petitioner is entitled to equitable tolling to pass the procedural bar as a result of his post-conviction counsel’s egregious misconduct in failing to advise him of his federal AEDPA deadline.

C.
The Actual Innocence Gateway Equitably Tolls Petitioner’s AEDPA Petition TC "C.
The Actual Innocence Gateway Equitably Tolls Petitioner’s AEDPA Petition" \f C \l "2" 
As more thoroughly briefed in Petitioner’s MCR 6.500 appeals and in his habeas application before this Court, at the time of his trial, the prosecutor deliberately concealed from the jury Detroit Crime Lab evidence of a nineteenth casing that pointed to the actual killer for which Petitioner was wrongfully convicted of the murder of Kolbert Bohannon.  Based on a fraudulent presentation of evidence in which the prosecution deliberately misrepresented to the jury that one of eighteen shell casings found in the parking lot of the Coney Island fired the fatal bullet that killed Mr. Bohannon, Petitioner was wrongfully convicted of his murder.
  

Petitioner never took issue with the forensic determination that eighteen shell casings found in the parking lot were fired from the same weapon.  The key issue here for the Court to decide is whether the prosecutor deliberately concealed from the jury a nineteenth shell casing Detroit Police found inside the Coney Island where the deceased was shot and killed which – along with other physical evidence found inside the restaurant – strongly indicates that a second shooter present inside that location fired the bullet that killed Mr. Bohannon.  That shooter was Ladarius Edwards, who admitted several days later in his statement to Detroit Police that he fired his weapon as Mr. Bohannon ran into the Coney Island to confront him and another individual who were there ordering food.  The jury, however, was never made aware of that nineteenth casing or Mr. Edwards’ admission to firing his weapon while inside the Coney Island.
  Clearly, had that evidence been presented to the jury, there is a reasonable probability it would have reached a not guilty verdict in this case.  For the following reasons, even assuming arguendo that Petitioner’s habeas petition was untimely filed as Respondent alleges, the actual innocence gateway applies to equitably toll such late filing.  

The Supreme Court has clearly held that a showing of actual innocence allows a petitioner “to avoid a procedural bar to consideration of the merits” of his habeas claims.  Schlup v. Delo, 513 U.S. 298, 326-327 (1995) TA \l "Schlup v. Delo, 
513 U.S. 298 (1995)" \s "Schlup" \c 1 .  This showing is often referred to as the “actual innocence gateway,” because it acts as “a gateway through which a habeas petitioner must pass . . . ” in order to obtain a review of the merits of an otherwise procedurally barred claim.  Id. at 315 (internal quotation omitted). 

The procedural bar at issue in this case is the statute of limitations for first habeas petitions enacted as part of the AEDPA.  The statute recites a one-year deadline for filing a first habeas petition from four distinct “events that trigger its running,” such as the date on which the underlying judgment became final.  Holland TA \s "Holland"  v. Florida, 130 S.Ct. 2549, 2561 (2010).  The Sixth Circuit has held that Congress did not displace the Supreme Court’s actual innocence gateway sub silentio by enacting the AEDPA.  See Souter v. Jones, 395 F.3d 577 (6th Cir. 2005) TA \l "Souter v. Jones, 
395 F.3d 577 (6th Cir. 2005)" \s "Souter" \c 1 .  The gateway arises from a line of cases well-established before the AEDPA, such as Murray v. Carrier, 477 U.S. 478 (1986) TA \l "Murray v. Carrier, 
477 U.S. 478 (1986)" \s "Murray" \c 1  and Schlup v. Delo, 513 U.S. 298 (1995), which support the proposition that procedural defaults may be set aside if a “miscarriage of justice” would result.  

As the Supreme Court recently held in Holland TA \s "Holland" , supra, a statute should not be construed to displace a court’s traditional equitable authority absent the clearest command from Congress.  Holland, 130 S. Ct. at 2560.  Here, Congress enacted the statute of limitations for first habeas petitions against the backdrop of the Supreme Court’s actual innocence jurisprudence and did not provide any command – let alone a clear command – disallowing the use of the actual innocence gateway for Petitioner’s first habeas petition concerning the existence of the nineteenth bullet casing the prosecution deliberately kept from Petitioner’s jury.  Indeed, “dismissal of a first federal habeas petition is a particularly serious matter, for that dismissal denies the petitioner the protections of the Great Writ entirely, risking injury to an important interest in human liberty.”  Lonchar v. Thomas, 417 U.S. 314, 324 (1996) TA \l "Lonchar v. Thomas, 
417 U.S. 314 (1996)" \s "Lonchar" \c 1 ; Schlup TA \s "Schlup" , 513 U.S. at 325 (“[C]oncern about the injustice that results from the conviction of an innocent person has long been at the core of our criminal justice system.”).  Although aware of Schlup when it enacted the AEDPA, Congress did not preclude application of the actual innocence gateway to time-related defaults, and its silence should not be construed as a rejection of the equitable principles traditionally governing the writ.  

In Souter, the petitioner presented extensive evidence that he was innocent for the murder for which he was convicted, but failed to file his federal habeas petition within AEDPA’s one-year period.  Souter TA \s "Souter" , 395 F.3d 577, 588.  Souter was not prosecuted for the murder until twelve years after the victim’s death.  The prosecution’s evidence consisted primarily of a bottle found near the victim and expert testimony that the bottle previously had a sharp edge that could have been used to kill the victim.  Id. at 581-583.  In his petition, Souter provided evidence of his innocence, including an expert witness’ recantation of trial testimony and photos from the crime scene showing blood stains inconsistent with the prosecution’s theory.  Id. at 583-584.  Recognizing the petition would otherwise be time-barred, the Sixth Circuit held that Souter “presented” new evidence which raised sufficient doubt about his guilt and undermined the confidence in the result of his trial,” such that he “should be allowed to pass through the gateway and argue the merits of his underlying constitutional claims,” including allegations of ineffective assistance of counsel and due process violations relative to that newly-presented evidence.  Id TA \s "Souter" . at 597, 602.  

Turning to the actual innocence evidence at hand, like the exculpatory photographs which were available to Souter at trial but never presented to the jury, Petitioner’s family obtained post-conviction through a FOIA request crime scene photographs
 that seriously undermined the prosecution’s theory that Mr. Bohannon was not shot and killed inside the Coney Island.  Attached hereto as Exhibit R are three colored photographs showing where a bullet was fired inside the Coney Island near the plexiglass where food orders are placed.  This is only a couple of feet away from the video machines where Mr. Bohannon’s body was found, along with other physical evidence, including his blood, coat, cell phone, a steering wheel jack Mr. Bohannon dropped near the video machines after he was shot, and – more importantly – an additional casing Officer Horan found near the video machines – for a total of nineteen casings.  

The bullet hole evidence in this picture is critical for several reasons.  First, none of the witnesses who testified at trial indicated that the parking lot shooter entered the Coney Island.  Indeed, that explains why eighteen shell casings were found in the parking lot where the shooter stood as he fired in the direction of the restaurant.  If, however, as the prosecutor theorized at trial, one of the eighteen shell casings found in the parking lot fired the fatal bullet that killed Mr. Bohannon, how does that explain the bullet hole inside the Coney Island on the steel frame near the plexiglass?  And why too did the prosecutor conveniently keep from the jury the nineteenth shell casing Officer Horan found near the video machine and which clearly shows up on Officer Martel’s report?  We know why:  Once the prosecutor decided she would not use due diligence in locating Ladarius Edwards to testify at trial that he admitted firing his weapon while standing inside the Coney Island, there was no need for her to concede that he fired the nineteenth casing Officer Horan found near the deceased’s body near the video machine.  And finally, ask yourself – Why did the prosecutor’s total number of casings change from the time of preliminary examination when she stipulated that nineteen shell casings were found (See Preliminary Examination Transcripts, pages 6-7, attached to Petitioner’s petition) to the time of trial when she deliberately misrepresented to the jury that only eighteen casings were found outside in the parking lot, and that one of those casings fired the fatal bullet that killed the deceased?  Petitioner submits that we do not need to rely on scientific proof to explain how that nineteenth shell casing landed on the floor inside that Coney Island – we only need to use common sense to figure out how it landed there and it certainly did not bounce from outside the parking lot, pass two double doors in the foyer area of the restaurant, and then landed near the video machine where the deceased was shot and near where Ladarius Edwards was standing when he began firing his weapon.  

Combining this evidence with the laboratory analysis reports evidencing a shooter was standing inside the Coney Island, the circle becomes complete and makes it crystal clear that Petitioner is entitled to invoke the actual innocence gateway to pass any procedural bar.  On January 1, 2001, the day after the shooting, Officer Martel completed a Request for Laboratory Service of the evidence collected at the scene.  He itemized the evidence to be tested as nineteen shell casings, two spent bullets and one spent bullet fragment.  The nineteen shell casings were tag numbered 615264 through 615282.  See Exhibit J attached to Petitioner’s petition.  Officer Frank Horan, however, the Evidence Technician who collected and inventoried all of the evidence at the crime scene, conspicuously omitted from his Evidence Technician Report the additional nineteenth shell casing he testified to at trial that he found inside the Coney Island.  See Exhibit K attached to Petitioner’s petition.

In Schlup TA \s "Schlup" , the Supreme Court held that, where a petitioner seeks to utilize claims of actual innocence as a gateway to assert he was wrongfully convicted of a crime, the petitioner must demonstrate that “a constitutional violation has ‘probably’ resulted in the conviction of one who is actually innocent.”  Schlup at 327 (quoting Murray TA \s "Murray"  v. Carrier, 477 U.S. 478, 496 (1986)).  To constitute the necessary “probability,” the petitioner must show “that is more likely than not that no reasonable juror would have convicted him in light of the new evidence.”  Id.  A valid claim of actual innocence requires a petitioner “to support his allegations of constitutional error with new reliable evidence – whether it be exculpatory scientific evidence, trustworthy eyewitness account, or critical physical evidence – that was not “presented” at trial.”  Schlup at 324 (emphasis added).  Furthermore, actual innocence means “factual innocence, not mere legal insufficiency.”  Bousley v. U.S., 523 U.S. 614, 623 (1998) TA \l "Bousley v. U.S., 
523 U.S. 614 (1998)" \s "Bousley" \c 1 .
It is significant to note that like here, the petitioner in Souter obtained newly-presented evidence in the form of crime scene photos that seriously undermined the prosecution’s scientific theory at trial, although the evidence was certainly discoverable at the time of Souter’s trial.  Here, the exculpatory value of the nineteenth casing – deducted from Officer Martel’s report; the prosecutor’s preliminary examination stipulation and Ladarius Edwards’ admission – sufficiently raises doubt about Petitioner’s guilt and undermines confidence in the reliability of the jury’s verdict.  When balancing this innocence evidence against the reliability of the jury’s verdict, it is more likely than not that no reasonable juror, viewing all of this evidence as a whole, would lack reasonable doubt.  Schlup TA \s "Schlup"  at 327.
It bears noting that upon re-examination of all of this evidence – old and new – Judge Stephens of the Michigan Court of Appeals was mindful of Schlup’s TA \s "Schlup"  “more probable than not” advice on reconsideration of Petitioner’s motion before that court that there exists a strong probability that a new jury, viewing all of this evidence today, would render a different verdict on retrial.  Clearly, there exists evidence of Petitioner’s actual innocence to allow him to pass the procedural bar and have his constitutional claims heard on the merits relative to counsel’s failure to investigate the importance of this nineteenth shell casing and the state’s deliberately concealing it from the jury.  It would be fundamentally unfair to apply the statute of limitations so rigidly in light of the important constitutional issues set forth in Petitioner’s application.  For these reasons, Petitioner asks this Honorable Court to exercise its equitable powers and find his petition tolled under the circumstances.  

IV.
CONCLUSION TC "IV.
CONCLUSION" \f C \l "1" 

WHEREFORE, based on the foregoing, Petitioner respectfully requests that this Honorable Court deny Respondent’s Motion for Summary Judgment and Dismissal of Petitioner’s Habeas Corpus Petition, deny Respondent’s request to file supplemental briefs, schedule an evidentiary hearing on the equitable tolling defense discussed in this Brief, and grant Petitioner’s petition for writ of habeas corpus.
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September 5, 2007 Order Dismissing Petitioner’s 6.500 Motion Without Prejudice
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September 27, 2007 Order Appointing Dory Baron as Post-Conviction Counsel
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October 4, 2007 Introduction Letter from Dory Baron
D

October 12, 2007 Letter from Petitioner to Dory Baron

E

December 7, 2007 Motion to Withdraw Dory Baron
F

December 13, 2007 Refiled 6.500 Motion By Petitioner
G

February 5, 2008 Letter to Judge Sullivan From Petitioner
H

February 19, 2008 Refiled 6.500 Motion by Attorney Dory Baron

I
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J

April 24, 2008 Letter from Petitioner to Dory Baron
K

July 7, 2008 Letter from Petitioner to Dory Baron

L

July 7, 2008 Letter from Petitioner to Judge Sullivan

M

July 12, 2008 Letter from Attorney Dory Baron to Petitioner

N
July 17, 2008 Opinion and Order from Judge Sullivan Denying Petitioner’s 6.500 Motion for Relief from Judgment
O
September 3, 2008 Letter from Attorney Dory Baron to Petitioner, enclosing a copy of July 17, 2008 Opinion and Order Denying 6.500 Motion
P
November 4, 2008 Letter from Petitioner to the Chief Judge complaining about Attorney Baron’s Misconduct

Q
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R
Crime Scene Photos Evidencing Gunshots Fired Inside the Coney Island
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Roberto Guzman
� It is this five month and two day period which Respondent’s counsel desires to short change Petitioner on his AEDPA clock, but which Petitioner maintains he is entitled to equitable tolling due to post-conviction counsel’s egregious neglect and misconduct, as discussed infra in Section B below.  


� Interestingly, the 6.500 motion Ms. Baron refiled on February 17, 2008 was the exact duplicate of the original 6.500 motion Petitioner filed on August 15, 2007, which Judge Sullivan dismissed “without prejudice” pending her appointment.  In essence, more than five months passed in which Ms. Baron did literally nothing to perfect the 6.500 motion; never obtained the discovery necessary to prepare and refile the motion; and never did any investigation.  She simply re-signed Petitioner’s 6.500 motion filed on August 15, 2007.  Thus, if, as Respondent suggests, the trial court dismissed his August 15, 2007 motion as “improperly filed,” it begs to reason why did Ms. Baron refile the same motion raising no new issues with the only difference bearing her signature and not Petitioner’s?   


� Certainly, one can appreciate the difficulty Petitioner – a pro se prisoner – had in 2007 in understanding the limitations of his AEDPA rights vis-à-vis his pending 6.500 motion, as that was the reason he continued to attempt to obtain his post-conviction counsel’s assistance in protecting that right.  Clearly, Petitioner used reasonable diligence in trying to protect his right to timely seek an AEDPA appeal.  


� The state trial court’s failure to rein in Ms. Baron’s misconduct and deliberate neglect in assisting Petitioner in protecting his AEDPA rights also constitutes a state-created impediment warranting application of equitable tolling under the circumstances pursuant to §2244 (d)(1)(B).  


� As this Court is very likely aware, the deliberate concealing of the nineteenth bullet casing in this case is just one of many examples of incompetent police work and deliberate tampering with ballistics evidence that resulted in the closure of the Detroit Crime Lab in the fall of 2008.  Interestingly, Petitioner’s 6.500 motion for relief from judgment asserting a Brady claim with respect to the nineteenth casing was filed with the trial court in February 2008 – long before the scandals involving the Detroit Crime Lab were made public in the fall of 2008.  


� As more fully explained in Petitioner’s AEDPA application, the trial court ruled that the prosecution did not use reasonable due diligence in attempting to locate Ladarius Edwards to testify at trial.  In light of that due diligence violation, Petitioner requested that the trial court allow the jury to read Mr. Edwards’ statement, but it was denied.  The prosecution’s failure to use due diligence came as no surprise, given the potentially damaging testimony Mr. Edwards would have likely provided on the stand in admitting to Detroit Police that he fired his weapon at Mr. Bohannon as he entered the restaurant.  It is more likely than not that had the jury had the benefit of Mr. Edwards’ admission and the nineteenth bullet casing they would have acquitted Petitioner of Mr. Bohannon’s murder.   


� The crime scene photos were obtained by Petitioner’s family through the Michigan FOIA after he tried unsuccessfully to get Ms. Baron to obtain them for purposes of his 6.500 motion.
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